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The  Tax  Court  of  the  United  States 

Docket  No.  15072 
E.  E.  GOOLD, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
Appearances : 

For  Petitioner : 

Lafayette  J.  Smallpage 
Frank  C.  Scott,  C.P.A. 

For  Respondent: 

Leonard  A.  Marcussen 
R.  C.  Whitley 

DOCKET  ENTRIES 

1947 

June  30 — Petition  received  and  filed.  Taxpayer 
notified.   Fee  paid. 

July  1 — Copy  of  petition  served  on  General 
Counsel. 

Aug.    6 — Answer  filed  by  General  Counsel. 

Aug.  6 — Request  for  hearing  in  San  Francisco, 
Calif.,  filed  by  General  Counsel. 

Aug.  12 — Notice  issued  placing  proceeding  on  San 
Francisco  calendar.  Service  of  answer  and 
request  made. 

1948 

Jan.  26 — Hearing  set  March  22,  1948,  San  Fran- 
cisco, California. 
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1948 

Mar,  29 — Hearing  had  before  Judge  Kern  on  merits, 
and  30  All  testifying  witnesses  excluded  from 
Courtroom  upon  request  of  counsel  for 
respondent.  Record  will  be  held  open  30 
days  pending  receipt  of  two  partnership 
returns  to  be  made  a  part  of  exhibit  10-J 
and  15-0;  also  to  await  balance  sheets  of 
E.  R.  Goold  for  1944  thru  1946  and  Goold, 
Downer  &  Zinck  for  1942  thru  1946. 
Stipulation  of  facts  with  joint  exhibits 
1-A,  2-B  and  3-C,  motion  to  amend  an- 
swer, amendment  to  answer  and  reply  to 
amendment  to  answer  filed  at  hearing. 
Copies  served.  Petitioner's  brief  due 
6/1/48;  respondent's  brief  due  7/1/48; 
petitioner's  reply  due  7/21/48. 

Apr.  26 — Transcript  of  hearing  3/29/48  filed. 

Apr.  26 — Transcript  of  hearing  3/30/48  filed. 

May  4 — Motion  for  leave  to  file  exhibits  34-Z  to 
45-KK  inch  filed.  (Agreed).  5/5/48 
Granted. 

June  1 — Brief  filed  by  taxpayer.  Copy  served  by 
taxpayer. 

June  23 — Motion  for  extension  to  Aug.  15,  1948  to 
file  respondent's  brief  filed  by  General 
Counsel.  6/25/48  Granted. 

Aug.  16 — Motion  for  extension  of  time  to  Aug.  30, 
1948  to  file  brief  filed  by  General  Counsel. 
8/17/48  Granted. 
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1948 

Sept.  3 — Motion  for  leave  to  file  the  attached  brief, 
brief  lodged,  filed  by  General  Counsel. 
9/7/48  Granted. 

Sept.  30 — Motion  for  leave  to  file  the  attached  reply 
brief,  brief  lodged,  filed  by  taxpayer. 
10/1/48  Granted.    10/4/48  Copy  served. 

1949 

Jan.  6 — Memorandum  findings  of  fact  and  opinion 
rendered,  Judge  Kern.  Decision  will  be 
entered  under  Rule  50.   Served  1/7/49. 

Feb.  7 — Motion  for  reconsideration  of  opinion  and 
attached  memorandum  in  support  thereof 
filed  by  taxpayer. 

Feb.     9— Motion  of  Feb.  7,  1949  denied. 

Feb.  17 — Computation  filed  by  General  Counsel. 

Feb.  23 — Hearing  set  Mar,  23,  1949  on  respondent's 
computation. 

Mar.  23^ — Hearing  had  before  Judge  Turner,  on 
settlement.   Referred  to  Judge  Kern. 

Mar.  24 — Acceptance  of  computation  under  Rule  50 
filed  by  taxpayer.   Copy  served. 

Mar.  28 — Decision  entered.  Judge  Kern,  Div.  16. 

June  24 — Bond  in  the  sum  of  $27,000.00  approved 
and  ordered  filed. 

June  24 — Petition  for  review  by  U.  S.  Court  of  Ap- 
peals for  the  Ninth  Circuit  with  assign- 
ments of  error  filed  by  taxpayer. 

June  24 — Praecipe  for  record  filed  by  taxpayer. 

June  29 — Proof  of  service  of  petition  for  review 
filed  by  General  Counsel. 

June  29 — Proof  of  service  of  praecipe  for  record 
filed  by  General  Counsel. 
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[Title  of  Tax  Court  and  Cause.] 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (IRA  :90-D  :DMR/C  :TS  :PD/SF  :WOW) 
dated  June  5,  1947,  and  as  a  basis  for  his  proceed- 
ing alleges  as  follows: 

1.  The  petitioner  is  an  individual  who  resides  at 
No.  1225  North  Hunter  Street,  Stockton,  California. 
The  returns  for  the  period  here  involved  were  filed 
with  the  collector  for  the  first  district  of  California. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  A)  was  mailed  to  the 
petitioner  on  June  5,  1947. 

3.  The  taxes  in  controversy  are  income  and  vic- 
tory taxes  for  the  calendar  year  1943  and  in  the 
amount  of  $18,849.65.  The  deficiency  determined 
and  asserted  by  the  respondent  Commissioner  is 
$18,632.28,  and  the  petitioner  claims  that  he.  is  en- 
titled to  a  refund  of  not  less  than  $217.37  in  income 
and  victory  taxes  overassessed  on  his  return  for  the 
calendar  year  1943,  which  amount  was  paid  within 
three  years  before  the  execution  (on  February  26, 
1947)  of  an  agreement  by  both  the  respondent  and 
the  petitioner  pursuant  to  section  276(b),  Internal 
Revenue  Code,  to  extend  beyond  the  time  prescribed 
in  section  275,  Internal  Revenue  Code,  the  time 
within  which  the  respondent  might  assess  the  tax. 
See  Exhibit  B  for  computation  of  the  refund 
claimed. 
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4.  The  determination  of  taxes  set  forth  in  the 
said  notice  of  deficiency  is  based  upon  the  follow- 
ing errors: 

(a)  In  his  determination  of  income  tax  net  in- 
come and  victory  tax  net  income  for  the  calendar 
year  1943  the  respondent  erroneously  increased  the 
petitioner's  distributive  share  of  ordinary  income 
from  the  partnership,  R.  Goold  and  Son,  $27,046.49, 
by  including  therein  the  community  property  moiety 
thereof  taxed  and  taxable  in  the  1943  return  of  the 
petitioner's  wife  Elizabeth. 

(b)  In  his  determination  of  income  tax  net  in- 
come and  victory  tax  net  income  for  the  calendar 
year  1943  the  respondent  erroneously  failed  and 
refused  to  reduce  the  petitioner's  community  prop- 
erty moiety  of  his  distributive  share  of  ordinary 
income  from  the  above-named  partnership  $355.94, 
i.e.  from  $30,258.37  to  $29,902.43  (one-half  of  the 
corrected  distributive  share  of  $59,804.86  as  deter- 
mined and  computed  in  the  said  notice  of  deficiency 
at  pages  2  and  3  of  the  statement  attached  thereto). 

(c)  In  his  determination  of  income  tax  net  in- 
come for  the  calendar  year  1943  the  respondent 
erroneously  added  to  the  petitioner's  taxable  income 
$131.31  to  make  his  share  of  the  net  capital  gain 
realized  by  the  above-named  partnership  $262.61  as 
if  it  were  his  separate  property  whereas  the  said 
gain  of  $131.31  was  properly  included,  taxed  and 
taxable  in  the  separate  income  tax  return  of  the 
petitioner's  said  wife  as  her  community  property 
moiety  of  such  net  capital  gain. 
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(d)  In  his  determination  of  income  tax  net  in- 
come and  victory  tax  net  income  for  the  calendar 
year  1943  the  respondent  erroneously  disallowed 
and  failed  and  refused  to  allow  a  deduction  of  $300 
as  the  petitioner's  community  property  moiety  of 
travel  and  entertainment  expenses  paid  and  in- 
curred by  the  petitioner  individually  in  and  about 
the  partnership  business  of  R.  Goold  and  Son  in 
the  total  amount  of  $600  and  properly  claimed  and 
deductible  in  the  petitioner's  and  his  said  wife's 
returns. 

(e)  In  his  determination  of  victory  tax  net  in- 
come for  the  calendar  year  1943  the  respondent 
erroneously  failed  and  refused  to  allow  as  a  deduc- 
tion for  accrued  California  personal  income  tax 
leviable  and  assessable  upon  the  petitioner's  dis- 
tributive income  of  the  partnership,  R.  Goold  and 
Son,  in  the  amount  of  $2,215.64  (according  to  the 
respondent's  computation  thereof),  or  $672.78  (ac- 
cording to  the  petitioner's  computation  thereof  in 
Exhibit  B),  or  any  amount  whatever. 

(f )  In  his  computation  and  determination  of  the 
petitioner's  income  tax  for  the  calendar  year  1943 
the  respondent  erroneously  failed  and  refused  to 
allow^  the  earned  income  credit  of  $590.65  as  claimed 
and  deducted  in  the  petitioner's  return  for  that 
year,  or  the  corrected  and  allowable  earned  income 
credit  of  $618.04  as  computed  in  Exhibit  B  here- 
under, or  the  constructively  allowable  earned  income 
credit  of  $1,190.76  deductible  on  the  basis  of  the 
taxable  income  determined  by  the  respondent,  or 


Comm.  of  Internal  Revenue  7 

any  earned  income  credit  whatever  in  excess  of  the 
minimum  of  $300. 

(g)  In  the  alternative  to  specifications  of  error 
(a),  (b)  and  (c)  above,  or  any  of  them,  the  re- 
spondent, in  determining  the  petitioner's  income 
tax  net  income  and  victory  tax  net  income  for  the 
calendar  year  1943,  erroneously  failed  and  refused 
to  eliminate,  exclude  and  deduct  from  the  petition- 
er's distributive  share  of  the  income  of  the  partner- 
ship, R.  Goold  and  Son,  as  the  wife's  moiety  of  com- 
munity property  income  derived  from  and  attribut- 
able to  the  petitioner's  personal  services  in  and 
about  the  business  of  the  said  partnership  the  sum 
of  $26,928.41,  or  any  amount  whatever  in  excess 
of  $2,500. 

(h)  In  the  alternative  to  specifications  of  error 
(a),  (b)  and  (c)  above,  or  any  of  them,  the  re- 
spondent, in  determining  and  computing  the  peti- 
tioner's income  tax  for  the  calendar  year  1943,  er- 
roneously failed,  refused  and  neglected  to  apply 
and  allow  to  the  petitioner  that  part  of  the  joint 
personal  exemption,  $687.50,  and  credit  for  depend- 
ents, $525.00,  which  had  been  claimed  and  deducted 
in  the  return  of  the  petitioner's  said  wife,  so  as  to 
result  in  the  minimum  aggregate  tax  liability  for 
the  two  spouses  when  recomputed  according  to  the 
respondent's  concept  or  theory  of  the  allocation  of 
the  taxable  income. 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows: 

(a)    -At  all  time  material  to  this  proceeding  the 
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petitioner  was  married  to  and  living  with  his  wife 
Elizabeth.  At  all  times  since  his  marriage  to  the 
said  wife  the  petitioner  has  been  domiciled  in  and 
a  resident  of  the  State  of  California.  At  the  end 
of  the  calendar  year  1943  there  was  issue  of  the 
marriage  of  the  petitioner  and  his  said  wife  three 
daughters,  Beverly  Ann,  Meredith  Elizabeth  and 
Joan  Kathleen,  all  of  whom  were  under  the  age  of 
eighteen  years  and  dependent  upon  the  petitioner 
and  his  said  wife,  and  a  son,  Everett  R.,  Jr.,  who 
had  been  born  on  June  29,  1943,  who  was  likewise 
dependent  upon  the  petitioner  and  his  said  wife. 

(b)  The  petitioner  and  his  father,  R.  Goold, 
were  equal  partners  in  a  general  contracting  busi- 
ness conducted  under  the  style  of  R.  Goold  and  Son. 
The  petitioner  acquired  his  one-half  interest  in  the 
said  partnership  on  January  2,  1943,  by  purchase 
on  the  credit  of  his  community  property  estate  from 
his  father,  R.  Goold,  the  petitioner's  purchase 
money  obligation  being  in  the  form  of  a  note  for 
$100,000,  later  corrected  by  endorsement  to  $70,741, 
without  interest  and  payable  out  of  the  petitioner's 
share  of  future  earnings  at  the  rate  of  twenty-five 
percent  or  more  of  the  annual  profits. 

(c)  Endorsements  of  credits  on  the  said  note 
under  dates  of  December  25,  1943,  1944,  and  1945, 
in  the  aggregate  of  $24,000,  by  direction  of  the 
holder  of  the  said  note,  R.  Goold,  the  petitioner's 
father,  as  gifts  were  made  with  the  intent  and  mo- 
tive on  the  part  of  the  said  father  to  benefit  the 
community  property  estate  of  the  petitioner  and  his 
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wife  Elizabeth  and  without  any  donative  intent 
whatever  toward  the  separate  property  estate  of  the 
petitioner  or  toward  the  petitioner  in  any  manner 
except  to  benefit,  increase  and  augment  the  said 
community  property  estate. 

(d)  The  petitioner  as  a  partner  of  the  firm  of 
R.  Goold  and  Son  paid  and  incurred  expenses  out 
of  his  own  means  and  funds  in  and  about  the  busi- 
ness of  the  firm  and  for  the  firm's  benefit  for  the 
costs  of  travel,  the  entertainment  of  customers,  sup- 
pliers and  the  like  of  the  firm  and  for  similar  pur- 
poses in  the  sum  of  not  less  than  $600  for  the  year 
1943,  no  part  of  which  was  reimbursed  to  him  then 
or  thereafter  by  the  said  firm.  All  of  the  expenses 
so  incurred  and  paid  were  ordinary  and  necessary 
expenses  of  the  petitioner  in  his  business  of  general 
contracting  as  a  partner  of  R.  Goold  and  Son  and 
in  connection  with  his  earning  of  his  share  of  the 
partnership  income. 

(e)  The  petitioner  and  his  said  wife  were,  as 
residents  of  California,  subject  for  the  calendar 
year  1943,  and  for  all  other  periods  material  to  this 
proceedmg,  to  taxation  of  his  and  their  income  by 
the  State  of  California  under  the  provisions  of  the 
California  Personal  Income  Tax  Act  (Stats.  1935, 
p.  1090)  as  amended  (Stats.  1937,  p.  1831;  Stats. 
1939,  p.  2528;  Stats.  1941,  pp.  1226,  1275;  and  Stats. 
1943,  pp.  1040,  1467  and  1568)  and  they  did  duly 
file  under  the  provisions  of  the  said  Act  on  official 
forms  provided  by  the  Franchise  Tax  Commissioner 
of  the  said  State  separate  income  tax  returns  for 
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the  said  calendar  year  in  which  the  "net  income" 
of  each  spouse  was  shown  and  returned  in  the 
amount  of  $30,261,59,  and  the  income  tax  was  com- 
puted, paid  and  assessed  on  each  separate  return 
in  the  amount  of  $690.58. 

(f)  The  petitioner's  total  community  property 
income  from  wages  and  salaries  payable  to  and  re- 
ceived by  the  petitioner  during  the  calendar  year 
1943  was  $690  and  the  net  community  property 
moiety  thereof  taxable  on  his  separate  income  tax 
return,  after  deduction  of  California  unemployment 
tax  levied  thereon,  was  $341.55.  The  amount  of  the 
petitioner's  distributive  share  of  the  net  profits  of 
the  partnership,  R.  Goold  and  Son,  for  the  calendar 
year  1943  derived  from  and  attributable  to  the  pe- 
titioner's personal  services  in  and  about  the  busi- 
ness of  the  partnership  was  not  less  than  $53,256.82 
and  a  "reasonable  allowance  as  compensation  for 
personal  services  actually  rendered"  by  the  peti- 
tioner during  the  said  calendar  year  to  "be  con- 
sidered as  earned  income"  for  the  purposes  of  sec- 
tions 25(a)(3)  and  25(a)(4),  Internal  Revenue 
Code,  as  in  force  and  effect  for  the  said  calendar 
year,  was  not  less  than  $11,677.74. 

Wherefore  the  petitioner  prays  that  this  honor- 
able Court  may  hear  the  proceeding  and  determine 
that  he  is  not  liable  for  any  deficiency  in  income 
and  victory  taxes  and,  further,  that  he  is  entitled 
to  a  refund  of  an  overassessment  and  overpayment 
of  income  and  victory  taxes  in  the  amount  of 
$217.34,  and  that  taxes  of  such  amount  were  paid 
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within  three  years  before  the  execution  of  an  agree- 
ment by  both  the  respondent  and  the  petitioner  pur- 
suant to  section  276(b),  Internal  Revenue  Code,  to 
extend  beyond  the  time  prescribed  in  section  275, 
Internal  Revenue  Code,  the  time  within  which  the 
respondent  might  assess  the  tax,  and  he  further 
prays  for  such  other  relief  as  the  Court  may  deem 
proper  according  to  the  evidence  and  the  record  in 
this  proceeding. 

/s/  LAFAYETTE  J.  SMALLPAGE. 

/s/  FRANK  C.  SCOTT,  C.P.A., 
Counsel  for  Petitioner. 

State  of  California, 
County  of  San  Joaquin — ss. 

E.  R.  Goold,  being  duly  sworn,  says  that  he  is  the 
petitioner  above  named;  that  he  has  read  the  fore- 
going petition,  or  had  the  same  read  to  him,  and  is 
familiar  with  the  statements  contained  therein,  and 
that  the  statements  contained  therein  are  true,  ex- 
cept those  stated  to  be  upon  information  and  belief, 
and  that  those  he  believes  to  be  true. 
/s/  E.  R.  GOOLD. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  June,  1947. 

[Seal]  HAZEL  SMIKLE, 

Notary  Public  in  and  for  the  said  State  and  County. 
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EXHIBIT  A 

[Letterhead] 

Treasury  Department  . 
Internal  Revenue  Service 
74  New  Montgomery  Street 
San  Francisco  5,  California 

Office  of  June  5,  1947 

Internal  Revenue  Agent  in  Charge 

San  Francisco  Division 

IRS  :90-D  :DMR :  ( C  :TS  :PD  :SF  :WOW) 

Mr.  E.  R.  Goold 
1832  Lomita  Avenue 
Stockton,  California 

Dear  Mr.  Goold: 

You  are  advised  that  the  determination  of  your 
income  and  victory  tax  liability  for  the  taxable  year 
ended  December  31,  1943  discloses  a  deficiency  of 
$18,632.28  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday, 
or  a  legal  holiday  in  the  District  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  let- 
ter, you  may  file  a  petition  with  The  Tax  Court  of 
the  United  States,  at  its  principal  address,  Wash- 
ington 25,  D.  C,  for  a  redetermination  of  the  de- 
ficiency or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 


Comm.  of  Internal  Revenue  13 

it  to  the  Internal  Revenue  Agent  in  Charge,  San 
Francisco  5,  California  for  the  attention  of  Con- 
ference Section.  The  signing  and  filing  of  this  form 
will  expedite  the  closing  of  your  return (s)  by  per- 
mitting an  early  assessment  of  the  deficiency  or  de- 
ficiencies, and  will  prevent  the  accumulation  of 
interest,  since  the  interest  period  terminates  30  days 
after  filing  the  form,  or  on  the  date  assessment  is 
made,  whichever  is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR.; 
Commissioner, 
By  /s/  F.  M.  HARLESS, 

Internal  Revenue  Agent 
in  Charge. 

Enclosures :  Statement,  Form  of  waiver.  Form  1276. 

Statement 

San  Francisco 

IRA  :90-D  :DMR :  (D  :TS  :PD  :SF  :WOW) 

Mr.  E.  R.  Goold 
1832  Lomita  Avenue 
Stockton,  California 

Tax  Liability  for  the  Taxable  Year  Ended  December  31,  1943. 

Deficienev 
Income  and  Victory  Tax $18,632.28 

In  making  this  determination  of  your  income  and 
victory  tax  liability,  careful  consideration  has  been 
given  to  your  protest  executed  September  20,  1945 
and  to  the  statements  made  at  the  conference  held 
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on  February  11,  1946,  February  11,  1947  and  March 
28,  1947. 

A  copy  of  this  letter  and  statement  has  been 
mailed  to  your  representative,  Mr.  Lafayette  J. 
Smallpage,  Savings  and  Loan  Bank  Building, 
Stockton,  California,  in  accordance  with  the  au- 
thority contained  in  the  power  of  attorney  executed 
by  you  and  on  file  with  the  Bureau. 

STATEMENT  FOR  YEAR  1942 

No  change  is  made  in  income  as  reported  on  your  joint  return. 
Tentative  income  tax  liability  reported $47.42 
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EXPLANATION  OF  ADJUSTMENTS 

(a)  Partnership  income  from  R.  Goold  and  Son,  Stockton,  Cali- 
fornia, is  increased  by  $27,046.49  as  shown  below: 

Total  ordinary  income  reported  on  partnership  re- 
turn      $121,033.49 

Increase : 

(1)  C.  E.  Kennedy 1,220.80 

Total    $122,254.29- 

Decrease : 

(2)  C.  L.  Wold,  P.  Midbust  and  Anderson  and 

Ringrose 2,644.56 

Partnership  income  as  corrected $119,609.73 

Fifty  percent  distributive  share 59,804.86 

(3)  Your  separate  and  community 

share  ($59,804.86— $2,500.00)  57,304.86 

Amount  reported  on  return 30,258.37 

Adjustment — increase    $  27,046.49 

(1)  Income  from  partnership  of  C.  E.  Ken- 
nedy is  increased  by  $1,220.80  as  follows : 

(A)  Cost  of  goods  sold  o-verstated $    3,139.37 

(B)  Salaries  and  wages  overstated 523.04 

-    Total  increase  $     3,662.41 

Distributive  share— 331/3%  $     1,220.80 

(A)  It  is  disclosed  that  the  total  cost  of 
materials  purchased  was  $14,924.83  in- 
stead of  $18,064.20  as  claimed,  a  differ- 
ence of  $3,319.37. 

(B)  On  the  basis  of  records  submitted, 
deduction  for  salaries  and  wages  is  re- 
duced from  $22,502.35  to  $21,979.31,  a 
decrease  of  $523.04. 

(2)  Income  from  C.  L.  Wold,  P.  Midbust  and  An- 
derson and  Ringrose,  a  partnership,  is  decreased  by 
$2,644.56  as  follows : 

Decrease : 

(A)  Net  profit  overstated $    4,377.89 

Increase : 

(B)  Unreported  travel  and  office  expense  allow- 

ance            1,733.33 

Net  decrease  $     2,644.56 


Comm.  of  Internal  Revenue  17 

(A)  Total  profit  of  $535,836.45  on  construction 
work  completed  during  the  years  1942  and  1943  is 
reallocated  between  the  two  years  on  the  basis  of 
contracts  completed  and  accepted  in  1942.  The 
amount  of  $39,400.94  included  in  profits  for  1943  is 
transferred  to  the  taxable  year  1942  as  previously 
agreed  to  by  you.  Your  one-ninth  distributive  share 
of  profit  overstated  in  1943  is  $4,377.89. 

(B)  Unreported  reimbursement  of  $2,233.33  re- 
ceived for  travel  expense  and  of&ce  expense  is  con- 
sidered as  additional  income  from  the  partnership. 
However,  a  deduction  of  $500.00  is  allowed  from 
the  above  amount  for  traveling  expenses  made  to 
Marysville  in  connection  with  construction  work. 
Accordingly,  income  is  increased  by  the  net  differ- 
ence of  $1,733.33. 

(3)  On  or  about  January  2,  1943,  you  and  your 
father  entered  into  an  agreement  of  co-partnership. 
At  the  same  time  your  father  transferred  to  you  a 
one-half  interest  in  Eddy  Electrical  and  Mechanical 
Company,  theretofore  operated  as  a  sole  proprietor- 
ship, and  one-half  of  his  interest  in  several  joint 
ventures,  engaged  in  construction  work,  for  your 
note  of  $100,000.00  without  interest.  Payments  on 
said  note  were  to  be  solely  out  of  future  profits  and 
in  a  sum  equal  to  twenty-five  (25%)  percent  or 
more  of  the  annual  profits  which  shall  be  made  to 
and  received  by  you  out  of  the  operation  of  said 
business. 

By  an  endorsement  dated  December  31,  1943,  the 
note  was  credited  with  $50,000.00  described  as 
''Credit  by  Error  made  in  Computation  of  value  of 
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EXPLANATION  OF  ADJUSTMENTS 

(a)  Partnership  income  from  R.  Goold  and  Son,  Stockton,  Cali- 
fornia, is  increased  by  $27,046.49  as  shown  below: 

Total  ordinary  income  reported  on  partnership  re- 
turn      $121,033.49 

Increase : 

(1)  C.  E.  Kennedy 1,220.80 

Total    $122,254.29- 

Decrease : 

(2)  C.  L.  Wold,  P.  Midbust  and  Anderson  and 

Ring-rose 2,644.56 

Partnership  income  as  corrected $119,609.72 

Fifty  percent  distributive  share 59,804.86 

(3)  Your  separate  and  communitv 

share  ($59,804.86— $2,500.00)  57,304.86 

Amount  reported  on  return 30,258.37 

Adjustment — increase    $  27,046.49 

(1)  Income  from  partnership  of  C.  E.  Ken- 
nedy is  increased  by  $1,220.80  as  follows : 

(A)  Cost  of  goods  sold  averstated $    3,139.37 

(B)  Salaries  and  wages  overstated 523.04 

-    Total  increase  $     3,662.41 

Distributive  share— 331/3%  $     1,220.80 

(A)  It  is  disclosed  that  the  total  cost  of 
materials  purchased  was  $14,924.83  in- 
stead of  $18,064.20  as  claimed,  a  differ- 
ence of  $3,319.37. 

(B)  On  the  basis  of  records  submitted, 
deduction  for  salaries  and  wages  is  re- 
duced from  $22,502.35  to  $21,979.31,  a 
decrease  of  $523.04. 

(2)  Income  from  C.  L.  Wold,  P.  Midbust  and  An- 
derson and  Ringrose,  a  partnership,  is  decreased  by 
$2,644.56  as  follows : 

Decrease : 

(A)  Net  profit  overstated $    4,377.89 

Increase : 

(B)  Unreported  travel  and  office  expense  allow- 

ance            1,733.33 

Net  decrease  $     2,644.56 
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(A)  Total  profit  of  $535,836.45  on  construction 
work  completed  during  the  years  1942  and  1943  is 
reallocated  between  the  two  years  on  the  basis  of 
contracts  completed  and  accepted  in  1942.  The 
amount  of  $39,400.94  included  in  profits  for  1943  is 
transferred  to  the  taxable  year  1942  as  previously 
agreed  to  by  you.  Your  one-ninth  distributive  share 
of  profit  overstated  in  1943  is  $4,377.89. 

(B)  Unreported  reimbursement  of  $2,233.33  re- 
ceived for  travel  expense  and  office  expense  is  con- 
sidered as  additional  income  from  the  partnership. 
However,  a  deduction  of  $500.00  is  allowed  from 
the  above  amount  for  traveling  expenses  made  to 
Marysville  in  connection  with  construction  work. 
Accordingly,  income  is  increased  by  the  net  differ- 
ence of  $1,733.33. 

(3)  On  or  about  January  2,  1943,  you  and  your 
father  entered  into  an  agreement  of  co-partnership. 
At  the  same  time  your  father  transferred  to  you  a 
one-half  interest  in  Eddy  Electrical  and  Mechanical 
Company,  theretofore  operated  as  a  sole  proprietor- 
ship, and  one-half  of  his  interest  in  several  joint 
ventures,  engaged  in  construction  work,  for  your 
note  of  $100,000.00  without  interest.  Payments  on 
said  note  were  to  be  solely  out  of  future  profits  and 
in  a  sum  equal  to  twenty-five  (25%)  percent  or 
more  of  the  annual  profits  which  shall  be  made  to 
and  received  by  you  out  of  the  operation  of  said 
business. 

By  an  endorsement  dated  December  31,  1943,  the 
note  was  credited  with  $50,000.00  described  as 
"Credit  by  Error  made  in  Computation  of  value  of 
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Interest  Sold."  By  endorsement  dated  January  17, 
1947,  the  credit  was  changed  to  $29,259.00  in  place 
of  the  above-mentioned  $50,000.00.  The  note  also 
bears  endorsements  dated  December  25,  1943,  De- 
cember 25,  1944  and  December  25,  1945,  described 
as  gifts  and  the  sums  of  the  gifts  aggregate  $24,- 
000.00.  An  endorsement  appears  on  said  note  dated 
January  25,  1947,  described,  "Earnings  for  1945 
$7,107.42." 

The  last-mentioned  amount  represents  a  payment 
made  by  you  to  your  father  out  of  your  share  of  the 
partnership  profits  of  1945.  On  or  about  March  26,- 
1947,  you  delivered  a  bank  check  to  your  father  in 
the  amount  of  $3,040.04  purporting  to  represent 
payment  out  of  1946  profits.  No  pajrment  has  been 
made  by  you  respecting  the  annual  profits  of  the 
partnership  for  the  years  1943  and  1944. 

Your  share  of  the  profits  amounted  to  approxi- 
mately $60,000.00  in  1943  and  $7,900.00  in  1944.  You 
contend  that  your  share  of  the  income  earned  by 
the  partnership  is  community  income  in  its  entirety, 
divisible  equally  between  yourself  and  your  wife.  It 
is  held  that  the  circumstances  herein,  including  the 
endorsements  aggregating  $24,000.00  described  as 
gifts  and  the  omission  of  payments  out  of  profits 
of  the  years  1943  and  1944  signify  that  your  father 
did  not  intend  to  enforce  payment  of  the  note  with 
the  consequence  that  the  transaction  whereby  you 
acquired  a  one-half  interest  from  him  is  in  the  na- 
ture of  a  gift  and  your  share  of  the  income  of  the 
partnership  for  1943  is  taxable  to  you  as  your  sepa- 
rate income  except  $5,000.00  which  is  regarded  as 


Comm.  of  Internal  Revenue  19 

the  fair  value  of  your  services  and  constitutes  com- 
munity income. 

(b)  You  and  your  wife  each  reported  one-half 
of  net  capital  gain  of  $262.61  from  the  partnership 
of  R.  Goold  and  Son.  It  is  held  that  the  above-men- 
tioned gain  is  taxable  to  you  in  full  as  your  sepa- 
rate property,  and  accordingly,  your  income  is  in- 
creased by  $131.31. 

(c)  Other  deductions  claimed  in  the  amount  of 
$988.45  are  disallowed  as  follows : 

(1)  Entertainment  expenses $300.00 

(2)  State  income  taxes 688.45 

Total  disallowed  $988.45 

(1)  Entertainment  expenses  deducted  in  the 
amount  of  $300.00  in  connection  with  partnership 
business  are  disallowed  for  the  reasons  that  evidence 
has  not  been  submitted  establishing  the  expenditures 
as  ordinary  and  necessary  business  expenses  and 
amounts  of  such  expenditures  have  not  been  sub- 
stantiated. 

(2)  Deduction  of  $688.45  for  California  state 
income  tax  attributable  to  business  income  is  elimi- 
nated since  accrued  state  income  tax  on  your  total 
income  is  allowed  under  item  (d)  below. 

(d)  Deduction  for  accrued  state  income  tax  is 
increased  by  $2,217.08  as  computed  below: 

Total  income  subject  to  state  income  tax $57,953.47 

(including  net  capital  gain  of  $525.22  at  100%) 

Less: 

Personal  exemption $3,500.00 

Dependents  800.00       4,300.00 

Balance  subject  to  tax $53,653.47 
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Tax  on  $30,000.00  $     800.00 

Tax  on  $23,653.47 1,419.21 


Total  state  income  tax  accrued $  2,219.21 

Amount  deducted  on  return 2.13 


Adjustment — increase  $  2,217.08 

(e)   Earned  income  credit  of  $300.00  is  allowed  as 
follows : 

Partnership  earned  net  income $  5,000.00 

Salaries   683.10 


Total  earned  net  income $  5,683.10 

Your  one-half  share $  2,841.55 

Earned  income  credit  allowed  (minimum) $      300.00 

COMPUTATION  OF  ALTERNATIVE  TAX 

Year:  1943 

Net  income  $55,472.65 

Less: 

Net  long-term  capital  gain 262.61 


Ordinary  net  income $55,210.04 

Less: 

Personal  exemption $512.50 

Credit  for    dependents 700.00      1,212.50 


Surtax  net  income $53,997  54 

Less : 

(e)  Earned  income  credit 300.00 


Income  subject  to  normal  tax $53,697.54 


Normal  tax  at  6%  on  $53,697.54 $  3,221.85 

Surtax  on  $53,997.54 25,878.38 


Partial  tax  $29,100.23 

Add: 

50%  of  excess  of  ret  long-term  capital  gain  over 

net  short-term  capital  loss $     131.31 


Alternative  tax $29,231.54 
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COMPUTATION  OF  TAX 
Year:  1943 

Income  tax  net  income $55,472.65 

Less: 

Personal  exemption  $      512.50 

Credit  for  dependents 700.00       1,212.50 


Surtax  net  income $54,260.15 

Less : 

Earned  income  credit 300.00 


Balance  subject  to  normal  tax $53,960.15 


Normal  tax  at  6%  on  $53,960.15 $  3,237.61 

Surtax  on  $54,260.15 26,053.70 


Total  income  tax $29,289.31 


Total  alternative  tax $29,231.54 

Total  income  tax $29,231.54 

Victory  tax  net  income $57,695.16 

Less: 

Specific  exemption 624.00 


Income  subject  to  victory  tax $57,071.16 


Victory  tax  before  credit 

(5%  of  $57,071.16)  $  2,853.56 

Less: 

Victory  tax  credit 700.00 


Net  victorv  tax 2,153.56 


Income  and  victory  tax  for  1943 $31,385.10 


Income  tax  for  1942  (i/o  of  $47.42) $       23.71 


Amount  of  1942  or  1943  tax,  whichever  is  larger $31,385.10 

Forgiveness  feature : 

Amount  of  1942  or  1943  tax  whichever 

is  smaller $       23.71 

Amount  forgiven  23.71 


Amount  unforgiven 0.00 


Correct  income  and  victory  tax  liability $31,385.10 
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Income  and  victory  tax  disclosed  by  re- 
turn; page  4 — line  20  (Original,  Ac- 
count No.  901274,  June  1944  List- 
First  California  District) $12,752.82 


Deficiency  of  income  and  victory  tax $18,632.28 

EXHIBIT  B  OF  PETITION 

Statement  of  Overpayment  Claimed  for  Refund 
I.  Net  Income 

Income  Tax       Victory  Tax 
Net  Income        Net  Income 

Income 

1.  Salaries  and  wages $     341.55     $     341.55 

2.  Dividends  17.50  17.50 

4(b)  Interest    on    Government    obliga- 
tions    31.25  31.25 

6(a)  Capital  gain 131.30     

9.       Income  from  partnership 29,902.43      29,902.43 


10.       Total  income  $30,424.03     $30,292.73 


Deductions 

11.  Contributions $  52.50 

12.  Interest  149.75     

13.  Taxes 736.44  $     670.68 

16.       Other  deductions,  business  expense  300.00  300.03 


17.       Total  deductions  $  1,238.69     $     970.68 


18.  Income  tax  net  income $29,185.34 

19.  Victory  tax  net  income $29,322  05 

Explanation  of  Items 

Items  1,  2,  4(b)  and  6(a).  Per  petitioner's  income 
tax  return  unchanged. 

Item  9.  Corrected  distributive  share  of  ordinary  in- 
come per  Exhibit  A  above  (pages  2  and  3  of  State- 
ment       $59,804.86 

Community  property  moiety  taxable  to  petitioner       29,902.43 

Items  11  and  12.  Per  petitioner's  income  tax  return 
unelianged. 

Item  13.  Personal  taxes  per  petitioner's  income  tax 

return $        63.66 

California  income  tax  per  Exhibit  B-1  below 672.78 


Total  for  income  tax  net  income $      736.44 

California  income  on  business  per  allocation  in 

Exhibit  B-1  below,  $670.68  for  victory  tax  net 

income. 
Item  16.  Travel  and  entertainment  expense  as  claimed  in  peti- 
tioner's income  tax  return. 
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II.  Computation  of  Tax  and  Overpayment  Claimed 

1.  Income  net  income  per  item  18,  Section  I $29,185.34 

2.  Less  capital  gain 131.30 

3.  Balance,  ordinary  net  income $29,054.04 

4.  Less:  Personal  exemption  $512.50 

Credit  for  dependents 700.00       1,212.50 

6.  Balance,  surtax  net  income $27,841.54 

7.  Less  earned  income  credit  as  computed  below 618.04 

8.  Balance  subject  to  normal  tax $27,223.50 

9.  Normal  tax  at  6  percent $  1,633.41 

10.  Surtax  on  $27,841.54 10,032.85 

11.  Tax  on  capital  gain,  $131.30  at  50  percent 65.65 

12.  Total  income  tax $11,731.91 

13.  Victory  tax  as  computed  below.... 803.54 

14.  Total  tax  on  1943  income $12,536.06 

15.  Tax  on  1942  income 0.00 

16.  Total  tax  liability $12,535.45 

17.  Income  and  Victory  Tax  disclosed  by  return  (ac- 
count No.  901274,  June  1944  list.  First  Dist.  of 

Calif.)  and  paid  in  full 12,752.82 

18.  Difference,  overpayment  claimed  for  refund $      217.37 

III.  Earned  Income  Credit 

1.  Ordinary   net   income   partnership   per   item   9, 

Section    I $29,902.43 

2.  Business  capital  gain,  item  6(a),  See.  I, 

$131.30  X  2  262.6b 

3.  Total  $30,165.03 

4.  Less:  travel  and  entertainment  expense, 

item  16,  Section  I..... $300.00 

5.  Accrued  California  income  tax  on  busi- 
ness per  Exhibit  B-1 670.68         970.68 

6.  Difference  net  profit  from  business $29,194.35 

7.  Amount  attributable  to  personal  services $26,628.41 

8.  Limitation  on  amount  to  be  considered  as  earned 

income  20  per  cent  of  $29,194.35 $  5,838.87 

9.  Salaries  and  wages  per  item  1,  Section  1 341.55 

10.  Total  earned  income - $  6,180.42 

11.  Earned  income  credit  at  10  percent $     618.04 
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IV.  Victory  Tax  Computation 

1.  Victory  tax  net  income  per  item  19,  Section  I $29,322.05 

2.  Less  specific  exemption 624.00 


3.  Balance  subject  to  tax $28,698.05 

4.  Victory  tax  at  5  percent $  1,434.90 

5.  Credit  at  44  percent 631.36 


6.  Difference,  net  victory  tax $     803.54 

Exhibit  B-1 :  Computation  of  Corrected  California  Income  Tax 
for  1943,  and  Allocation 
Income 

1.  Salaries  and  wages $     341.55 

2.  Dividends  17.50 

9.  Partnership  R.  Goold  &  Son 30,112.51 


12.  Total  income $30,471.56 

Deductions 

13.  Contributions $     52.50 

14.  Interesi 149.75 

15.  Taxes 63.66 

16.  Other  deductions,  business  expense 300.00 


20.  Total  deductions 565.91 


21.  Net  income $29,905.65 

23.  Less:  personal  exemption  $1,050.00 

credit  for  dependents 1,400.00      2,450.00 


25.  Balance  subject  to  tax $27,455.65 

Tax  on  $25,000 $    550.00 

Tax  on  balance,  $2,455.65  @  5% 122.78 


Total  tax $     672.78 

Tax  on  business  income  ($30,112.51 — $300) 

29,812.51/29,905.65  of  $672.78 670.68 


Balance,  tax  on  non-business  income $         2.10 

[Endorsed] :     Filed  T.  C.  U.  S.,  June  30,  1947. 
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ANSWER 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue,   respondent    above    named,    by    his   attorney, 
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Charles  Oliphant,  Acting  Chief  Counsel,  Bureau  of 
Internal  Revenue,  and  for  answer  to  the  petition 
filed  by  the  above-named  petitioner,  admits  and  de- 
nies as  follows : 

1  and  2.  Admits  the  allegations  contained  in 
paragraphs  1  and  2  of  the  petition. 

3.  Admits  that  the  taxes  involved  are  income  and 
victory  taxes  for  the  calendar  year  1943,  that  the 
deficiency  determined  and  asserted  by  the  respond- 
ent is  $18,632.28,  and  that  the  petitioner  claims 
that  he  is  entitled  to  a  refund  of  not  less  than 
$217.37;  denies  the  remaining  allegations  contained 
in  paragraph  3  of  the  petition. 

4  (a)  to  (h),  inclusive.  Denies  the  allegations  of 
error  contained  in  subparagraphs  (a)  to  (h),  in- 
clusive, of  paragraph  4  of  the  petition. 

5  (a).  For  lack  of  knowledge  or  information 
sufficient  to  form  a  belief,  denies  the  allegations 
contained  in  subparagraph  (a)  of  paragraph  5  of 
the  petition. 

(b).  Admits  that  petitioner  and  his  father,  R. 
Goold,  were  equal  partners  in  a  general  contracting 
business  conducted  under  the  style  of  R.  Goold  and 
Son  and  that  petitioner  acquired  his  one-half  in- 
terest in  the  said  partnership  on  January  2,  1943, 
from  his  father,  R.  Goold,  to  whom  petitioner  gave 
a  note  for  $100,000,  later  changed  by  endorsement 
to  $70,741,  without  interest  and  payable  out  of  the 
petitioner's  share  of  future  earnings  at  the  rate 
of  twenty-five  per  cent  or  more  of  the  annual  prof- 
its; denies  the  remaining  allegations  contained  in 
subparagraph  (b)  of  paragraph  5  of  the  petition. 
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(c).  Admits  that  endorsements  of  credits  on  the 
said  note  under  dates  of  December  25,  1943,  1944, 
and  1945,  in  the  aggregate  of  $24,000,  by  direction 
of  the  holder  of  the  said  note,  R.  Goold,  the  peti- 
tioner's father,  were  made  as  gifts;  denies  the  re- 
maining allegations  contained  in  subparagraph  (c) 
of  paragraph  5  of  the  petition. 

(d)  and  (e).  For  lack  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  denies  the  allega- 
tions contained  in  subparagraphs  (d)  and  (e)  of 
paragraph  5  of  the  petition. 

(f).  Denies  the  allegations  contained  in  sub- 
paragraph (f )  of  paragraph  5  of  the  petition. 

6.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted, 
qualified,  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

/s/  CHARLES  OLIPHANT, 

Acting  Chief  Counsel,  Bureau 
of  Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 
T.  M.  MATHER, 
LEONARD  A.  MARCUSSEN, 
Special  Attorneys, 
Bureau  of  Internal  Revenue. 

[Endorsed] :     Filed  T.C.U.S.  Aug.  6,  1947. 
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[Title  of  Tax  Court  and  Cause.] 

AMENDMENT  TO  ANSWER 

Leave  of  the  Court  having  first  been  obtained, 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Inter- 
nal Revenue  and  amends,  his  answer  to  the  petition 
filed  by  the  above-named  petitioner  by  adding 
thereto  the  following  allegations: 

7  (a).  Petitioner  filed  his  1943  Federal  income 
and  victory  tax  return  on  the  accrual  and  calendar 
year  basis  and  claimed  a  deduction  for  personal 
income  tax  payable  to  the  State  of  California  for 
said  year  in  the  amount  of  $690.58  from  income  tax 
net  income  and  $688.45  from  victory  tax  net  in- 
come. 

(b).  Respondent  in  his  notice  of  deficiency  er- 
roneously allowed  a  deduction  for  said  personal  in- 
come tax  payable  to  the  State  of  California  in  the 
amount  of  $2,219.21. 

(c).  On  or  about  June  13,  1944,  petitioner  duly 
filed  with  the  Franchise  Tax  Commissioner  of  the 
State  of  California  a  personal  income  tax  return 
as  required  by  the  California  law  showing  a  lia- 
bility for  California  personal  income  tax  for  the 
calendar  year  1943  in  the  amount  of  $690.58,  which 
amount  petitioner  paid. 

(d).  On  or  about  October  24,  1947,  the  office  of 
the  Franchise  Tax  Commissioner  sent  petitioner  a 
formal  Notice  of  Additional  Personal  Income  Tax 
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Proposed  to  Be  Assessed,  showing  a  proposed  addi- 
tional assessment  in  the  amount  of  $1,484.51. 

(e).  Petitioner  duly  filed  with  the  Franchise 
Tax  Commissioner  a  protest  against  the  proposed 
additional  assessment  contesting  his  liability  for 
the  payment  thereof.  Petitioner  has  not  paid  the 
proposed  additional  assessment  and  continues  to 
contest  his  liability  for  the  same. 

Wherefore,  respondent  prays  that  the  Court  rede- 
termine the  deficiency  herein  to  be  the  amount  de- 
termind  by  the  Commissioner,  viz.,  $18,632.28,  plus 
an  increased  deficiency  in  the  amount  of  $1,100.61, 
claim  for  which  is  hereby  made  pursuant  to  the 
provisions  of  section  272(e)  of  the  Internal  Reve- 
nue Code. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 
B.  H.  NEBLETT, 

Division  Counsel. 
T.  M.  MATHER, 

Special  Attorneys, 
LEONARD  A.  MARCUSSEN, 
Bureau  of  Internal  Revenue. 

[Endorsed] :     Filed  T.C.U.S.  Mar.  29,  1948. 
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[Title  of  Tax  Court  and  Cause.] 

REPLY  TO  AMENDMENT  TO  ANSWER 

Now  Comes  the  petitioner,  E.  R.  Goold,  by  Ms 
counsel  as  undersigned  and  for  reply  to  the  amend- 
ment to  answer  filed  in  this  proceeding  on  behalf  of 
the  respondent  Commissioner  pleads  as  follows: 

7(a).  Admits  the  allegations  contained  in  para- 
graph 7(a)  of  the  amendment  to  answer. 

7(b).  Denies  the  allegation  contained  in  para- 
graph 7(b)  of  the  amendment  to  answer. 

7(c)  and  (d).  Admits  the  allegations  contained 
in  paragraphs  7(c)  and  7(d)  of  the  amendment  to 
answer. 

7(e).  Admits  that  the  petitioner  duly  filed  with 
the  said  Franchise  Tax  Commissioner  a  protest 
against  the  proposed  assessment  described  in  para- 
graph 7(d)  of  the  amendment  to  answer  but  denies 
the  remaining  allegations  in  the  said  paragraph  7(e) 
except  to  the  extent  and  in  the  manner  in  which 
they  are  confirmed  by  the  true  copy  of  the  said 
protest  attached  to  and  made  a  part  of  this  reply 
and  marked  Exhibit  A. 

8.  The  petitioner  denies  generally  and  specifi- 
cally each  and  every  other  allegation  or  implica- 
tion in  the  said  amendment  to  answer  against  the 
interest  of  the  petitioner  not  hereinbefore  qualified 
or  denied. 

Wherefore  the  petitioner  prays  that  this  honor- 
able Court  may  hear  the  proceeding  and  determine 
that  he  is  not  liable  for  any  deficiency  in  income 
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and  victory  taxes  and,  further,  that  he  is  entitled  to 
a  refund  of  an  overassessment  of  income  and  victory 
taxes  in  the  amount  of  $217.34  as  prayed  in  his  pe- 
tition, and  for  such  other  relief  as  the  Court  may 
deem  proper  according  to  the  evidence  and  the  rec- 
ord in  this  proceeding. 

/s/  LAFAYETTE  J.  SMALLPAGE, 
/s/  FRANK  C.  SCOTT,  C.P.A., 

Counsel  for  the  Petitioner. 

EXHIBIT  A 

Of  Reply  to  Amendment  to  Answer 

From  the  office  of  Frank  C.  Scott,  Certified  Pub- 
lic Accountant,  Stockton,  California. 

Nov.  5,  1947. 
Subject:     Protest  of  E.  R.  Goold  against  pro- 
posed additional  personal  income  tax  for  1943. 

Hon.  Charles  J.  McColgan 
Franchise  Tax  Commissioner 
No.  1020  N  Street 
Sacramento  14,  California 

Dear  Mr.  McColgan: 

This  is  to  protest  the  additional  personal  income 
tax  proposed  by  your  Form  830  notice  No.  87023, 
dated  October  24,  1947,  to  be  assessed  on  the  Form 
540  income  tax  return  Serial  No.  2,617,067  of  E.  R. 
Goold,  who  resides  at  No.  1225  North  Hunter  Street, 
Stockton,  California,  for  the  calendar  year  1943. 
The  entire  amount  of  the  proposed  tax,  $1,484.51, 
is  in  dispute,  it  being  contended  that  the  protest- 
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ant  is  entitled  to  a  refund  of  $17.80  in  personal  in- 
come tax  overpaid  according  to  his  Form  543  claim 
for  refund  filed  contemporaneously  herewith. 

The  adjustments  productive  of  the  proposed  tax 
to  which  exception  is  taken  are  as  follows : 

(a)  The  transfer  to  the  protestant's  return  of 
127,256.58  in  income  from  the  partnership  of  R. 
Goold  &  Son  from  the  return  of  his  wife,  Eliza- 
beth, as  not  being  community  property  income  prop- 
erly on  his  wife 's  return ;  and 

(b)  The  disallowance  of  $300  deducted  as  en- 
tertainment expense  in  connection  with  the  protest- 
ant's partnership  business. 

The  grounds  upon  which  the  protestant  relies  as 
to  the  exceptions  taken  are  as  follows : 

A:  Community  Property  Income  from  Part- 
nership. 

The  determination  that  only  $5,000  of  the  protest- 
ant's corrected  share  of  income  from  the  partner- 
ship, R.  Goold  &  Son,  was  community  property 
income  is  based  upon  erroneous  facts  and  premises 
and  erroneous  conclusions  as  to  the  pertinent  laws 
of  California  pertaining  to  community  property  and 
gifts  to  community  property  estates.  The  correct 
facts  and  the  only  ones  pertinent  to  the  matter  here 
at  issue  are  as  follows : 

At  all  times  material  to  this  proceeding  the  pe- 
titioner was  married  to  and  living  with  his  wife 
Elizabeth.  At  all  times  since  his  marriage  to  the 
said  wife  the  petitioner  has  been  domiciled  in  and  a 
resident  of  the  State  of  California. 
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The  petitioner  and  his  father,  R.  Goold,  were 
equal  partners  in  a  general  contracting  business 
conducted  under  the  style  of  R.  Goold  and  Son. 
The  petitioner  acquired  his  one-half  interest  in  the 
said  partnership  on  January  2,  1943,  by  purchase  on 
the  credit  of  his  community  property  estate  from 
his  father,  R.  Goold,  the  petitioner's  purchase 
money  obligation  being  in  the  form  of  a  note  for 
$100,000,  later  corrected  by  endorsement  to  $70,741, 
without  interest  and  payable  out  of  the  petitioner's 
share  of  future  earnings  at  the  rate  of  twenty-five 
per  cent  or  more  of  the  annual  profits. 

Endorsements  of  credits  on  the  said  note  under 
dates  of  December  25,  1943,  1944,  and  1945,  in  the 
aggregate  of  $24,000,  by  direction  of  the  holder  of 
the  said  note,  R.  Goold,  the  petitioner's  father,  as 
gifts  were  made  with  the  intent  and  motive  on  the 
part  of  the  said  father  to  benefit  the  community 
property  estate  of  the  petitioner  and  his  wife,  Eliz- 
abeth, and  without  any  donative  intent  whatever  to- 
ward the  separate  property  estate  of  the  petitioner 
or  toward  the  petitioner  in  any  manner  except  to 
benefit,  increase  and  augment  the  said  community 
property  estate. 

Assuming  that  the  foregoing  statement  of  facts 
is  true,  it  is  apparent  that  determination  of  a  lim- 
ited community  property  interest  in  the  partner- 
ship assets  and  the  partnership  profits  is  without 
foundation.  The  facts  are  susceptible  of  proof  and 
will  be  proven  by  proper  and  competent  evidence  in 
the  pending  proceeding  before  The  Tax  Court  of  the 
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United  States  under  its  docket  number  15072  in 
which  an  identical  determination  for  Federal  in- 
come tax  purposes  is  at  issue. 

It  is  suggested  that  the  question  here  be  settled  on 
the  basis  of  The  Tax  Court's  findings  in  the  cited 
proceeding. 

B:     Disallowance  of  Entertainment  Expense. 

This  issue  is  entirely  a  question  of  fact,  and  an 
identical  disallowance  is  at  issue  in  the  above  cited 
proceeding  pending  before  The  Tax  Court.  In  that 
proceeding  it  is  intended  to  prove  that  the  protest- 
ant  as  a  partner  of  the  firm  of  R.  Goold  and  Son 
paid  and  incurred  expenses  out  of  his  own  means 
and  funds  in  and  about  the  business  of  the  firm 
and  for  the  firm's  benefit  for  the  costs  of  travel,  the 
entertainment  of  customers,  suppliers  and  the  like 
of  the  firm  and  for  similar  purposes  in  the  sum 
of  not  less  than  $600  for  the  year  1943,  no  part  of 
which  was  reimbursed  to  him  then  or  thereafter 
hj  the  said  firm;  and,  further,  that  all  of  the  ex- 
penses so  incurred  and  paid  were  ordinary  and  nec- 
essary expenses  of  the  petitioner  in  his  business  of 
general  contracting  as  a  partner  of  R.  Goold  and 
Son  and  in  connection  with  his  earning  of  his  share 
of  the  partnership  income. 

It  is  suggested  that  the  question  here  at  issue 
also  be  settled  on  the  basis  of  The  Tax  Court's  find- 
ings in  the  cited  proceeding. 

Conclusion. 

In  view  of  the  suggestions  above  that  the  find- 
ings of  The  Tax  Court  of  the  United  States  on 
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issues  identical  with  those  raised  in  the  exceptions 
stated  above,  but  with  respect  to  the  protestant's 
Federal  income  tax  liability,  be  accepted  as  basis 
for  settlement  of  this  protest,  it  is  not  desired  that 
an  oral  hearing  be  granted  for  the  consideration  of 
this  protest,  but  if  you  should  decide  not  to  follow 
these  suggestions  the  protestant  would,  of  course, 
desire  to  have  an  oral  hearing  at  which  he  might 
present  evidence  in  support  of  the  facts  stated 
above  as  grounds  for  his  exceptions. 

Respectfully, 

/s/  E.  R.  GOOLD. 

A  true  copy: 

/s/  FRANK  C.  SCOTT,  C.P.A. 

Post  Office  Box  No.  1904, 
Stockton  100,  California. 

[Endorsed] :  Filed  T.C.U.S.  Mar.  29,  1948. 
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MEMORANDUM  FINDINGS  OF  FACT  AND 
OPINION 

This  proceeding  involves  a  deficiency  in  income 
and  victory  tax  for  the  calendar  year  1943  in  the 
amount  of  $18,632.28,  set  forth  in  the  deficiency  no- 
tice, plus  an  increase  of  $1,100.61  claimed  by  re- 
spondent in  an  amendment  to  his  answer,  the  total 
deficiency  being  in  the  sum  of  $19,732.89.  Peti- 
tioner claims  an  overpayment  of  $217.37. 
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The  principal  issue  is  whether  petitioner's  share 
in  the  net  income  of  the  partnership  of  R.  Goold  & 
Son  was  his  conununity  or  separate  income.  This, 
in  turn,  depends  upon  whether  the  interest  in  the 
partnership  was  acquired  by  petitioner  from  his 
father,  the  other  partner,  by  purchase,  as  petitioner 
contends,  or  by  gift,  as  respondent  urges. 

If  the  principal  issue  is  decided  in  favor  of  re- 
spondent, two  additional  questions  arise: 

1.  The  amount  of  petitioner's  distributive  share 
of  the  partnership  income  attributable  to  his  per- 
sonal services,  respondent  allowing  $5,000  there- 
for and  considering  the  remainder  as  petitioner's 
separate  income; 

2.  The  propriety  of  respondent's  action  in  re- 
fusing to  change  the  amounts  of  personal  exemption 
and  of  credit  for  dependents  from  that  claimed  by 
petitioner  on  his  return,  after  the  reallocation  of 
the  income. 

Four  subordinate  issues  are  also  presented: 

1.  The  amount,  if  any,  of  deductible  traveling 
and  entertainment  expenses  claimed  by  petitioner 
on  his  return  in  the  amount  of  $300 ; 

2.  The  proper  amount  allowable  as  a  deduction 
for  personal  income  tax  payable  to  the  State  of 
California,  in  computing  Federal  income  tax  lia- 
bility; 

3.  The  propriety  of  respondent's  action  in  dis- 
allowing entirely  for  purposes  of  victory  tax  com- 
putation a  deduction  for  the  California  personal 
income  tax; 


36  E.  R.  Goold  vs. 

4.  The  amount  of  earned  income  credit  to  which 
petitioner  is  entitled. 

Some  of  the  facts  have  been  stipulated. 

FINDINGS  OF  FACT 

The  stipulated  facts  are  hereby  found  accord- 
ingly and  are  incorporated  herein  by  reference. 

At  all  times  material  to  this  proceeding  peti- 
tioner was  a  resident  of  Stockton,  California,  was 
married,  and  was  the  father  of  four  minor  children. 
One  was  born  on  June  29,  1943;  the  others  were 
under  eighteen  years  of  age  in  1943. 

His  tax  return  for  the  year  involved,  prepared 
on  a  calendar  year-accrual  basis,  was  filed  with 
the  collector  for  the  first  district  of  California. 
He  reported  his  income  and  deductions  on  the  com- 
munity property  method. 

On  January  2,  1943,  petitioner  and  his  father, 
R.  Goold,  entered  into  a  partnership  under  the 
firm  name  of  R.  Goold  &  Son  for  the  purpose  of 
operating  a  business  which  petitioner's  father  had 
theretofore  conducted  as  a  sole  proprietorship.  On 
that  date  the  father  executed  a  bill  of  sale,  whereby 
it  was  sought  to  transfer  to  petitioner  an  undi- 
vided one-half  interest  in  all  of  the  former's  busi- 
ness assets  described  in  the  document,  as  follows: 

A.  Eddy  Electric  and  Mechanical  Com- 

pany.  Assets  valued  at $32,560.83 

B.  An  undivided  one-half  interest  in 

the  R.  Goold  and  A.  E.  Downer 
joint  venture  as  shown  upon  the 
book  of  accounts 51,496.04 
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C.  An  undivided  one-half  interest  in 

the  R.  Goold  and  F.  R.  Zinck 
joint  venture  as  shown  upon  the 
book  of  accounts $10,115.09 

D.  An  undivided  one-half  interest  in 

the  R.  Goold  and  A.  R.  Liner 
joint  venture  as  shown  upon  the 
book  of  accounts  2,500.00 

E.  An  undivided  one-half  interest  in 

the  R.  Goold  and  C.  L.  Wold 
joint  venture  as  shown  upon  the 
book  of  accounts  25,000.00 

F.  An  undivided  one-half  interest  in 

the    "Marysville"    Contract    as 

shown  upon  the  book  of  accounts  40,000.00 


Total $161,671.96 

The  property  so  described  was  owned  prior  to  the 
transfer  by  petitioner's  father  and  mother  as  their 
community  property.  In  addition,  they  owned  other 
community  property  of  a  value  in  excess  of  $83,000. 
They  were  the  parents  of  another  child,  a  daugh- 
ter, who  was  two  years  older  than  petitioner. 

The  recited  consideration  for  the  transfer  of  the 
one-half  interest  was  the  execution  and  delivery 
by  petitioner  of  a  non-interest  bearing  note  in  the 
amount  of  $100,000,  payable  at  the  rate  of  ''twenty- 
five  (25%)  per  cent  or  more  of  the  annual  profits 
which  shall  be  made  to  and  received  by  me  out  of 
the  operation  of  said  business." 
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At  the  time  of  this  transaction  ^Yith  his  father, 
petitioner  o\^'ned  a  small  home,  an  automobile,  and 
four  shares  of  stock  of  the  Union  Oil  Co. 

Item  A  of  the  bill  of  sale  represented  the  value 
of  the  assets  of  the  Eddy  Co.,  which  was  engaged 
in  the  business  of  the  installation  of  wiring  systems 
and  the  sale  of  electrical  materials,  supplies,  and 
appliances.  Items  B  to  F,  inclusive,  consisted  of 
the  known  and  estimated  share  of  the  profits  of  pe- 
titioner's father  in  certain  joint  ventures  for  the 
performance  of  various  Govermnent  contracts  in 
the  general  area  of  Stockton,  California.  Petition- 
er's father  received  his  share  of  the  profits  in  each 
of  the  joint  ventures  primarily  for  undertaking  the 
responsibility  of  fijiancing  them  in  whole  or  in  part. 
Such  financing  as  was  necessary  had  been  arranged 
and  completed  by  petitioner's  father  prior  to  Jan- 
uary, 1943.  The  accomiting  and  handling  of  money 
for  the  joint  ventures  was  done  in  the  office  of  peti- 
tioner's father  in  order  to  safeguard  his  interests 
in  connection  with  their  fijiancing. 

The  dociunents  incident  to  the  January,  1943, 
transaction  were  drafted  and  the  terms  and  condi- 
tions determined  by  Lafayette  J.  Smallpage,  an  at- 
torney, by  whom,  together  with  Frank  Scott,  an 
accountant,  the  entire  arrangement  was  devised, 
after  consultation  mth  petitioner's  father.  The  at- 
torney determined  that  the  face  amount  of  the  note 
should  be  in  the  sum  of  $100,000,  that  no  interest 
should  be  payable,  and  that  the  mamier  of  repay- 
ment should  be  as  recited  in  the  note. 
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The  note  contained  the  following  endorsements 
on  the  back,  all  being  in  the  handwriting  of  the 
attorney  except  those  for  1944  and  1945,  which  were 
in  the  handwriting  of  the  accountant : 

12/25/43     Gift 3,000.00 

12/31/43     Credit  by  Error  made  in  Com- 
putation  of  Value   of   Interest 

Sold [50,000.00 

Changed   per   authority   of 

Smallpage  1/17/47   [29,259.00 

12/25/44    By  gift 3,000.00 

12/25/45     By  gift 18,000.00 

1/25/47     Earnings  for  1945 7,107.42 

At  the  time  of  the  execution  of  the  note  and  the 
bill  of  sale  it  was  understood  between  petitioner 
and  his  father  that  items  E  and  F  on  the  bill  of 
sale,  totaling  $65,000,  were  round  figures  represent- 
ing an  estimate  of  the  father's  share  of  the  prof- 
its in  the  so-called  Wold  joint  ventures,  and  that 
the  figure  w^ould  be  subject  to  adjustment  when  the 
profits  were  known,  with  a  corresponding  adjust- 
ment to  be  made  on  petitioner's  note. 

The  corrected  figure  w^as  determined  to  be  $44,- 
810.04,  which  involved  a  decrease  of  $20,189.96,  one- 
half  of  which  in  the  amount  of  $10,094.98  was  in- 
cluded in  the  adjustments  endorsed  upon  the  note  on 
January  17,  1947.  That  endorsement  was  in  the  sum 
of  $29,259. 

Both  petitioner  and  his  father  w^ere  unfamiliar 
with  the  i^urpose  and  reasons  for  the  various  en- 
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dorsements  except  that  they  did  recognize  that  part 
of  one  endorsement  was  for  the  purpose  of  making 
the  downward  adjustment  for  profits  from  the  Wold 
joint  venture. 

At  the  time  of  the  transaction  and  for  some  years 
prior  thereto,  petitioner's  father  was  not  in  good 
health  and  desired  to  bring  petitioner  into  the  busi- 
ness. This  matter  had  been  the  subject  of  discus- 
sions for  some  time  between  petitioner  and  his  par- 
ents and  between  his  father  and  his  mother.  It  was 
planned  that  petitioner  would  first  work  in  the 
business  as  an  employee  for  a  few^  years  in  order 
to  determine  whether  he  could  undertake  the  re- 
sponsibilities incident  to  partnership.  Upon  the 
establishment  of  his  worth  as  an  employee,  his 
father  then  intended  to  offer  him  a  partnership  in- 
terest, which  he  did  in  1943. 

The  primary  reason  for  having  petitioner  execute 
the  note  at  the  time  of  the  creation  of  the  partner- 
ship was  to  fulfill  his  father's  wish  to  deal  fairly 
and  equitably  with  both  petitioner  and  his  sister, 
in  so  far  as  their  distributive  shares  in  their  father's 
estate  w^re  concerned.  It  was  intended  that  the 
balance  remaining  due  on  the  note,  together  with 
adjustments  for  gifts  made  by  the  father,  was  to 
be  deducted  from  petitioner's  share  in  his  father's 
estate  in  order  to  equalize  the  interest  that  peti- 
tioner and  his  sister  would  receive  upon  their  fa- 
ther's death. 

Petitioner's  share  of  the  partnership  business  was 
not  acquired  by  purchase. 
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During  1943  petitioner  received  from  the  partner- 
ship a  drawing  account  of  $200  per  week,  which 
represented  a  partial  distribution  of  profits.  He 
received  no  other  profit  distributions  from  the  busi- 
ness in  that  year. 

Petitioner  is  a  graduate  of  the  College  of  the 
Pacific,  by  which  he  was  awarded  a  Bachelor  of 
Arts  degree  in  1934.  Following  his  graduation  and 
for  two  years  thereafter  he  worked  at  various  serv- 
ice stations,  part  of  the  time  as  an  employee  and 
part  of  the  time  in  business  for  himself.  His  earn- 
ings during  this  period  averaged  about  $150  j^er 
month.  From  1936  to  1940  he  was  employed  by 
the  Union  Oil  Co.,  earning  at  the  termination  of 
this  employment  $165  per  month.  In  1940  peti- 
tioner commenced  working  for  his  father  at  the 
Eddy  Co.  In  that  year,  his  father  purchased  the 
interest  of  the  other  partner,  thereby  creating  an 
opportunity  for  petitioner  to  join  the  business.  Al- 
though not  an  electrician,  petitioner  familiarized 
himself  with  the  details  of  the  business  and  grad- 
ually assumed  general  responsibility  for  its  opera- 
tions. At  those  periods  when  his  father  was  away 
because  of  illness,  petitioner  alone  ran  the  business. 
He  first  received  a  salary  of  |40  weekly  which  was 
later  increased  to  $50  weekly.  In  1941  he  received 
some  instruction  from  Downer  on  the  methods  and 
problems  incident  to  the  laying  of  sewers,  and  in 
1942  was  employed  by  the  Groold  &  Downer  joint 
venture  at  a  salary  of  $150  weekly  to  assist  in  that 
type  of  work.  Such  compensation  was  in  addition  to 
his  salary  from  the  Eddy  Co. 
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During  the  taxable  year  petitioner  devoted  all  of 
his  time  to  partnership  business.  His  activities  con- 
sisted principally  of  the  supervision  of  the  elec- 
trical house-wiring  work  of  the  Eddy  Co.,  and  the 
supervision  of  workers  and  the  general  management 
of  some  of  the  joint- venture  activities. 

From  1942  to  1944  the  partnership  handled  be- 
tween six  and  seven  million  dollars  worth  of  busi- 
ness. Petitioner  was  generally  familiar  with  sub- 
stantially all  of  the  undertakings  and  participated^ 
in  most  of  them. 

The  reasonable  value  of  petitioner's  personal  serv- 
ices to  the  partnership  in  1943  was  $10,000,  which  is 
also  a  reasonable  allowance  as  compensation  for  such 
personal  services  as  he  rendered  to  the  business. 

On  his  1943  tax  return  petitioner  reported  total 
income  for  income  tax  purposes  of  $30,779.97,  of 
which  $30,258.37  was  said  to  represent  income  from 
the  partnership.  He  received  salary  and  wages  of 
$683.10  during  the  year  and  reported  one-half 
thereof  on  his  return. 

On  his  1943  tax  return,  petitioner  claimed  $512.50 
of  the  total  exemption  of  $1,200  allowable  for  hus- 
band and  wife.  He  also  claimed  a  credit  of  |700 
for  dependents,  listing  two  daughters  as  dependents. 
Respondent  has  allowed  these  amounts  in  the  defi- 
ciency notice. 

He  claimed  as  a  deduction  on  the  return  $300  for 
entertainment  and  traveling  expenses,  representing 
his  one-half  of  a  total  claimed  expenditure  of  $600, 
alleged  to  have  been  incurred  in  partnership  busi- 
ness. 
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A  portion  of  the  deduction  was  said  to  cover  ex- 
penses incurred  for  luncheons  and  diimers  for  in- 
spectors and  Government  officials,  interested  in  the 
various  projects  being  constructed  under  the  joint 
venture  agreements.  The  remainder  was  to  cover, 
cost  of  gas  and  oil  for  trips  made  by  petitioner  in 
his  personal  car.  On  many  trips  a  company  car  was 
used,  and  at  all  times  gas  and  oil  was  available  for 
company  business  at  the  company  pumps,  which  pe- 
titioner used  in  his  personal  car. 

Petitioner  kept  no  records  of  any  of  these  expen- 
ditures, and  the  amount  deducted  was  estimated  by 
the  accountants.  There  was  no  agreement  between 
petitioner  and  his  father  as  to  the  method  of  han- 
dling expenses  incurred  in  the  partnership  business, 
and  he  did  not  seek  reimbursement  from  the  part- 
nership, although  some  portion  may  have  been  re- 
imbursed by  the  partnership. 

On  his  1943  return,  petitioner  also  claimed  a  de- 
duction for  personal  income  tax  payable  to  the 
State  of  California  in  the  amount  of  $690.58  in  com- 
puting income  tax  net  income,  and  $688.45  in  com- 
puting victory  tax  net  income.  In  his  notice  of 
deficiency,  respondent  allowed  a  deduction  in  the 
amount  of  $2,219.21  in  the  computation  of  income 
tax  net  income,  but  allowed  no  deduction  for  the 
item  in  the  computation  of  victory  tax  net  income. 

On  or  about  October  24,  1947,  the  office  of  the 
Franchise  Tax  Commissioner  of  the  State  of  Cali- 
fornia sent  petitioner  a  formal  notice  of  additional 
personal  income  tax  proposed  to  be  assessed,  show- 
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ing  a  proposed  additional  assessment  in  the  amount 
of  $1,484.51.  Petitioner  duly  filed  with  the  Fran- 
chise Tax  Commissioner  a  protest  against  the 
proposed  additional  assessment,  contesting  his  liabil- 
ity for  payment  thereof.  Petitioner  has  not  paid 
the  proposed  additional  assessment  and  continues  io 
contest  his  liability  for  the  same. 

On  his  tax  return  petitioner  claimed  an  earned 
income  credit  of  $590.65.  In  the  deficiency  notice 
respondent  allowed  the  minimum  earned  income 
credit  of  $300.  This  minimum  allowance  resulted 
because  of  respondent's  determination  that  the  rea- 
sonable value  of  petitioner's  services  to  the  part- 
nership was  only  $5,000. 

OPINION 

Kern,  Judge:  In  transactions  between  closely- 
related  members  of  a  family  where  tax  liability  is 
sought  thereby  to  be  affected  "the  statements,  acts, 
and  circumstances  must  all  be  considered  and  sub- 
jected to  special  scrutiny,"  James  L.  Robertson,  20 
B.T.A.  112,  114.  The  mere  self-serving  statements 
of  interested  parties  are  not  controlling  as  to  the 
realities  of  the  transactions.  Frank  J.  Lorenz,  3 
T.C.  746,  751;  affinned,  148  Fed.  (2d)  527.  The  first 
issue  in  this  proceeding,  involving  the  question  of 
whether  petitioner  acquired  the  one-half  interest  in 
his  father's  business  assets  by  purchase  or  by  gift, 
presents  such  a  situation,  and  must  be  determined 
on  all  of  the  facts  and  circumstances  shown  by  the 
record  and  not  merely  on  the  statements  of  peti- 
tioner and  his  father. 
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Petitioner  argues  that  the  transaction  is  accur- 
ately portrayed  by  the  formal  instruments  executed 
incident  thereto,  such  as  the  execution  of  the  bill  of 
sale  and  the  note.  Respondent  urges  that  the  prin- 
ciple underlying  Gregory  v.  Helvering,  293  U.  S. 
465,  calling  for  a  realistic  approach  to  tax  problems, 
by  viewing  actual  substance  and  not  mere  form, 
must  lead  to  the  conclusion  that  the  acquisition  was 
in  reality  by  gift  and  not  by  purchase.  We  believe 
that  petitioner  has  not  overcome  the  presumptive 
correctness  of  respondent's  determination,  and  that 
the  record,  in  fact,  supports  respondent's  position. 

The  facts  incident  to  the  transaction  will  not 
warrant  a  conclusion  that  the  arrangements  between 
petitioner  and  his  father  constituted  a  bona  fide 
sale.  The  transaction  does  not  appear  to  be  one 
''that  parties  dealing  at  arm's  length  would  have 
formulated."  Granberg  Equipment,  Incorporated, 
11  T.  C.  No.  85  (Oct.  28,  1948).  Such  factors  as 
the  absence  of  interest,  the  vague  and  unexplained 
endorsements  on  the  note,  and  the  failure  to  make 
any  payments  on  the  note  in  the  first  few  years,  the 
only  substantial  offsets  being  in  the  form  of  gifts, 
undermine  the  result  petitioner  wishes  us  to  reach. 

Even  the  testimony  of  the  interested  parties  fails 
to  persuade  us  that  form  should  prevail.  The  whole 
program  was  designed  by  an  attorney  and  by  an  ac- 
countant, and  neither  petitioner  nor  his  father  in 
testifying  at  the  hearing  herein  could  unravel  many 
of  the  important  details  of  the  arrangements.  None 
of  the  endorsements  upon  the  note  was  made  by 
them  and  none  could  be  adequately  identified. 
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Perhaps  the  best  explanation  of  the  transaction 
can  be  inferred  from  the  testimony  of  petitioner 
himself.  His  father  did  not  wish  to  prefer  him  over 
his  sister  in  the  ultimate  distribution  of  the  father's 
estate.  While  the  transfer  of  the  interest  in  the 
business  was  in  reality  a  gift  to  the  son  in  the  nature 
of  an  advancement  of  an  inheritance  or  legacy,  a 
note  was  executed  by  the  son,  which  was  not  in- 
tended by  the  parties  to  be  evidence  of  a  presently- 
enforceable  debt  arising  out  of  a  business  transac- 
tion, but  to  be  evidence  of  an  advancement  and 
which  would  serve  as  a  means  of  equalizing,  as  be- 
tween petitioner  and  his  sister,  the  share  of  the 
father's  estate  which  he  would  receive  upon  the  lat- 
ter's  death. 

Since  it  is  our  judgment  that  petitioner  did  not 
in  reality  acquire  the  interest  in  the  business  by 
purchase,  but  rather  by  gift,  it  accordingly  follows 
that  his  interest  was  his  separate  property,  and  that 
the  income  therefrom  was  his  separate  income,  ex- 
cept as  to  such  part  as  is  properly  attributable  to 
his  own  personal  services.  Cal.  Civ.  Code,  Sections 
163,  164,  687. 

Respondent  determined  that  the  value  of  peti- 
tioner's personal  services  was  $5,000,  and  that  only 
that  amount  constituted  community  income.  Peti- 
tioner contends  that  respondent  erred  in  asserting 
the  value  of  his  services  to  be  only  $5,000.  He  con- 
tends further  that  additional  error  was  committed 
in  not  determining  that  all  of  the  income  was  com- 
munity income  except  for  a  small  allowance  for  in- 
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terest  on  petitioner's  investment,  as  was  done  in 
Lawrence  Oliver,  4  T.  C.  684,  and  in  Ashley  Man- 
ning, 8  T.  C.  537,  or,  in  the  alternative,  in  not  apply- 
ing the  formula  discussed  in  G.C.M.  9825  (1931), 
C.B.  X-2,  p.  146. 

We  believe  that  petitioner  has  convincingly 
shown  that  the  reasonable  value  of  his  personal 
services  was  $10,000,  and  we  have  found  that  to  be 
the  fact.  Although  w^e  have  concluded  that  respond- 
ent erred  in  his  determination  as  to  the  amount  of 
the  value  of  petitioner's  personal  services,  we  can- 
not agree  with  petitioner  that  respondent  committed 
error  in  the  manner  of  the  allocation  of  petitioner's 
income  as  between  community  and  separate  income. 
Substantially  all  of  the  profits  of  the  enterprise  re- 
sulted from  the  skill,  judgment,  and  business  acu- 
men of  petitioner's  father  and  the  use  of  his  credit 
and  capital.  In  this  crucial  respect  the  present  pro- 
ceeding is  unlike  such  cases  as  Lawrence  Oliver, 
Ashley  Manning,  both  supra,  and  Estate  of  Clar- 
ence B.  Eaton,  10  T.  C.  869.  They  are  cases  where 
"the  management,  activities,  and  skill  of  petitioner 
constituted  the  principal  contribution  to  the  earn- 
ings of  the  business. ' '  Lawrence  Oliver,  supra,  688- 
689.  The  allowance  of  $10,000  which  we  have  found 
from  the  record  to  be  reasonable  compensation  for 
petitioner's  services  and  which  petitioner  and  his 
father  themselves  considered  apparently  to  be  rea- 
sonable compensation  for  such  service,  in  our  opin- 
ion, adequately  encompasses  as  remuneration  the 
totality  of  petitioner's  contribution  to  the  opera- 
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tions  of  tlie  business.  In  view  of  this  finding  we 
would  not  be  warranted  to  resort  to  any  formula 
for  the  purpose  of  determining  what  part  of  peti- 
tioner's income  from  the  business  represented  com- 
munity income  and  what  part  represented  a  return 
from  capital  and  therefore  separate  income.  More- 
over, there  is  an  absence  of  proof  in  petitioner's 
presentation  as  to  the  fair  rate  of  return  upon  a 
capital  investment  in  the  type  of  business  here 
before  us  which  is  an  important  element  in  such 
a  formula,  and  in  the  application  of  the  concept  of 
such  cases  as  Lawrence  Oliver,  suj^ra.  Recognizing 
this  defect,  petitioner,  upon  brief,  requests  that  we 
take  judicial  notice  of  what  the  proper  interest  rate 
should  be.  This  we  are  not  permitted  to  do,  even  if 
we  were  aware  of  the  rate.  Cf.  Chesapeake  and 
Virginian  Coal  Co.,  13  B.T.A.  323. 

Our  disposition  of  these  two  questions  requires  a 
consideration  of  one  other  alternative  point  made 
by  petitioner,  namely,  that  because  of  the  realloca- 
tion of  income  compelled  by  our  result,  there  should 
be  adjustments  upward  made  in  the  amount  of  per- 
sonal exemption  and  dependency  credits  claimed  by 
petitioner  on  his  return. ^  We  cannot  now  disturb 
the  division  made  between  petitioner  and  his  wife, 
as  petitioner's  wife  is  not  before  us  in  this  proceed- 
ing, and  no  avenue  is  now  open  whereby  such  adjust- 


iPetitioner  and  his  wife  filed  separate  returns  for 
the  taxable  year  in  which  they  divided  as  between 
themselves  the  personal  exemption  and  credits  for 
dependents  allowed  by  law. 
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ments  can  be  made.  A.  L.  Lusthaus,  3  T.  C.  540, 
543;  affirmed,  149  Fed.  (2d)  232,  327  U.  S.  293. 

There  still  remains  for  consideration  four  addi- 
tional issues. 

The  first  involves  the  deduction  of  $300  for  travel- 
ing and  entertainment  expenses.  Aside  from  the 
absence  of  any  evidence  as  to  what,  if  any,  amounts 
were  expended  for  these  purposes  and  aside  from 
the  fact  that  petitioner  testified  that  he  may  have 
been  reimbursed  for  some  or  all  of  these  alleged  ex- 
penditures, petitioner  cannot  succeed  for  the  addi- 
tional reason  that  if  any  expenditures  were  so  made, 
they  were  partnership  expenses;  as  such  they  were 
proper  deductions  in  the  partnership  return.  Hiram 
C.  Wilson,  17  B.T.A.  976.  Respondent's  determina- 
tion in  this  issue  is  sustained. 

Secondly,  we  are  confronted  with  the  question  of 
the  proper  allowance  for  accrued  California  per- 
sonal income  tax  of  petitioner  for  Federal  income 
tax  purposes.  On  his  return,  petitioner  claimed  the 
amount  of  $690.58.  In  the  notice  of  deficiency,  re- 
spondent allowed  an  increased  deduction  for  the 
California  tax  on  the  basis  of  the  estimated  amount 
petitioner  would  be  required  to  pay.  After  the  state 
taxing  authorities  proposed  an  additional  assess- 
ment of  personal  income  tax  in  the  amount  of 
$1,484.31,  petitioner  filed  a  protest  with  them,  con- 
testing his  liability  therefor.  He  has  not  paid  the 
additional  tax,  nor  has  he  withdrawn  his  protest. 
He  continues  to  contest  his  liability. 

Because  of  the  contest,  both  as  to  liability  and 
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amount,  petitioner,  even  though  on  the  accrual  basis, 
is  precluded  from  claiming  as  a  deduction  any 
greater  amount  than  that  taken  by  him  on  his  re- 
turn. Security  Flour  Mills  Co.  v.  Commissioner, 
321  IT.  S.  231;  Dixie  Pine  Products  Co.  v.  Commis- 
sioner, 320  U.  S.  516.  Petitioner  seeks  to  insulate 
himself  from  the  rule  of  these  cases  by  contending 
that  the  issues  raised  by  the  state  authorities  are 
the  same  as  those  presented  to  us,  and  that  the  state 
authorities  have  expressed  their  willingness  to  rely 
upon  our  decision  in  the  determination  of  the  addi- 
tional state  tax  assessment.  We  fail  to  see  that 
petitioner  by  this  argument  has  made  any  meri- 
torious distinction,  and  respondent  must  be  sus- 
tained on  this  issue. 

The  third  issue  is  whether  the  state  income  taxes 
are  deductible  in  computing  victory  tax  net  income, 
pursuant  to  Section  451  of  the  Code.^  Petitioner 
concedes  that  the  question  has  been  decided  ad- 
versely to  him  in  Anna  Harris,  10  T.  C.  818,  but 
urges  that  we  overrule  that  decision.  We  have  care- 
fully considered  his  argument.  We  believe,  how- 
ever, that  the  Harris  case  was  correctly  decided  and 
is  dispositive  of  this  issue  in  respondent's  favor. 


2Sec.  451.    Victory  Tax  Net  Income, 
(a)     Definition. 

^        ^        ^        ^        ^        ^ 

(3)  Taxes. — Amounts  allowable  as  a  deduction 
by  section  23  (c),  to  the  extent  such  amounts  are 
paid  or  incurred  in  connection  with  the  carrying  on 
of  a  trade  or  business,  or  in  comiv^ction  with  prop- 
erty used  in  the  trade  or  business,  or  in  connection 
with  propertv  held  for  the  production  of  income. 
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Lastly,  we  must  decide  the  problem  of  the 
earned  income  credit  allowable  to  petitioner,  which 
the  parties  urge  may  require  a  consideration  of  the 
proper  method  of  computing  that  credit,  under  sec- 
tion 25  (a)  (3)  and  (4)  of  the  Code.^ 

Although  the  i^arties  argue  over  the  procedure  to 
be  followed  in  applying  the  limitation  contained  in 
Section  25   (a)    (4)    (A),  where  income  is  derived 


3Sec.  25.  Credits  of  Individual  Against  Net  In- 
come: 

(a)  Credits  for  Normal  Tax  Onlv. — There  shall 
be  allowed  for  the  purpose  of  the  normal  tax,  but 
not  for  the  surtax,  the  following  credits  against  the 

net  income : 

****** 

(3)  Earned  Income  Credit. — 10  per  centum  of 
the  amount  of  the  earned  net  income,  but  not  in 
excess  of  10  per  centum  of  the  amount  of  the  net 
income. 

(4)  Earned  Income  Definitions. — For  the  T)ur- 
pose  of  this  section 

(A)  "Earned  income"  means  wages,  salaries, 
professional  fees,  and  other  amounts  received  as  a 
compensation  for  personal  services  actually  ren- 
dered, but  does  not  include  anv  amount  not  included 
in  gross  income,  nor  that  part  of  the  compensation 
derived  by  the  taxpaver  for  personal  services  ren- 
dered bv  him  to  a  corporation  which  represents  a 
distribution  of  earnings  or  profits  rather  than  a 
reasonable  allowance  as  compensation  for  the  per- 
sonal services  actuallv  rendered.  In  the  case  of  a 
taxpayer  ensraged  in  a  trade  or  business  in  which 
both  personal  services  and  capital  are  material  in- 
come producing:  factors,  a  reasonable  allowance  as 
compensation  for  the  personal  services  actually  ren- 
dered by  the  taxpayer,  not  in  excess  of  20  per 
centum  of  his  share  of  the  net  profits  of  such  trade 
or  business,  shall  be  considered  as  earned  income. 
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from  a  business,  in  which  both  personal  services  and 
capital  are  material  factors,  and  the  community 
method  of  reporting  income  and  deductions  is  em- 
ployed by  the  taxpayer  and  his  spouse,  we  are  not 
called  upon  to  resolve  that  problem.  Our  factual 
determination  that  a  reasonable  allowance  as  com- 
pensation for  petitioner's  personal  services  rendered 
to  the  partnership  was  $10,000,  and,  as  such,  was 
community  income,  gives  the  parties  the  additional 
data  necessary  to  compute  the  amomit  of  earned 
income  credit  to  which  petitioner  is  entitled,  without 
necessity  of  applying  the  limitation  provisions  of 
section  25  (a)  (4)  (A).  This  can  be  computed 
under  Rule  50. 

Decision  will  be  entered  under  Rule  50. 

Entered  Jan.  6,  1949. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  15072 

E.  R.  GOOLD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  Memorandum  Findings  of  Fact 
and  Opinion  entered  in  the  above-entitled  proceed- 
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ings  on  January  6,  1949,  counsel  for  respondent 
filed  a  recomputation  of  petitioner's  tax  liability  on 
February  17,  1949.  Hearing  under  Rule  50  was 
held  on  March  23,  1949,  and  on  March  24,  1949, 
counsel  for  petitioner  filed  an  acquiescence  to  re- 
spondent's computation.    Now,  therefore,  it  is 

Ordered  and  Decided :  That  there  is  a  deficiency 
in  petitioner's  income  and  victory  tax  for  the  tax- 
able year  ended  December  31,  1943,  in  the  amount 
of  $17,793.84. 

/s/  J.  W.  KERN, 
Judge. 

Entered  March  28,  1949. 

Served  March  28,  1949. 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  hereto,  through  their  respective 
attorneys,  that  the  following  statements  of  fact  shall 
be  taken  to  be  true  in  this  proceedings  and  received 
as  evidence  herein,  subject  to  the  right  of  either 
party  to  offer  further  and  additional  evidence  not 
inconsistent  with  or  contrary  to  the  matters  herein 
stipulated : 

1.  Roily  Goold  and  Kathryn  Goold,  his  wife, 
were  married  on  March  7,  1907,  and  ever  since  have 
been  and  now  are  husband  and  wife. 
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2.  As  of  December  31,  1942,  the  property  de- 
scribed in  the  document  bearing  the  title  "Bill  of 
Sale"  a  copy  of  which  is  attached  hereto  and 
marked  Exhibit  1-A  was  owned  by  Roily  Goold  (in 
this  proceeding  sometimes  referred  to  as  petitioner's 
father)  and  Kathryn  Goold  as  community  property. 

3.  As  of  December  31,  1942,  the  said  Roily  and 
Kathryn  Goold  also  owned  as  their  community 
property  the  following: 

Cash  on  Deposit  $22,481.61 

Cash  Value  of  Life  Insurance  17,000.00 

Stock  and  Bonds  30,673.09 

Real  Estate  Investments  7,000.00 

Personal  Residence  6,500.00 


$83,654.70 

The  last  three  of  the  above-mentioned  items  are 
listed  at  their  cost  of  acquisition.  As  of  the  above 
date  neither  Roily  nor  Kathryn  Goold  owned  any 
property  other  than  that  described  in  this  paragraph 
and  in  paragraph  2  above. 

4.  On  December  31,  1942,  the  said  Roily  and 
Kathryn  Goold  had  two  children,  to  wit:  Leila 
Goold  McQuilken,  a  daughter,  then  36  years  of  age, 
and  E.  R.  Goold,  a  son  (petitioner  herein),  then  34 
years  of  age. 

5.  The  document  referred  to  herein  as  Exhibit 
1-A  was  executed  by  petitioner's  father  on  Janu- 
ary 2,  1943.  On  the  same  date  petitioner  executed 
and  delivered  to  his  father  a  certain  document, 
photostatic  copies  of  the  face  and  back  of  which  are 
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attached  hereto  and  marked  Exhibit  2-B  and  Ex- 
hibit 3-C,  respectively.  Thereafter,  on  January  21, 
1943,  petitioner  and  his  father  filed  a  certificate  of 
co-partnership  doing  business  in  the  name  of  R. 
Goold  &  Son,  in  the  office  of  the  Clerk  of  the  County 
of  San  Joaquin,  State  of  California. 

/s/  LAFAYETTE  J.  SMALLPAGE, 

Counsel  for  Petitioner. 
/s/  FRANK  C.  SCOTT, 

Counsel  for  Petitioner. 
/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Liternal  Revenue,  Coun- 
sel for  Respondent. 
Of  Counsel: 
B.  H.  NEBLETT, 

Division  Counsel. 
T.  M.  MATHER, 
LEONARD  A.  MARCUSSEN, 
Special  Attorneys, 
Bureau  of  Internal  Revenue. 

EXHIBIT  1-A 

Bill  of  Sale 
For  and  in  Consideration  of  the  Sum  of  One 
Hundred  Thousand  ($100,000.00)  Dollars,  payment 
of  which  is  acknowledged  by  the  execution  and  de- 
livery of  a  promissory  note  dated  January  2,  1943, 
I,  the  undersigned,  do  herewith  sell  and  transfer 
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unto  E.  R.  Goold  an  undivided  one-lialf  interest  in 
and  to  the  following  assets,  to-wit : 

A.  Eddy  Electric  and  Mechanical 
Company.    Assets  valued  at  $  32,560.83 

B.  An  undivided  one-half  interest  in 
the  R.  Goold  and  A.  E.  Downer  joint 
venture  as  shown  upon  the  book  of  ac- 
counts          51,496.04 

C.  An  undivided  one-half  interest  in 
the  R.  Goold  and  F.  R.  Zinck  joint  ven- 
ture as  shown  upon  the  book  of  accounts       10,115.09 

D.  An  undivided  one-half  interest  in 
the  R.  Goold  and  A.  R.  Liner  joint  ven- 
ture as  shown  upon  the  book  of  accounts        2,500.00 

E.  An  undivided  one-half  interest  in 
the  R.  Goold  and  C.  L.  Wold  joint  ven- 
ture as  shown  upon  the  book  of  accounts      25,000.00 

F.  An  undivided  one-half  interest  in 
the    "Marysville"    Contract    as    shown 

upon  the  book  of  accounts 40,000.00 


Total  $161,671.96 

This  bill  of  sale  is  made  for  the  purpose  of  ena- 
bling the  formation  of  a  partnership  this  day  made 
between  the  undersigned,  R.  Goold,  and  the  said 
E.  R.  Goold,  the  assets  of  which  will  consist  of  the 
foregoing. 

Dated:  January  2,  1943. 

/s/  R.  GOOLD. 
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State  of  California, 
County  of  San  Joaquin — ss. 

On  this  Second  day  of  January,  1943,  before  me, 
the  undersigned,  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  R.  Goold, 
known  to  me  to  be  the  person  described  in  and  whose 
name  is  subscribed  to  the  within  instrument,  and 
acknowledged  to  me  that  he  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  official  seal  the  day  and  year  first  above 
written. 

[Seal]  LAFAYETTE  J.  SMALLPAGE, 

Notary  Public  in  and  for  said  County  and  State. 

EXHIBIT  2-B 

$100,000.00       Stockton,  California,  January  2,  1943. 

1.  For  value  received  I  promise  to  pay  to  the 
order  of  R.  Goold  and  Kathryne  Goold,  his  wife,  or 
the  survivor  thereof,  the  sum  of  One  Hundred 
Thousand  ($100,000.00)  Dollars  without  interest, 
payable  only  out  of  the  hereinafter  specified  source, 
to-wit : 

The  payee,  R.  Goold,  and  myself  have  this  day 
formed  a  partnership  kno^vn  as  "R.  Goold  &  Son." 
I  agree  that  I  will  pay  upon  said  promissory  note 
a  sum  equal  to  twenty-five  (25 7^)  percent  or  more 
of  the  annual  profits  which  shall  be  made  to  and 
received  by  me  out  of  the  operation  of  said  business. 
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2.  Should  default  be  made  in  the  payment  of 
any  installment  of  the  principal  hereof"  when  due, 
or  in  any  installment  of  the  interest  when  due,  then 
the  whole  sum  of  principal  and  interest  shall  become 
inmiediately  due  and  payable  at  the  option  of  the 
holder  of  this  note.  Principal  and  interest  shall 
be  payable  in  lawful  money  of  the  United  States, 
of  the  present  standard  value. 

3.  In  event  that  an  action  at  law  be  instituted 
to  collect  this  note,  or  any  portion  thereof,  or  any 
portion  of  the  interest  due  hereon,  I  agree  to  pay,  in 
addition  to  the  costs  and  disbursements  provided  by 
law,  such  additional  sum  as  the  court  may  deem 
reasonable  as  an  allowance  to  the  holder  hereof  for 
the  fees  of  its  attorney. 

/s/  E.  R.  GOOLD. 

EXHIBIT  3-C 

12/25/43  Gift $  3,000.00 

12/31/43  Credit  by  Error  made  in  Com- 
putation of  Value  of  Interest  Sold ....    [50,000.00 
Changed   per   Authority   of    Smallpage,  < 

1/17/47 29,259.00 

12/25/1944  By  gift 3,000.00 

12/25/1945  By  gift 18,000.00 

1/25/47  Earnings  for  1945  . 7,107.42 

[Endorsed]:     Filed  T.C.U.S.  March  29,  1948. 
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[Title  of  Tax  Court  and  Cause.] 

PETITION  FOR  REVIEW  BY  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 

I. 

Jurisdiction 

E.  R.  Goold,  your  petitioner  on  review,  herein- 
after referred  to  as  the  "petitioner,"  respectfully 
petitions  this  honorable  Court  to  review  the  decision 
of  The  Tax  Court  of  the  United  States  entered  on 
the  twenty-eighth  day  of  March,  1949,  and  finding  as 
follows:  That  there  was  a  deficiency  in  the  peti- 
tioner's income  and  victory  taxes  for  the  year  ended 
December  31,  1943,  in  the  amount  of  $17,793.84  in- 
stead of  an  overpayment  of  such  taxes  refundable 
to  the  petitioner  in  the  amount  of  $217.37  as  claimed 
by  him  in  the  proceeding  before  the  said  Court. 

Your  petitioner  is  an  individual  residing  at  No. 
1225  North  Hunter  Street  in  the  City  of  Stockton 
in  the  State  of  California.  The  respondent  on  re- 
view, hereinafter  referred  to  as  the  "respondent" 
is  the  duly  appointed,  qualified  and  acting  Com- 
missioner of  Internal  Revenue  of  the  United  States 
of  America,  Hon.  George  J.  Schoeneman. 

The  income  tax  return  in  respect  of  which  the 
aforementioned  taxes  were  paid  and  in  respect  of 
which  the  aforementioned  deficiency  and  tax  lia- 
bility arose  were  filed  by  your  petitioner  with  the 
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collector  of  internal  revenue  for  the  first  collection 
district  of  California,  located  in  the  City  of  San 
Francisco,  State  of  California,  which  is  located 
within  the  jurisdiction  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Jurisdiction  in  the  said  Court  to  review  the  de- 
cision of  The  Tax  Court  of  the  United  aforesaid  is 
founded  on  sections  1141,  1142,  and  1143  of  the  In- 
ternal Revenue  Code  (Pt.  1,  53  U.  S.  Statutes  at  L. ; 
Title  26,  United  States  Code). 

II. 

Nature  of  Controversy 
On  January  2,  1943,  the  petitioner  and  his  father, 
R.  Goold,  entered  into  a  partnership  under  the  firm 
name  of  R.  Goold  &  Son  for  the  purpose  of  opera- 
ting a  business  which  the  said  father  had  there- 
tofore conducted  as  a  sole  proprietorship,  the  assets 
of  which  business  had  been  owned  prior  thereto  by 
the  petitioner's  father  and  mother  as  their  com- 
munity property  according  to  the  laws  of  California. 
The  transfer  of  the  one-half  interest  acquired  by  the 
petitioner  in  his  father's  business  was  made  by  a 
duly  executed  and  acknowledged  bill  of  sale  from 
the  said  father  to  the  petitioner  in  which  the  inter- 
ests in  the  going  business  theretofore  conducted  by 
the  father  and  the  said  father's  interests  in  certain 
joint  ventures  or  partnerships  in  construction  con- 
tracts were  described  in  general  terms  and  valued 
at  approximate  and  estimated  amounts.  In  con- 
sideration for  such  transfer  the  petitioner  executed 
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and  delivered  to  his  father  a  note  for  $100,000.00 
without  interest  and  payable  at  the  rate  of  ' '  twenty- 
five  (25%)  percent  or  more  of  the  annual  profits 
which  shall  be  made  to  and  received  by  me  out  of  the 
operation  of  the  said  business." 

The  petitioner  was  married  and  living  with  his 
wife,  Elizabeth,  and  four  minor  children,  one  of 
whom  was  born  on  June  29,  1943,  during  all  of  that 
year. 

In  compiling  and  filing  their  separate  income  and 
victory  tax  returns,  which  were  prepared  on  the 
accrual  basis  of  accounting,  for  the  calendar  year 
1943,  the  petitioner  and  his  said  wife  each  returned 
as  income  one-half  of  the  petitioner's  distributive 
share  of  the  partnership  income  of  the  said  partner- 
ship, R.  Goold  &  Son,  as  such  share  had  been  re- 
turned in  the  partnership  return  of  income  for  the 
same  taxable  period. 

After  an  examination  of  the  partnership  books 
of  R.  Goold  &  Son  and  of  the  several  joint  ventures 
of  which  that  partnership  was  a  member  the  agents 
of  the  respondent  determined  (1)  that  the  ordinary 
distributive  income  of  the  partnership  business  was 
$1,423.76  less  than  had  been  returned,  i.e.  $119,- 
609.73  instead  of  $121,033.49 ;  and  (2)  that  all  of  this 
income  was  taxable  to  the  petitioner's  father  and 
mother,  Mr.  &  Mrs.  R.  Goold,  and  none  thereof 
taxable  to  the  petitioner  and  his  wife  on  the  basis 
that  the  partnership  of  R.  Goold  &  Son  was  not  to 
be  recognized  for  income  tax  purposes.  After  pro- 
test of  this  second  finding  had  been  filed  with  the 
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internal  revenue  agent  in  charge  at  San  Francisco, 
California,  the  respondent's  position  was  altered  by 
accepting  the  partnership  as  valid  but  holding  that 
the  petitioner's  interest  therein  had  been  acquired 
by  gift  from  his  father  rather  than  by  purchase 
with  the  effect  that  the  partnership  interest  and  the 
income  therefrom  were  to  be  treated  as  the  peti- 
tioner's separate  property  under  the  California  law 
rather  than  as  community  property.  Since  the  peti- 
tioner and  his  wife  had  returned  the  distributive 
income  equally  in  their  separate  returns  on  the 
basis  of  its  being  community  property  income  from 
a  community  property  interest  in  the  partnership 
acquired  by  purchase,  the  result  of  the  final  holding 
was  to  transfer  approximately  $28,000.00  of  part- 
nership income  to  the  petioner's  return  from  that  of 
his  wife  and  to  subject  such  transferred  income  at 
progressively  higher  rates  of  surtax  so  that  the  de- 
ficiency determined  by  the  respondent  on  the  peti- 
tioner's return  was  over  $6,000.00  larger  than  the 
refund  the  respondent  was  willing  to  allow  on  the 
return  of  the  petitioner's  wife. 

In  the  proceeding  in  The  Tax  Court  of  the  United 
States,  wherein  documentary  and  oral  testimony  and 
a  stipulation  of  facts  were  introduced  with  respect 
to  this  issue,  that  Court  modified  the  respondent's 
determination  only  to  the  extent  of  treating  $10,- 
000.00  of  the  petitioner's  share  of  the  distributive 
income  as  community  property  attributable  to  the 
petitioner's  personal  services  in  lieu  of  $5,000.00  so 
treated  by  the  respondent,  and  found  that  the  re- 
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mainder  of  such  distributive  income  was  the  sepa- 
rate property  income  of  the  petitioner  as  from  prop- 
erty acquired  by  gift.  The  validity  of  such  a  finding 
by  that  Court  is  the  principal  issue  in  this  petition 
for  review. 

A  subordinate  issue  involved  in  this  petition  for 
review  relates  to  the  petitioner's  deduction  of  his 
accrued  California  income  tax  on  his  distributive 
income  from  the  partnership  or  R.  Goold  &  Son  in 
computing  his  net  in<3ome  subject  to  the  victory 
tax  levied  for  the  calendar  year  1943  under  the  pro- 
visions of  sections  450  to  456,  inclusive,  of  the  In- 
ternal Revenue  Code,  as  in  effect  for  the  calendar 
year  1943.  This  is  purely  legal  issue  involving  the 
interpretation  and  construction  of  provisions  of  sec- 
tion 451(a)(3),  idem,  providing  for  the  deduction 
of  taxes  "paid  or  incurred  in  connection  with  the 
carrying  on  of  a  trade  or  business." 

III. 

Prayer 
The  said  E.  R.  Goold,  petitioner  herein,  being 
aggrieved  by  the  findings  of  fact  and  conclusions 
of  law  contained  in  the  Memorandum  Findings  of 
Fact  and  Opinion  entered  by  The  Tax  Court  of  the 
United  States  in  the  said  proceedings  on  January 
6,  1949,  under  the  said  Court's  Docket  No.  15072, 
and  its  decision  entered  pursuant  thereto  on  March 
28,  1949,  prays  that  this  honorable  Court  may  re- 
view the  said  findings  of  fact  and  conclusions  of 
law  and  determine  that  they  have  been  made  and 
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entered  in  error  according  to  the  following  assign- 
ments of  error. 

IV. 
Assignments  of  Error 
The  petitioner  assigns  as  error  the  following  acts 
and  omissions   of  The   Tax   Court   of  the   United 
States : 

1.  The  finding  that  the  petitioner's  share  of  the 
partnership  business  of  R.  Goold  &  Son  was  not 
acquired  by  purchase. 

2.  The  finding  that  the  primary  reason  for  the 
petitioner's  execution  of  the  note  to  his  father  at 
the  time  of  the  creation  of  the  partnership  was  to 
fulfill  his  father's  wish  to  deal  fairly  and  equitable 
with  both  the  petitioner  and  his  sister,  insofar  as 
their  distributive  shares  in  their  father's  estate  was 
concerned ;  and  that  it  was  intended  that  the  balance 
remaining  due  upon  the  note  was  to  be  deducted 
from  the  petitioner's  share  in  his  father's  estate  in 
order  to  equalize  the  interests  that  the  petitioner 
and  his  sister  would  receive  upon  their  father's 
death. 

3.  The  failure  of  the  said  Court  to  apply  to  the 
transactions  by  which  the  said  partnership  interest 
was  acquired  by  the  petitioner  and  to  observe  the 
provisions  of  section  172  of  the  Civil  Code  of  the 
State  of  California. 

4.  The  failure  of  the  said  Court  to  find  and  hold 
that  the  accrued  California  income  tax  on  his  share 
of  the  distributive  income  of  the  said  partnership 
for  the  calendar  year  1943  was  a  tax  "paid  or  in- 
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curred  in  connection  with  the  carrying  on  of  a  trade 
or  business"  and  deductible  according  to  the  pro- 
visions of  section  451(a)(3),  Internal  Revenue 
Code. 

/s/  LAFAYETTE  J.  SMALLPAGE, 
Attorney  for  the  Petitioner. 

State  of  California, 
County  of  San  Joaquin — ss. 

Lafayette  J.  Smallpage,  being  first  duly  sworn, 
says  that  he  is  counsel  of  record  in  the  above-named 
cause;  that  as  such  counsel  he  is  authorized  to  ver- 
ify the  foregoing  petition  for  review;  that  he  has 
read  the  said  petition  and  is  familiar  with  the  state- 
ments of  fact  contained  therein ;  that  the  statements 
of  fact  contained  therein  are  true  to  the  best  of 
his  knowledge,  information,  and  belief;  that  this 
petition  for  review  is  not  being  filed  for  delay ;  and 
that  he  believes  that  the  petitioner  is  justly  entitled 
to  the  relief  sought. 

/s/  LAFAYETTE  J.  SMALLPAGE. 

Subscribed  and  sworn  to  before  me  this  twentieth 
day  of  June  1949.  , 

[Seal]         /s/  HAZEL  SMIKLE, 

Notary  Public  in  and  for  the 
Said  State  and  County. 

[Endorsed] :    Filed  T.C.U.S.  June  24,  1949. 
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The  Tax  Court  of  the  United  States 
Docket  No.  15072 

E.  R.  GOOLD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PRAECIPE  FOR  RECORD 

To  the   Clerk  of  The   Tax  Court   of  the   United 
States : 

You  are  hereby  requested  to  prepare  and  certify 
and  transmit  to  the  Clerk  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  with 
reference  to  the  petition  for  review  heretofore  filed 
by  the  petitioner  in  the  above-entitled  cause,  a 
transcript  of  the  record  in  the  above-entitled  cause, 
prepared  and  transmitted  as  required  by  law  and  by 
the  rules  of  the  said  Court,  and  to  include  in  the 
said  transcript  of  record  the  following  documents  or 
certified  copies  thereof,  to  wit: 

1.  The  docket  entries  of  all  proceedings  before 
The  Tax  Court  of  the  United  States. 

2.  Pleadings  before  The  Tax  Court  of  the  United. 
States  as  follows: 

(a)  Petition  for  redetermination; 

(b)  Answer  of  the  respondent ; 

(c)  Amended  answer  of  the  respondent  filed  on 
March  29,  1948; 
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(d)  The  petitioner's  reply  to  the  amended  an- 
swer also  tiled  on  March  29,  1948. 

3.  The  findings  of  fact  and  opinion  of  The  Tax 
Court  of  the  United  States. 

4.  The  decision  of  the  said  Court. 

5.  The  stipulation  of  facts  filed  March  29,  1948. 

6.  The  petition  for  review  filed  by  the  petitioner. 

7.  This  praecipe. 

You  are  also  requested  to  transmit  to  the  said 
Clerk  of  the  said  Circuit  Court  of  Appeals  the  orig- 
inal stenographic  transcript  of  the  proceedings  of 
the  Division  of  The  Tax  Court  of  the  United  States 
in  this  cause  held  and  had  at  San  Francisco,  Cali- 
fornia, on  March  29  and  30,  1948,  and  the  follow- 
ing Exhibits  pertinent  to  the  petition  for  review 
filed  at  the  hearing  of  this  cause  at  San  Francisco 
on  the  days  aforesaid,  viz:  Exhibits  1-A,  2-B,  3-C, 
and  28. 

/s/  LAFAYETTE  J.  SMALLPAGE, 
Counsel  for  the  Petitioner. 

[Endorsed] :    Filed  T.C.U.S.  June  24,  1949. 
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[Title  of  Tax  Court  and  Cause.] 

PROCEEDINGS 

EVERETT  R.  GOOLD 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Smallpage: 

Q.     Mr.  Goold,  when  were  you  born? 

A.     September  the  24th,  1911. 

Q.     And  who  is  your  father  and  mother? 

A.  Mr.  R.  Goold  is  my  father,  and  Mrs.  Kath- 
erine  Goold  is  my  mother. 

Q.  And  what  other  children  were  there  in  your 
family  besides  yourself? 

A.     I  have  a  sister,  Lela  Katherine  McQuilkin. 

Q.     What  schooling  did  you  have,  Mr.  Goold? 

A.  I  attended  the  Stockton  High  School  and 
the  College  of  the  Pacific,  graduated  from  both. 

Q.  When  did  you  graduate  from  the  College 
of  the  Pacific?  A.     1934. 

Q.    And  thereafter  what  did  you  do  ? 

A.  Well,  I  worked  for — first  of  all,  I  was  in  the 
service  station  business  for  myself  for  a  year  or 
two,  and  I  went  to  work  for  the  Union  Oil  Com- 
pany in  1936,  and  worked  for  the  Union  Oil  Com- 
pany until  1940. 

Mr.  Marcussen :  Would  you  speak  a  little  louder, 
Mr.  Goold? 


Comm.  of  Internal  Revenue  69 

(Testimony  of  Everett  R.  Goold.) 

The  Witness :  Do  you  want  me  to  start  that  over 
again  ? 

The  Court:     No. 

Mr.  Marcussen:     No,  that  is  all  right. 

The  Witness:  I  worked  for  the  Union  Oil  Com- 
pany until  the  year  of  1940,  and  June  of  1940  I 
went  in  business  with  my  father,  went  to  work  for 
him  at  that  time. 

Q.  (By  Mr.  Smallpage)  :  During  the  year  1940, 
what  did  you  do  for  your  father? 

A.  Well,  in  the  first  place,  when  I  first  went 
to  work  for  him,  I  managed  the — I  was  Sales  Man- 
ager for  the  appliance  department  in  the  electrical 
business. 

Q.  What  business  was  your  father  engaged  in 
at  that  time?  [33*] 

A.  He  was  in  the  electrical  and  mechanical  busi- 
ness, along  with  the  electrical  appliances. 

Q.  Did  he  do  business  under  the  name  of 
Eddy 

A.  (Interposing)  :  Eddy  Electrical  and  Me- 
chanical Company. 

Q.    And  that  was  in  Stockton? 

A.     That  was  in  Stockton. 

Q.     Now,  during  the  year  1941  what  did  you  do  ? 

A.  The  year  of  1941  I  took  over  the  management 
of — was  managing  the  sales  of  appliances,  and  also 
managing  the  electrical  business,  and  I  believe  it 
was  the  end  of  that  year  that  I  started  to  supervise 
railroad  work,  which  we  were  doing. 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Q.  Now,  during  that  year  did  your  father  en- 
gage in  other  lines  of  activity,  other  than  the  Eddy 
Electrical  Appliance?  A.    Yes,  sir. 

Q.    What  type  of  activity? 

A.  Well,  he  had  several  joint  ventures  going  at 
the  time.  I  believe  one  was  with  Thomas  C.  Buck, 
in  which  they  were  constructing  some  buildings  at 
the  Stockton  Air  Field,  and  we  were  doing  railroad 
work  at  the  Stockton  Ordnance  Depot.  There  were 
various  other  contracts  that  I  don't  recall  at  the 
moment. 

Q.     Now,  during  the  year  1942,  what  did  you  do  ? 

A.  Well,  the  year  1942  I  practically  took  over 
the  running  of  the  business  at  that  time.  My  father 
— I  had  [34]  supervision,  field  supervision.  All  the 
books  were  handled  by  competent  accountants,  and 
the  office  work  was  handled  in  our  office,  but  I  was 
doing  the  field  work,  the  supervision  and  running 
of  the  jobs. 

Q.  Now,  what  type  of  work  was  under  construc- 
tion by  you  and  your  father  at  that  time? 

A.  Well,  we  had  railroad  work  and  underground 
utilities,  electrical  work,  and  we  were  joint  ventur- 
ers in — that  is,  my  father  at  that  time  was  joint 
venturer  with  several — he  was  in  with  several  joint 
venturers. 

Q.     Was  your  father  doing  war  work  ? 

A.     Almost  exclusively. 

Q.  When  you  state  you  were  doing  railroad 
work,  do  you  mean  that  you  built  railroads? 

A.     That  is  right. 
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Q.     Grading  and  so  forth? 

A.  We  installed  the  railroad  trackage  in  the  ord- 
nance depot. 

Q.     At  Stockton?  A.    At  Stockton. 

Q.  Did  you  have  anything  to  do  with  the  con- 
struction of  the  Japanese  Assembly  Camp  at  Stock- 
ton? 

A.  Yes,  at  the  Japanese  Assembly  Camp  I  was 
in  charge  of  all  the  electrical  work,  and  worked 
on  that  night  and  day,  in  fact,  completed  some  251 
buildings  in  19  days,  I  think,  at  [35]  that  time. 

Q.     That  was  at  the  request  of  the  government? 

A.     That  is  right. 

Q.  Now,  you  stated  that  during  that  year,  1942, 
you  were  about  the  only  one  at  the  business.  What 
was  the  condition  of  your  father's  health? 

A.  Well,  for  some  time  he  was  ill.  He  has  arth- 
ritis, and  is  subject  to  attacks  of  it  periodically, 
and  for  one  period  he  was  down  and  out  of  the 
business  for  some  six  weeks,  at  home  and  in  the 
hospital.  It  was  practically  up  to  me  to  run  the 
business  at  that  time. 

Q.  During  the  fall  of  1942  did  you  have  any 
conversation  with  your  father  and  your  mother 
with  respect  to  becoming  a  partner  in  the  business  ? 

A.  Well,  that  had  been  the  subject  of  discussion 
for  some  time.  In  fact,  when  I  first  went  to  work 
for  my  father  it  was  understood  if  I  was  capable 
that  I  would  be  allowed  to  purchase  an  interest  in 
the  business. 
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Q.     Well,  what  did  he  say?  Withdraw  that. 

A.  Then  in  the  year  of  '42,  why,  at  the  time  that 
he  was^ — I  believe  he  was  ill  at  that  time,  he  sug- 
gested this  partnership,  and  I  told  him  that  I  would 
be  tickled  to  death  to  get  an  interest  in  the  busi- 
ness. 

Q.  And  what  did  you  do  then  with  respect  to 
acquiring  an  interest  in  the  business?  [36] 

A.  Well,  it  was  referred  to  our  attorneys  and 
our  accountants  to  see  how  the  business  could  be 
set  up,  and  how^  it  could  be  purchased. 

Q.  And  you  say  it  was  referred  to  your  counsel, 
do  you  mean  myself? 

A.     Mr.  Smallpage  and  Mr.  Scott. 

Q.  Yes.  Now,  I  call  your  attention  to  the  doc- 
ument which  you  hold  in  your  hand,  Plaintiff's 
Exhibit  1-A,  Petitioner's,  rather,  entitled,  "A  Bill 
of  Sale." 

Was  that  document  given  to  you? 

A.     It  was. 

Q.     And  who  signed  it,  to  your  knowledge? 

A.  Well,  my  father  signed  a  copy  of  it,  and  I 
signed  a  copy  of  it. 

Q.  And  I  call  your  attention  to  the  item  set  forth 
in  that  Bill  of  Sale,  the  first  being  the  Eddy  Elec- 
tric Assets,  valued  at  $32,000,  round  figures. 

From  what  source  were  those  figures  taken? 

A.  I  believe  that  was  the  book  value  of  the  Eddy 
Electric  Mechanical  Company  at  that  time. 

Q.     Incidentally,  what,  if  anything,  was  said  be- 
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tween  you  and  your  father  with  reference  to  the 
value  of  the  assets  that  would  be  sold  to  you  in 
this  particular  transaction"? 

A.  Well,  he  said  that  in  order  to  get  this  thing 
organized  and  going,  that  we  would  estimate  certain 
values  until  [37]  we  could  get  a  final  book  analy- 
sis. We  would  set  the  agreement  up,  and  then  it 
would  be  adjusted  after  we  found  out  what  the 
actual  book  values  were. 

Q.  Now  I  call  your  attention  to  the  items  under 
the  heading,  "F,"  "E,"  and  ^'F,"  respectively, 
twenty-five  thousand  and  forty  thousand  dollars. 

What  did  those  items  constitute  or  reflect? 

A.  Well,  R.  Goold  and  C.  L.  Wold,  joint  ven- 
turers, in  fact,  C.  L.  Wold,  P.  Midbust  and  An- 
derson and  Ringrose,  and  C.  E.  Kennedy,  and  C.  E. 
Kennedy  being  in  fact  R.  Goold,  J.  C.  Mcintosh 
and  C.  E.  Kennedy,  and  that  was  an  estimated  profit 
for  the  year,  I  believe,  or  estimated  return. 

Q.  An  estimated  profit  for  what  year,  Mr. 
Goold? 

A.  For  1942  or  '43.  It  was  anticipated  profit  for 
'43,  I  believe. 

Q.  In  other  words,  those  monies  had  not  been 
actually  acquired  by  your  father  at  that  time  ? 

A.     That  is  right. 

Q.     Where  was  that  contract  being  carried  out? 

A.     In  Marysville,  California. 

Q.     And  was  that  for  the  government? 

A.  For  the  government,  for  the  United  States 
Engineers. 
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Mr.  Smallpage :     May  I  have  ExMbit  20-T  ? 

(The    Clerk    handed,   the    document    to    Mr. 
Smallpage.)   [38] 

Q.  (By  Mr.  Smallpage)  :  I  present  to  you  Ex- 
hibit 20-T,  purporting  to  be  a  statement  covering 
the  profits  upon  that  particular  venture  for  R. 
Goold.  You  will  notice  that  that  is  entered  at  the 
figure  of  $44,810.04?  A.     Yes. 

Q.  Does  that  reflect  the  adjusted  figure  which 
was  the  actual  amount  of  the  profits  received  in  the 
partnership  for  the  year  1942  that  had  been  earned, 
but  received  in  '43  ? 

A.     That,  I  believe,  is  correct. 

Mr.  Marcussen:  Which  figure  is  that.  Counsel? 
The  forty-four  thousand  dollar  figure? 

Mr.  Smallpage:     Yes. 

Q.  (By  Mr.  Smallpage) :  Now,  during  that 
year  of  1943,  what  contracts,  what  work  was  carried 
on  by  the  partnership  of  Goold  and  Son? 

A.  R.  Goold  and  Son  were  in  a  good — besides 
the  Electrical  business  were  in  joint  ventures  with 
A.  E.  Downer,  F.  R.  Zinck,  C.  E.  Kennedy. 

Q.  I  am  not  so  much  interested  with  the  names 
of  the  people. 

A.     With  the  types  of  work? 

Q.  I  am  interested  in  the  type  of  work  that  was 
done. 

A.  Well,  we  carried  on — we  did  some  work  for 
the  Navy,  sewer  work  at  the  Stockton  Pollock  Ship- 
yards, and  we  finished  up  the  Stockton  Ordnance 
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Depot  Railroad,  installed  [39]  storm  sewers  at  the 
Stockton  Ordnance  Depot,  built  a  classification  rail- 
road yard  for  the  Western  Pacific  under  the  direct 
supervision  of  the  United  States  Engineers,  and 
put  in  storm  sewers  at  the  Lathrop  Holding  and 
Reconversion  Point.  Well,  there  were  a  number 
of  them.  I  can't  recall  the  jobs  we  did  in  that  year. 
We  were  quite  active. 

Q.  Well,  in  dollars  and  cents,  approximately  how 
many  hundreds  of  thousands  or  millions  of  dollars 
of  business  flowed  through  your  office  during  that 
year  % 

A.  Oh,  between  six  and  seven  million  dollars, 
probably. 

Q.  What,  in  your  opinion,  assuming  that  you 
were  not  a  partner  in  that  business,  would  have 
been  a  fair  return  for  your  salary  for  your  efforts 
for  the  work  w^hich  you  did  during  that  year? 

Mr.  Marcussen:  I  object  to  the  question,  if  your 
Honor  please. 

Mr.  Smallpage:     Submit  it. 

The  Court:  I  am  going  to  overrule  the  objec- 
tion. It  is  a  very  interesting  point.  I  don't  know 
whether  I  am  exactly  correct  or  not.  The  owner 
of  property  can  testify,  without  being  an  expert,  as 
to  his  opinion  as  to  the  value  of  that  property 
owned.  I  would  assume  that  the  o\\Tier  of  work  and 
services  as  a  rule  would  be  the  same,  but  I  am  not 
sure  as  to  that,  but  I  think  that  is  correct.  At  any 
rate,  I  will  overrule  the  objection.  [40] 
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A.     Well,  taking 

The  Court  (Interposing)  :     Excuse  me  a  minute. 

I  should  point  out  to  counsel  that  the  authorities 
which  indicate  that  the  owner  of  property  can  tes- 
tify as  to  the  value  of  that  property  without  being 
experts  are  also  to  the  effect  that  the  prob^tive  value 
of  the  testimony  is  not  great. 

Mr,  Smallpage :  That  is  correct,  your  Honor,  but 
the  difficulty  sometimes  comes  about  that  it  is  unable 
to  produce  witnesses  and  testimony  relative  to  the 
point  in  question.   I  understand  that. 

The  Court:     Go  ahead.   I  overrule  the  objection. 

Mr.  Marcussen:  May  I  state  for  the  record  that 
the  basis  of  Respondent's  objection  is  that  it  has 
not  been  set  forth  clearly  in  the  record  all  that  Pe- 
titioner did  in  here  in  the  taxable  year  involved, 
for  which  I  take  it  the  question  is  directed  to  the 
year  1943,  is  it,  counsel  ? 

Mr.  Smallpage:     That  is  correct. 

Mr.  Marcussen :  And  on  the  further  ground  that 
he  is  not  competent  to  testify. 

The  Court:     Proceed. 

Q.  (By  Mr.  Smallpage) :  Give  your  answer, 
please. 

A.  Well,  my  answer  to  that  is  that  there  were 
men  working [41] 

Q.  (Interposing) :  No,  just  a  minute.  Give 
your  figure.  I  asked  you  what  you  thought  to  be 
a  reasonable  compensation  for  you  on  a  salary 
basis  ? 
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A.     I  would  say  $1,000  a  month  was  not  too  much. 

Q.  Now,  what  is  the  basis  for  the  drawing  of  that 
conclusion  ? 

A.  Well,  from  the  basis  of  pay  that  we  paid  men 
under  my  supervision. 

Q.  Give  the  names  of  several  men  and  their  re- 
spective salaries  and  what  they  did. 

A.  Well,  Mr.  A.  E.  Downer  received  in  the 
neighborhood  of  $7500  a  year,  I  believe  it  was  $150 
a  week,  and  Mr,  C.  E.  Kennedy,  for  taking  care  of 
the  Marysville  operation,  received  $1,000  a  month, 
and  inasmuch  as  I  was  a  part  and  parcel  to  that 
work,  and  it  was  going  through  our  books,  I  think 
I  was  entitled  to  every  bit  as  much  as  anyone  that 
was  on  the  payroll. 

Q.  Approximately  how  many  hours  a  day  did 
you  spend  in  working  during  that  year? 

A.  Well,  that  is  pretty  hard  to  say,  from  twelve 
to  fourteen  hours,  I  imagine,  it  would  average. 

Q.  Now,  at  the  time  that  this  transaction  was 
consummated  between  your  father  and  yourself,  did 
you  execute  and  deliver  to  him  a  note  % 

2-B,  please.  [42] 

Mr.  Marcussen:  That  is  all  stipulated,  counsel. 
I  suggest  you  take  it  and  put  it  in  his  hands  and 
ask  him  another  question. 

Q.  (By  Mr.  Smallpage)  :  Which  I  present  to 
you,  and  which  is  marked  3-C  ?  Did  you 

A.     (Interposing) :    Yes. 

Q.     That  is  your  signature? 
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A.     That  is  right. 

Q.  Now,  I  call  our  attention  to  the  reverse  por- 
tion thereof,  which  is  marked  3-C.  Do  you  recall  at 
the  time  that  this  particular  item  was  marked 
thereon  in  my  handwriting,  ''Credit  to  error  made 
in  the  computation  of  value  of  interest  sold,  change 
for  authority  is  Smallpage,  1/17/47,  $29,259"?" 

A.     I  recall  that. 

Q.  Who  was  present  at  the  time  that  that  en- 
dorsement was  made? 

A.  My  father  and  myself,  and  I  believe  you 
were. 

Q.  Yes.  And  was  that  made  solely  in  order  to 
readjust 

Mr.  Marcussen  (Interposing)  :  I  object  to  the 
question  on  the  ground  that  it  is  leading. 

The  Court:     Sustained. 

Q.  (By  Mr.  Smallpage)  :  What  was  said  at  that 
time  between  you,  your  father  and  myself  with  ref- 
erence to  the  making  of  that  endorsement?  [43] 

A.     That  was  made  to  adjust 

Q.  (Interposing)  What  was  said,  just  give  the 
conversation. 

The  Court:     The  substance  of  it. 

Mr.  Smallpage:    The  substance  of  it. 

A.  Well,  the  reason  for  making  that  entry  was 
to  adjust  the  final  returns  on  the  C.  O.  Wold  and 
Anderson  and  Ringrose  returns  for  that  year. 

Q.  (By  Mr.  Smallpage)  :  Well,  was  anything 
said  with  reference  to  the  statement  in  the  Bill  of 
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Sale  wherein  was  set  forth  the  items  $25,000  and 

$40,000? 

A.  Yes,  I  remember  the  discussion  on  it,  but  it 
is- — I  can't  remember  it  at  this  time. 

Q.  Well,  was  there  anything  said  with  respect 
to  the  item  of  $44,810.04  as  shown  in  Exhibit  20-T? 

A.  That  was  the  final  adjustment  in  other  words, 
these  were  estimates,  that  the  Bill  of  Sale  was  drawn 
up  on,  was  what  the  note  was  finally  adjusted  to. 

Q.  And  did  or  did  not  jouy  father  request  me 
to  make  that  entry  on  the  note?'  A.     He  did. 

Q.  At  the  time  that  that  note,  Exhibit  2-B,  was 
executed,  was  there  anything  said  between  you  and 
your  father  with  respect  to  the  time [44] 

Mr.  Marcussen  (Interposing)  :  I  object  to  the 
question  on  the  ground  that  it  is  leading. 

The  Court:  Sustained.  Ask  him  for  the  con- 
versation. 

Mr.  Smallj^age :  I  was  just  going  to,  your  Honor. 
I  said  at  the  time  the  note  was  executed  was  there 
anything  said  with  reference  to  the  time  of  pay- 
ment.   That  is  what  I  intended  to  ask. 

A.  Definitely  that  was  discussed.  At  the  time 
I  asked  him  how  we  would  arrive  at — before  the 
note  was  drawn  up  I  asked  him  how  we  were  going 
to  pay  for  the  business,  and  he  said  that  they  would 
like  a  non-interest  bearing  note,  and  it  would  be 
paid  from  the  net  profits,  my  share  of  the  net  profits 
of  the  business. 

Q.  (By  Mr.  Smallpage)  :  And  what  did  you 
say? 


80  E.  R.  Goold  vs. 

(Testimony  of  Everett  R.  Goold.) 

A.  I  said.  I  couldn't  accept  anything  better  than 
that. 

Q.  Was  there  anything  said  with  reference  to 
the  withdrawals  from  the  business  from  time  to 
time  of  the  net  profits'? 

A.  Well,  they  were  to  be  withdrawn  when  the 
business  warranted  it,  when  it  was  in  such  a  cash 
position  that  it  could  be  withdrawn,  after  the  books 
were  closed  and  the  money  was  distributed  pay- 
ments were  to  be  made. 

Is  that  the  question? 

Q.  Well  I  call  your  attention  to  this  particular 
paragraph  in  the  note,  for  the  purpose  of  refresh- 
ing your  recollection,  [45]  Paragraph  2 : 

'' Should  default  be  made  in  the  payment" — no, 
paragraph  1,  pardon  me. 

*'Th<5  payee,  R.  Goold  and  myself  have  this  day 
formed  a  partnership  known  as  R.  Goold  and  Son. 
I  agree  that  I  will  pay  upon  said  promissory  note 
a  sum  equal  to  25  per  cent  or  more  of  the  annual 
profit  which  shall  be  paid  to  and  received  by  me  out 
of  the  operation  of  said  business." 

Do  you  recall  any  discussion  that  took  place  at 
the  time  that  that  particular  phrase  was 

A.  (Interposing)  :  Well,  that  was  to  be  paid 
when  the  distribution  of  the  profits  was  made. 

Q.  I  call  your  attention  to  the  fact  that  on  the 
reversed  side  of  this  note,  3-C,  that  the  last  item  of 
endorsement  is  the  sum  of  $7,107.42.  I  present  to 
you  what  purports  to  be  a  cancelled  check  for  that 
amount,  numbered  914. 
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Did  you  execute  and  deliver  that  check  to  your 
father? 

A.     (Examining  document)  :     I  did. 

Q.     And  was  it  paid?  A.     It  was. 

Q.  Subsequently  did  you  make  any  further  pay- 
ments on  that  note  which  are  not  shown  by  endorse- 
ments thereon"? 

A.     Yes,  I  made  one  other. 

Q.  I  present  to  you  Check  No.  924  in  the  amount 
of  [46]  $3,040.04.    What  is  the  date  of  that  check? 

A.     March  the  26th,  1947. 

Q.  And  was  that  delivered  by  you  to  your 
father?  A.     It  was. 

Q.     And  was  the  check  paid?  A.     Yes. 

Mr.  Smallpage:  We  offer  these  two  checks  in 
evidence  and  ask  that  they  be  marked  Petitioner's 
Exhibit  next  in  order. 

The  Court:    Any  objection? 

Mr.  Marcussen:    No  objection. 

The  Court :    Received  in  evidence. 

The  Clerk:  Check  No.  914  is  Exhibit  No.  24,  and 
Check  No.  924  is  Exhibit  No.  25. 

(The  checks  referred  to  were  marked  and 
received  in  evidence  as  Petitioner's  Exhibits 
Nos.  24  and  25.) 

Q.  (By  Mr.  Smallpage)  :  Mr.  Goold,  was  there 
anything  said  at  any  time  when  you  acquired  the  in- 
terest of  this  business  that  the  same  was  being  given 
to  you  by  your  father  and  mother  as  a  gift? 

A.     There  was  not  anything  discussed  on  that. 
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ELIZABETH  GOOLD 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
The  Clerk:     State  your  name  and  address. 
The  Witness :    Elizabeth  Goold,  1225  North  Hun- 
ter Street,  Stockton,  California. 

By  Mr.  Marcussen: 

Q.  Mrs.  Goold,  I  hand  you  here  a  paper  which 
is  the  original  of  Exhibits  2-B  and  3-C  introduced 
in  evidence  in  this  case,  and  I  want  to  ask  you  if 
you  have  ever  seen  that  before  ?  That  is  a  piece  of 
paper,  Exhibit  2-B  is  this  side  of  it,  and  Exhibit 
3-C  is  the  other  side,  containing  endorsements? 

A.     No,  I  never  have. 

Q.  You  have  never  seen  that?  [48] 

A.  No. 

Q.  Now,  I  want  to  call  your  attention  to  the  fact 
that  this  purports  to  be  a  note  signed  by  your  hus- 
band in  favor  of  his  father  in  the  amount  of  $100,- 
000,  with  certain  qualifications  listed  here  as  to  the 
obligation  to  pay  that  amount,  and  on  the  back 
thereof  these  endorsements,  and  I  want  to  ask  you 
whether  you  know  anything  about  any  of  these  en- 
dorsements which  have  been  listed  here  as  gifts  f 

A.     No,  I  don't. 

Q.  You  don't.  Did  your  father-in-law  at  any 
time  talk  to  you  about  these  endorsements'? 

A.     No,  he  didn't. 
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Q.  Did  he  ever  at  any  time  make  any  gifts  to 
you?  A.     Well,  at  Christmastime. 

Q.     Can  you  describe  generally  what  they  were"? 

A.  Oh,  a  small  check  or  a  war  bond,  or  some- 
thing. 

A.     A  war  bond.    How  large  a  war  bond? 

A.     A  hundred  dollars. 

Q.     A  hundred  dollars?  A.     Yes. 

Q.     And  outside  of  that  he  made  no  gifts  to  you? 

A.     Not  to  me,  no. 

Q.  And  did  he  ever  tell  you  at  any  time  that  he 
had  made  any  other  gifts  to  you  than  those  he  had 

delivered  to  you?  A.     No,  he  has  not.  [49] 

*     *     * 

Cross-Examination 
By  Mr.  Smallpage: 

Q.  Mrs.  Goold,  do  you  recall  the  time  when  your 
husband  acquired  an  interest  in  your  father-in- 
law's  business? 

A.  Well,  I  heard  him — he  told  me  that  he  had  a 
chance  to,  but  that  is  about  all.  He  doesn't  discuss 
his  business  with  me. 

Q.  Well,  was  there  anything  said  at  that  time 
between  you  and  himself  with  respect  to  the  terms 
under  which  he  was  going  to  acquire  that  business? 

Mr.  Marcussen:  Just  a  moment.  Objection  on 
the  ground,  please,  until  it  is  ascertained  who  the 
parties  are — a  conversation  between  this  witness 
and  who,  counsel? 

The  Court:    Her  husband. 
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Mr.  Smallpage:  Her  husband.  This  is  cross- 
examination  of  your  witness.  [50] 

Mr.  Marcussen:  If  your  Honor  please,  I  will 
object  to  the  question  on  the  ground  it  is  not  within 
the  scope  of  the  direct. 

The  Court:  Oh,  I  think  so.  The  examination 
was  with  regard  to  the  instrument  which  has  been 
testified  is  the  consideration  in  the  deal. 

Q.  (By  Mr.  Smallpage)  :  Do  you  recall  my 
question,  Mrs.  Goold? 

A.  Well,  he  told  me  that  he  would  have  to  sign 
a  note,  to  get  the  money  to  buy  into  his  father's 
business,  to  pay  for  it  out  of  the  profits  of  the  busi- 
ness, but  other  than  that,  I  don't  know  anything 
about  his  business  transactions. 

Q.     How  many  children  have  you? 

A.     Five. 

Q.  It  keeps  you  pretty  busy  to  keep  the  house, 
is  that  it?  A.    Yes,  it  does. 

Q.     Your  husband  tends  to  the  business  affairs, 

you  take  care  of  the  household,  is  that  it? 

A.     He  always  has.  [51] 

*     *     * 

EVERETT  R.  GOOLD 

resumed  the  witness  stand. 

Cross-Examination 
By  Mr.  Marcussen: 

Q.  All  right.  Now  I  want  to  take  you  back  to 
the  first  part  of  your  testimony  in  which  you  testi- 
fied you  w^ere  employed,  as  I  recall,  by  the  Union 
Oil  Company  prior  to  1940?  A.     Yes,  sir. 
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Q.  How  long  had  you  been  employed  by  the 
Union  Oil  Company?  [58] 

A.     Four  years. 

Q.  Four  years.  When  did  you  graduate  from 
college,  did  you  say  ?  A.     1934. 

Q.     Wliat  did  you  do  between  1934  and  1936? 

A.  '36  ?  In  1934  and  '36  I  had  my  own  service 
station  and  business  for  one  year,  and  then  I 
worked  for  the  firm  of  Grupe  and  Weaver  for  a 
portion  of  the  year. 

Q.     What  business  were  they  in? 

A.     Service  station  business. 

Q.  And  when  you  had  your  own  service  station, 
what  did  you  make  in  that  year  that  you  were  in  the 
station  ? 

A.     Well,  I  imagine,  I  think  that 

Mr.  Smallpage:  (Interposing.)  To  which  we 
object.   It  is  immaterial. 

The   Court :     Overruled. 

The  Witness:  Well,  I  can't  tell  you  what  I 
made.  I  believe  we  drew  somewhere  in  the  neigh- 
borhood of  $150  a  month  out  of  the  business.  I  had 
a  partner  with  me  in  the  business. 

Q.  (By  Mr.  Marcussen)  :  You  each  drew  $150 
a  month?  A.    Approximately,  yes. 

Q.  Do  you  recall  whether  the  $150  a  month  was 
more  than  you  actually  made,  or  approximately  cor- 
rect? [59] 

A.  No,  I  think  that  was  about  right,  about  the 
amount  of  money  we  made. 
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Q.  Yes.  Then  how  did  you  come  to  abandon  that 
enterprise  and  go  with  Grupe  and  Weaver  ? 

A.  Well,  they  offered  me  a  better  position,  sup- 
posedly; I  thought  it  was  a  better  position. 

Q.     And  what  was  your  position  with  them? 

A.  I  was  a  manager  of  the  service  station,  of  the 
super  service  station. 

Q.  What  did  you  make  in  the  year  you  were 
with  them?  A.     $150  a  month. 

Q.  And  then  in  the  four  years  you  were  with 
Union  Oil  Company,  how  much  did  you  earn? 

A.  It  varied.  I  started  at  $110  a  month,  when 
I  quit  I  was  making  $165  a  month  and  all  expenses, 
a  small  expense  account  to  take  care  of  an  automo- 
bile and  entertainment. 

Q.  What  were  the  circumstances  attending  your 
abandonment  of  that  emplojTuent  and  in  your  join- 
ing your  father? 

A.  Well,  my  father  purchased  his  partner's  in- 
terest- in  the  Eddy  Electrical  and  Mechanical  Com- 
pany in  the  first  part  of  1940,  and  that  left  an 
opportunity  for  me  to  get  into  the  business  with 
him.  .  I 

Q.  And  what  did  you  receive  from  him  when 
you  first  started,  and  also  until  the  time,  continuing 
on  until  the  time  you  became  a  partner?  [60] 

A.  I  received  $40  a  week  to  start  with,  I  believe 
it  was  the  first  year,  a  little  over  a  year,  and  then 
I  received  $50  a  week  after  that,  and  $150  a  week 
from  the  Goold  and  Downer  operation. 
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Q.     So  that  you  received  a  total  of  $190? 

A.  $200.  Well,  I  was  raised,  after  a  year  with 
my  Dad  I  was  raised  to  $50  a  week  for  the  Eddy 
Electrical  and  Mechanical  Company,  and  I  got  $150 
from  the  Goold  and  Downer  operation. 

Q.  When  did  the  Goold  and  Downer  operation 
first  begin? 

A.  1940,  I  believe,  the  fall  of  1941  or  spring  of 
'42. 

Q.  Yes.  And  your  duties  when  you  first  came 
with  your  father  were  superintendent  of  the  elec- 
trical sales  ?  A.     That  is  right. 

Q.     Is  that  correct?  A.     Yes,  appliance. 

Q.     What  kind  of  sales  was  that? 

A.  Appliance,  retail  appliance  sales.  Then  I 
had  direction  of  the  electricians  at  that  time. 

Q.     And  what  work  were  the  electricians  doing? 

A.     Maintenance  and  repair,  new  building  work. 

Q.     Knob  and  tube  work  in  houses? 

A.  That  is  right,  cottage  work,  large  electrical 
wiring  installations. 

Q.  By  "large"  you  mean  buildings  and  indus- 
trial   [61] 

A.  (Interposing.)  Yes,  we  had  some  new  build- 
ings. I  was  just  trying  to  recall.  I  believe  we  did 
a  job  for  the  State  of  California  at  the  State  Hos- 
11  pital  my  first  year  I  was  there.  In  dollar  volume — 
I  can't  give  you  the  dollar  volume  on  it.  It  is  a 
matter  of  record,  however.  Our  books  would  dis- 
close. 
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Q.     Approximately  how  much  of  a  job  was  that? 

A.  I  wouldn't  even  venture  a  guess,  I  might  be 
too  far  off. 

Q.  Well,  as  compared  with  knob  and  tube  work, 
knob  and  tube  work  as  I  understand  it,  I  would 
like  to  ask  you  if  I  am  correct  in  my  understanding, 
that  that  is  just  simply  wiring  of  residential  houses 
and  that  sort  of  work"? 

A.  That  is  right.  Cottage  work  is  knob  and  tube 
work. 

Q.  Then  work  on  buildings,  industrial  buildings 
and  ofi&ce  buildings  and  hospitals,  if  you  please,  is 
somewhat  more  complicated  and  important,  isn't  it? 

A.     That  is  right. 

Q.  Now,  you  think  you  had  about  one  contract 
during  the  time  that  you  were  manager? 

A.  Oh,  no!  There  were  several  contracts  during 
that  time,  but  I  can't  give  you  the  definite  date. 
And  incidentally,  I  am  not  an  electrician,  but  I 
handled  the  purchase  of  the  material  that  was 
needed,  and  directed  the  men  to  the  jobs,  and  saw 
that  they  were  supplied  with  the  materials  for  the 
job.  [62] 

Q.  I  see.  Well,  then  you  didn't  actually  direct 
the  installations,  is  that  right?  A.    No,  sir. 

Q.  Then  when  the  Goold  and  Downer  job  was 
undertaken  in  1941, — when  in  1941  did  you  say? 

A.  Well,  I  believe  it  was  in  the  fall  of  1941.  I 
am  not  positive   about  that. 

Q.    When  that   work  was   undertaken  you   re- 
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ceived  additional  salary  for  services  performed  in 

connection  with  that  operation? 

A.  Not  for  the  first  job  that  they  did.  It  was  in 
'42  that  I  started  to  receive  a  salary  from  them. 

Q.     1942  %  A.     1942,  that  is  right. 

Q.     And  that  was  $150  a  week? 

A.     $150  a  week,  yes. 

Q.  And  what  job  was  that  that  they  were  work- 
ing on  at  the  time? 

A.  Stockton  Ordnance  Depot,  installation  of 
railroads,  and  the  storm  sewers  at  the  Stockton 
Ordnance  Depot,  and  installation  of  a  sewer  system 
for  the  Pollock  Shipyards. 

Mr.  Marcussen:     Exhibit  4-D,  please. 

(The  Clerk  handed  the  document  to  Mr.  Mar- 
cussen.) 

Q.  (By  Mr.  Marcussen)  :  I  hand  you  Exhibit 
•d-D,  and  ask  you  to  state  what  work  that  contract 
covers?  [63] 

Mr.  Smallpage:  To  which  we  except  upon  the 
ground  the  contract  itself  is  the  best  evidence. 

A.  Well,  that  was  at  the  Stockton  Motor  Depot, 
at  that  time  called  the  Fourth  Echelon  Base  Motor 
Hepair  Shop. 

Q.  (By  Mr.  Marcussen)  :  Yes.  Did  you  do  any- 
thing in  connection  with  that  contract? 

A.     Nothing. 

Q.  Now,  the  work  that  you  performed  then  in 
connection  with  the  Downer  joint  venture,  or  part- 
nership, on  behalf  of  your  father,  I  presume  was 
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performed  in  pursuance  of  this  contract  which  is 
Exhibit  5-E,  is  that  correct  ?  In  other  words,  it  was 
a  job 

A.  (Interposing.)  Well,  what  job  was  this? 
They  had,  as  I  recall,  they  had  two  jobs. 

Q.  Well,  it  was  a  job  that  they  received  after 
they  had  executed  this  document  and  entered  into 
a  general  partnership? 

A.  They  have  never  entered  into  a  general  part- 
nership that  I  know  of.  There  was  a  joint  venture 
agreement  with  Downer. 

Q.  And  on  this  job  you  testified  to,  will  you  state 
again  what  were  your  duties? 

Mr.  Smallpage :  To  which  we  object.  Which  job 
do  you  refer  to? 

Q.  (By  Mr.  Marcussen)  :  [64]  The  Downer  job 
that  you  worked  on  ? 

A.     Which  one?   We  had  numerous. 

Q.     Any  job,  all  of  them  ? 

A.    Well,  all  of  them,  you  say? 

Q.     For  the  year  1942?  A.     '42? 

Q.     Yes. 

A.  The  Stockton  Ordnance  Depot  Railroad  job, 
and  the  Pollock  Shipyards. 

Q.  No,  I  want  to  know  what  did  you  do  on  those 
jobs,  Mr.  Goold? 

A.  Well,  I  supervised  the  installation  of  railroad 
at  the  Stockton  Ordnance  Depot,  and  the  first  job 
in  '41  that  went  on,  storm  sewers,  were  all  Downer. 
He  taught  me  the  underground  business  as  far  as 
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lines  and  grades  were  concerned,  and  I  took  over 

from  there. 

Q.  What  do  you  mean  by  that,  you  took  over 
from  there*? 

A.     Well,  I  took  over  the  job  and  ran  it. 

Q.     Of  the  underground  work? 

A.     Of  the  underground  work,  that  is  right. 

Q.     That  was  in  the  year  1942?  A.     '42. 

Q.  Now,  didn't  Downer  have  a  superintendent 
who  was  doing  that  work  before  ? 

A.  He  had  several  of  them  before  I  came  into 
the  picture.  [65] 

Q.     Wliat  happened  to  them? 

A.     Well,  I  think  that  they  were  incompetent. 

Q.  They  were  dismissed,  so  far  as  you  know,  is 
that  right?  A.     That  is  correct. 

Q.  Now,  has  your  father  been  a  healthy  man 
most  of  his  life  prior  to  1942,  so  far  as  you  know? 

A.     No,  he  has  not. 

Q.    What  has  his  illness  been? 

A.  He  has  been  subject  to  attacks  of  arthritis 
since  he  was  31  years  old  that  I  know  of,  but  it  has 
gotten  progressively  worse. 

Q.  Now,  in  1942,  I  think  you  say  he  found  it 
necessary  to  leave  his  business  for  a  period  of  six 
weeks,  part  of  which  he  was  in  the  hospital,  is  that 
correct?  A.     That  is  right. 

The  Court:  I  think,  gentlemen,  we  will  have  to 
recess  at  this  time. 
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You  are  not  through  with  this  witness,  nearly,  are 
you? 

Mr.  Marcussen:     No,  I  am  not.  [66] 

*       *       * 

Q.  How  long  during  the  year  1942  did  you  re- 
ceive a  salary  of  $150  a  week  from  the  Downer 
operation  ? 

A.  I  don't  know.  That  is  a  matter  of  record  on 
the  books. 

Q.  Well,  what  is  your  best  estimate,  do  you  have 
any  estimate? 

Mr.  Smallpage:  To  which  we  object  on  the 
ground  the  books  are  the  best  evidence. 

The  Court:  The  witness  already  answered  that 
he  doesn't  have  any  recollection. 

Q.  (By  Mr.  Marcussen) :  During  the  year  1943 
what  compensation  did  you — or  did  you  receive  any 
salary  at  all  from  the  partnership  or  any  of  the 
joint  ventures  in  which  it  was  engaged  during  the 
year  1943?  A.     No. 

Q.     You  didn't?  A.     No. 

Q.  Did  you  have  a  drawing  account  ? 

A.  Yes. 

Q.     How  much  did  you  draw? 

A.  To  the  best  of  my  recollection,  it  was  $150 
a  week  from  the  Goold  and  Downer  operation,  and 
$50  a  week  from  the  R.  Goold  operation,  which  was 
in  fact  the  Eddy  Electric  and  Mechanical  Com- 
pany. 

Q.     So  that  you  took  out  a  total  of  $200  a  week? 
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A.     I  believe  that  is  correct. 

Q.     And  did  your  father  have  any  salary? 

A.     No. 

Q.     Did  he  have  a  di'awing  account? 

A.    Yes. 

Q.     WTiat  was  his  drawing  account  ? 

A.     The  same. 

Q.     $50  from  Eddy  Elective? 

A.     Yes,  and  $150  from  Goold  and  Downer. 

Q.  And  at  the  end  of  the  year  were  those  draw- 
ing accounts  charged  against  your  share  of  the 
profits  ?  A.     Xo. 

Q.  AVere  they  charged  as  an  expense  of  the  busi- 
ness, do  you  know?  A.     Xo. 

Q.  In  other  words,  the  profit  was  computed 
without  taking  into  account  this  $200  a  week  which 
both  of  you  withdrew? 

A.     I  don't  understand  that  question. 

Q.  All  right.  I  will  ask  you,  do  you  recall  what 
the  profits  were  for  the  year  1913? 

A.  To  the  best  of  my  knowledge,  the  profits — 
well,  the  income  tax  reports  will  give  that  evidence, 
and  you  have  that. 

Q.  But  you  don't  have  any  recollection  of  what 
it  is  right  now  ?  [73]  A.     Not  exactly,  no. 

Mr.  Marcussen:  I  would  like  to  ask  counsel 
whether  he  is  prepared  to  stipulate  that  the  di-aw- 
ings  were  actually  charged  against  the  profits  and 
not  as  an  expense,  that  is,  they  were  credited  against 
the  profits? 
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Mr.  Scott:     That  is  a  fact,  yes. 

The  Court:     All  right.    So  stipulated. 

Mr.  Marcussen:     You  so  stipulate? 

Mr.  Scott:     Yes. 

Q.  (By  Mr.  Marcussen)  :  In  the  year  1943  what 
were   your  duties  ? 

A.  My  duties  w^ere  supervision  of  various  rail- 
road and  underground  projects  for  the  United 
States  Engineers,  and 

Q.  (Interposing.)  Which  contract  ?  Identify  it, 
if  you  can,  by 

A.  (Interposing.)  Well,  I  have  a  sheet  here,  a 
summary  sheet  made  up  by  our  accountant  at  our 
request  to  arrive  at  our  income  tax  for  the  year  of 
1943,  and  in  which  he  has  summarized  these  jobs. 

Now,  for  the  year  1943, — is  that  the  question, 
which  jobs? 

Q.     That  is  the  year,  yes. 

A.  We  had  a  job  at  Lathrop  which  was  an  un- 
loading ramp.  I  had  nothing  to  do  with  that.  We 
had  a  job  for  the  California  Plumbing,  which  was 
an  underground  job,  which  was  [74]  rental  of 
equipment.  I  had  nothing  to  do  with  that.  We  had 
a  job  for  Pollock- Stockton  Shipyards.  It  was  a  job 
which  I  not  only  had  the  supervision  of,  but  I  had 
the  installation  of,  in  other  words,  I  dug  the  ditch 
and  laid  the  pipe  and  back-filled  it,  completed  the 
job  myself  with  the  aid  of  two  laborers. 

Mr.  Smallpage:  Just  give  the  dollars  and  cents 
volume  of  these  respective  jobs  so  the  court  will 
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know  the  size  and  extent  of  the  work  which  you 

did. 

The   Witness:     All   right. 

Mr.  Marcussen:  Well,  now,  I  am  not  interested 
in  that  jnst  at  the  present  time. 

The  Court :     All  right.   Go  ahead,  Mr.  Marcussen. 

The  Witness:  We  had  a  job  for  Shepherd  and 
Green  which  was  an  underground  job. 

Q.     (By  Mr.  Marcussen) :     Shepherd  and  Green? 

A.  Shepherd  and  Green,  in  which  my  only  oc- 
cupation was  to  order  the  material  and  see  that  it 
was  supplied  for  the  job. 

Teichert  and  Company,  a  housing  project,  in 
which  Mr.  Dow^ner  started  the  job,  and  in  the  center 
of  the  job  I  took  over  and  completed  it. 

Q.     By  that  what  do  you  mean? 

A.  He  was  called  away  to  another  job,  and  I 
assumed  his  responsibilities  and  completed  the  job 
to  its  conclusion.  [75] 

Q.     Well,  what  duties  did  you  actually  perform? 

A.  In  other  words,  installed — well,  I  actually 
told  the  men  what  to  do,  in  other  words,  to  put  in 
the  catch  basins,  how  to  put  them  in,  how  to  install 
them,  culverts,  and  installation  of  the  pipe. 

Q.    What  pipes  were  these? 

A.     Storm  sewers  and  sanitary  sewers. 

Q.    At  a  housing  project? 

A.     At  a  housing  project. 

Q.  How  much  time  did  you  spend  on  that,  how 
many  months  did  that  job  take? 
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A.  I  believe  I  was  on  that  job — well,  it  is  a 
matter  of  record,  my  time  spent  on  the  job.  I  would 
say  that  I  was  on  the  job  over  a  month. 

Q.  Yes.  During  that  time  did  you  devote — ^how 
much  of  your  time  during  the  course  of  that  ? 

A.     100  percent  of  my  time. 

Q.  And  how  about  that  Shepherd  and  Green 
job  in  which  you  ordered  material,  how  long  did 
that  take? 

A.  Oh,  it  was  a  short  job,  it  was  not  over  a 
week's  duration. 

Q.    And  how  about  Pollock  Shipyard? 

A.     That  was  a  three-day  operation. 

Q.  And  about  California  plumbing?  You  didn't 
do  that? 

A.     I  didn't  participate  in  that.  [76] 

Q.  Now,  you  did  this  railroad  supervision  ?  That 
is  the  first  item  you  mentioned? 

A.     That  is  correct. 

Q.     How  long  a  time  did  that  take? 

A.    (That  took  sixty  days. 

Q.  And  how  much  of  your  time  during  that 
period  ? 

A.     100  percent  of  my  time  during  that  period. 

Q.  All  right.  After  the  Teichert  Housing  Job 
which  you  listed,  do  you  have  any  others  in  the 
year  1943? 

A.  Well,  you  have  already  taken — ^we  had  a  job 
at  San  Pablo. 

Q.     What  was  that? 

A.     T\niich  was  a  sanitary  sewer  project. 
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Q.     For  what? 

A.     For  the  San  Pablo  Sanitary  District. 

Q.  Is  that  part  of  a  division,  of  a  municipality, 
do  you  know,  or  what  ? 

A.  No,  it  is  a  district  set  up  solely  for  sanitary 
purposes. 

Q.     And  how  long  a  time  did  that  job  cover? 

A.  Well,  it  is  a  matter  of  record  how  long  these 
jobs  took. 

Q.     Well,  I  am  asking  you  for  your  best  estimate. 

A.     I  can't  recall  exactly. 

Q.    Your   best   recollection?    [77] 

A.     Well,  90  days. 

Q.  What  was  your  function  on  the  job?  Super- 
vision ?  A.     Correct. 

Q.  And  did  that  take  100  percent  of  your  time 
at  the  time?  A.     That  is  right. 

Q.  Were  there  any  other  jobs  in  1943  that  you 
worked  on? 

A.  Yes,  at  the  time  we  were  installing  the  San 
Pablo  Sanitary  District  underground  job  we  also 
installed  a  railroad  spur  for  Moore  and  Roberts, 
at  Richmond,  and  I  stated  that  I  spent  100  percent 
of  my  time  on  the  Sanitary  District,  but  now  this 
refreshes  my  memory  that  I  did 

Q.     (Interposing.)     Both  of  those  jobs? 

A.  Both  of  those  jobs  at  the  time,  they  were  in 
the  same  locality. 

Q.     That  was  supervision  also? 

A.     That  is  right. 

Q.     Now,  how  many  other  jobs  were  there?  Just 
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give  me  the  number  of  other  jobs  that  you  haven't 

mentioned,  in  1943. 

A.     That  I  had  direct  supervision  over? 

Q.     That  you  worked  on. 

A.  That  is  right.  There  were  a  total  of  seven 
jobs. 

Q.     Seven  more  jobs? 

A.     No;  there  was  a  total  of  seven  jobs. 

Q.  Oh,  a  total  of  seven.  You  have  mentioned 
some  of  [78]  them,  and  there  are  several  more? 

A.     That  is  right. 

Q.  In  other  words,  you  were  doing  the  same 
work.  Approximately  that  work  was  the  same  as 
you  did  in  1942,  I  take  it  ?  A.     That  is  right. 

Q.     By  that  I  don't  mean  the  same  jobs. 

A.     That  is  right. 

Q.     But  I  mean  the  same  general  type  of  work. 

A.     That  is  correct. 

Q.  Now,  in  1942,  prior  to  the  time  that  you  got 
in  on  this  supervisory  work  for  Downer, — ^by  that 
I  mean  the  Downer  job?  A.    Yes. 

Q.  Prior  to  that  time  you  had  been  receiving 
$40  a  week  as  general  manager  of  Eddy  Electric,  is 
that  correct?  A.     That  is  correct. 

Q.    In  the  appliance  department? 

A.     That  is  correct. 

Q.  And  you  devoted  your  entire  time  to  it  at 
that  time,  is  that  correct  ?  A.     That  is  correct. 

Q.  Then  some  time  in  1942  you  undertook  this 
DoA^Tier  work,  and  it  continued  on  into  1943  as  you 
have  just  described?  A.    Yes. 
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Q.     Who  took  over  your  duties  in  Eddy  Electric  ? 

A.  We  sold  out  the  appliance  business,  we  went 
out  of  the  appliance  business,  and  then  had  just 
maintenance. 

Q.     When*? 

A.  That  is  a  matter  of  record,  too.  I  think  it 
was  in  the  year  of  '42.  Our  appliances  stopped 
coming  in  in  the  year  of  '41,  and  as  they  were  sold 
out  we  stopped  the  appliance  business. 

Q.  I  see.  Why  was  it  that  your  salary  continued 
notwithstanding  that  your  duties  discontinued? 

A.  My  duties  did  not  discontinue,  I  went  from 
that,  as  I  told  you  I  was  directing  the  electricians 
along  with  my  sales  managing  of  the  appliances. 

Q.     I  see. 

A.  And  I  believe  at  that  time  we  were  building 
a  Jap  camp,  and  I  had  direct  supervision  of  some 
65  or  70  electricians. 

Q.     This  was  in  1942? 

A.  Well,  now  you  have  got  me.  It  was  '41  or 
'42,  I  believe  it  was. 

Mr.  Smallpage:    Just  a  moment. 

May  I  interrupt? 

The  Court:     Why? 

Mr.  Smallpage:     To  fix  the  date. 

Mr.  Marcussen:  Very  well,  I  will  stipulate  to 
that,  your  Honor. 

What  was  the  date,  counsel?  [80] 

Mr.  Smallpage :  The  Japanese  camp  was  created 
after  the  war  was  declared. 
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A.  We  carried  on — for  the  year  of  1944  we  were 
discontinuing,  trying  to  bring  to  a  close  the  R. 
Goold  and  Son  and  A.  E.  Downer  operation,  and 
we  drifted  that  to  a  close  during  the  year  of  1944, 
and  in  1945  the  operation  was  solely  R.  Goold  and 
Son,  and  we  continued  in  the  underground  and  rail- 
road business,  and  I  handled  all  bidding  and  super- 
vision of  the  work  on  jobs  that  we  did  in  that  year. 

Q.  Now,  during  the  year  1942  and  1943  and  1944, 
you  have  described  your  duties  as  being  that  of 
supervision  of  these  various  jobs  in  this  type  of 
work.  In  connection  with  what  contract,  or  shall 
I  say  what  joint  venture,  was  that  work  performed? 

A.     R.  Goold  and  A.  E.  Downer. 

Q.    And  A.  E.  Downer. 

A.  And,  as  I  said  before,  we  were  still  in  the 
electrical  maintenance  and  repair  business,  and  I 
handled  that. 

Q.  Yes.  Now,  was  there  any  work  in  any  of 
those  years  [83]  that  you  performed — I  hand  you 
Exhibit  1-A  in  this  proceeding  and  call  your  atten- 
tion to  the  fact  that  that  is  what  has  been  intro- 
duced as  the  Bill  of  Sale  here,  and  I  call  your 
attention  to  Item  B  appearing  on  that,  and  ask  you 
whether  the  Downer  operation  is  that  particular 
operation  that  you  refer  to? 

A.  What  particular  operation  are  you  referring 
to? 

Q.    Well,  you  stated  that  you  performed  certain 
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services  of  supervision  on  certain  construction  and 

underground  work  for  Downer? 

A.     For  R.  Goold  and  A.  E.  Downer. 

Q.     Yes.   Now,  is  that  the  particular  job? 

A.  That  is  not  a  particular  job,  that  is  an  ac- 
count or — well,  how  shall  I  stated  that? — the  net 
worth  of  the  R.  Goold  and  A.  E.  Downer  venture  at 
the  time  I  purchased  a  half  interest  in  the  business. 

Q.  I  see.  Well,  that  is  the  same  Downer  opera- 
tion, then,  for  which  you  performed  certain  services 
in  the  years  to  which  you  have  just  testified,  is  that 
correct?  A.     That  is  correct. 

Q.  Now,  during  any  of  these  years,  did  you 
perform  any  services  in  connection  with  the  joint 
venture,  the  R.  Goold  and  F.  R.  Zinck  joint  venture 
listed  in  this  Exhibit  as  Item  C? 

A.     In  1942? 

Q.     Any  of  these  years? 

A.     Any  of  these  years?  [84] 

Q.    Yes.  A.    Yes,  I  did. 

Q.    What  years? 

A.  Well,  there  is  a  question  now  as  to  what  year 
the  Jap  camp  work  was  performed,  that  was  an 
F.  R.  Zinck  operation,  and  I  worked  on  that,  and 
I  worked  on  the  storm  sewer  disposal  system  of 
F.  R.  Zinck,  the  contract  was  handled  in  F.  R. 
Zinck 's  name  at  the  Stockton  Ordnance  Depot. 

Q.     Yes.   What  year  was  that? 

A.    Well,  those  jobs  are  a  matter  of  record. 

Q.    You  don't  recall  what  year? 
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A.     I  don't  recall  what  year. 

Q.    What  were  your  duties  on  that  ? 

A.  In  the  Jap  camp,  as  I  told  you,  I  had  direct 
supervision  of  all  the  electricians,  and  I  also  aided 
in  acquiring  materials  and  men  for  that  particular 
job. 

Q.  Well,  now,  did  Eddy  Electric  Company  have 
a  subcontract  from  this  joint  venturer  for  the  in- 
stallation of  an  electrical  system? 

A.    That  is  correct. 

Q.    And  that  is  the  work  you  did,  is  it? 

A.  No.  I  told  you  I  also  aided  in  getting  ma- 
terial for  the  F.  R.  Zinck  Prime  contract  in  the 
form  of  materials  and  men. 

Q.    Which  one?  [85]  A.     The  Jap  camp. 

Q.     The  Jap  camp  ?  A.     That  is  right. 

Q.  Did  you  get  any  materials  for  the  drainage 
job?  A.    Yes. 

Q.     Now,  how  much  time  did  you  spend  on  that  ? 

A.     I  can't  state. 

Q.     Do  you  have  any  recollection  at  all? 

A.  Well,  we  were  pretty  busy  during  this  period, 
and  it  is  pretty  hard  to  tell  you  just  how  much 
time  I  allocated  to  each  one  of  these  ventures. 

Q.     Yes.  Well,  was  it  a  week,  or  was  it  a  month  ? 

A.  Well,  it  was  more  than  a  week,  I  mean  in  a 
period  of  time,  why,  I  would  say  I  spent  probably 
five  percent  of  my  time. 

Q.     Over  what  period  of  time  ? 
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A.  Well,  for  the  jobs  mentioned,  on  those  jobs, 
whatever  the  period  of  those  jobs  was. 

Q.     Which  jobs? 

A.  The  Jap  camp  and  the  storm  drainage  sys- 
tem. 

Q.  I  see.  Now  I  refer  you  to  Item  D  on  this 
Bill  of  Sale  which  is  referred  to  as  the  Linner  Joint 
Venture,  and  ask  you  if  you  performed  any  services 
in  connection  with  that? 

A.  There  were  no  services  performed  by  either 
R.  Goold  or  myself.  [86] 

Q.  Yes.  And  I  will  ask  you  whether  or  not  you 
performed  any  services  in  connection  with  Items  E 
and  F  which  I  understand  is  the  C.  L.  Wold  ven- 
ture? 

A.  Only  to  the  extent  that  we  did  have  a  sub- 
contract on  the  sanitary  system  in  that  operation, 
and  I  had  no  direct  supervision.  It  was  merely  a 
matter  of  aiding  and  abetting  in  getting  men  and 
material  for  the  job. 

Q.  I  see.  And  you  said  who  had  the  subcontract 
on  that?  A.     R.  Goold  and  A.  E.  Downer. 

Q.  In  other  words,  that  is  this  first  joint  venture 
had  a  subcontract  from  this  other  joint  venture? 

A.     That  is  correct. 

Q.     Now,  in  1946  what  were  your  duties? 

A.  We  continued  in  the  same  line  of  business, 
R.  Goold  and  Son,  as  a  partnership,  continued  in 
the  underground  and  railroad  business  and  electri- 
cal work  with  the  joint  ventures  of  C.  E.  Kennedy 
as  contractor. 
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Q.     In  1947?  A.     Continued. 

Q.  Now,  during  the  year  1943,  what  men  did  you 
have  working  under  you? 

Mr.  Smallpage:  To  which  we  except,  and  ask 
counsel  to  specify  whether  he  means  the  number  of 
men,  or  an  enumeration  of  the  payrolls? 

The  Court:  You  mean  the  names  of  the  men,  or 
how  [87]  many,  or 

Mr.  Marcussen:  (Interposing.)  All  right.  I 
will  strike  the  question  and  start  over  again. 

Q.  (By  Mr.  Marcussen):  How  many  men  did 
you  have  working  under  you  during  the  year  1943? 

A.  It  varied  from  as  low  as  ten  men  up  to  three 
hundred  men. 

Q.     What  type  of  work  were  they  doing? 

A.  Underground  work,  and  railroad  work,  and 
electrical  work. 

Q.     Laboring  work? 

A.  The  installation  of  railroad  tracks,  and  the 
installation  of  storm  sewers  and  sanitary  sewers 
and  electrical  work. 

Q.  Yes,  but  these  men  that  you  referred  to,  what 
work  were  they  doing?  Actually,  were  they  labor- 
ers? 

A.  Actually,  as  the  union  classified  them,  some 
were  pipe  layers,  some  were  track  laborers,  some 
were  engineers,  and  of  course,  common  laborer. 

Q.  Now,  what  engineers  did  you  have  working 
for  you  ?  A.     Operating  engineers. 

Q.     By  that  you  mean  of  the  A.F.L.  ? 
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A.  Equipment  operating  engineers,  that  is  what 
they  are  called. 

Q.    Yes,  excavators'?  [88] 

A.  Excavators  and  shovel  operators,  motor  pa- 
trol operators,  anything  in  the  heavy  equipment  line 
were  operated  by  operating  engineers. 

Q.  You  don't  refer  to  civil  or  mechanical  en- 
gineers, do  you*?  A.     No. 

Q.  By  the  way,  did  you  finish  your  work  at  the 
College  of  the  Pacific  and  take  a  degree  there? 

A.     I  received  a  Bachelor  of  Arts  Degree. 

Q.     Bachelor  of  Arts  Degree? 

A.     That  is  right. 

Q.  Now,  did  Mr,  Downer  work  for  you  during 
the  year  1943,  or  under  your  supervision? 

A.     We  were  joint  venturers. 

Q.     Did  he  work  under  you? 

A.  '  We  worked  together. 

Q.  Didn't  you  testify  on  direct  yesterday  that 
Mr.  Downer  and  another  individual,  who  received 
substantial  salaries,  worked  under  your  super- 
vision ? 

Mr.  Smallpage:  To  which  we  object  on  the 
ground  there  are  two  Downers. 

Kindly  specify  which  one  you  mean,  counsel. 

Mr.  Marcussen:  The  witness  is  here  testifying. 
I  don't  have  that  information. 

The  Court :     Go  ahead.  Objection  overruled.  [89] 

A.  Mr.  L.  Downer  was  directly  a  joint  venturer 
on  an  equal  basis. 
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Q.  (By  Mr.  Marcussen)  :  Equal  basis  with 
whom? 

A.  With  R.  Goold  and  Son  in  the  joint  venture 
of  R.  Goold  and  Son,  and  A.  E.  Downer. 

Q.  Well,  was  it  your  understanding  that  A.  E. 
Downer — you  said  that  it  was  L.  Downer,  is  that 
correct?  A.     That  is  correct. 

Q.  Did  he  have  the  major  interest,  and  was  he 
in  control  of  A.  E.  Downer  % 

A.     He  was  a  joint  venturer  with  R.  Goold. 

Q.     Who  was  A.  E.  Downer? 

A.  A.  E.  Downer  was  working  for  John  Pistano 
when  R.  Goold  met  him,  and  then  they  worked  to- 
gether as  joint  venturers  in  the  underground  busi- 
ness. 

Q.     Well,  who  was  he  to  L.  Downer  ? 

A.  L.  Downer  and  A.  E.  Downer  are  one  and  the 
same  person. 

Q.     That  is  what  I  am  getting  at. 

Now,  I  think  you  stated  that  R.  Goold  and  Son 
were  in  a  joint  venture  with  A.  E.  Downer.  Wasn't 
it  the  joint  venture  as  is  shown  here  by  Exhibit 
4-D  ?  Wasn't  it  between  Downer  and  R.  Goold,  your 
father? 

A.  Previous  to  1943,  yes,  but  after  1943  the  R. 
Goold  [90]  and  A.  E.  Downer  operation  was,  in  fact, 
R.  Goold  and  Son,  and  A.  E.  Downer. 

Q.  Simply  by  reason  of  the  fact  that  you  came 
into  the  business  with  your  father? 

A.     Correct. 
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Q.  Now,  who  was  the  other  man  that  you  testi- 
fied to  yesterday  that  was  under  your  supervision, 
receiving  a  salary  of  $7500*?  No,  that  was  Mr. 
Downer,  wasn't  if? 

Was  that  Mr.  Downer? 

A.  Mr.  Downer  received  that  amount  of  money 
as  a  drawing  account  in  the  joint  venture  of  R. 
Goold  and  A.  E.  Downer. 

Q.  In  other  words,  that  wasn't  his  salary  at  all 
so  far  as  you  knew,  was  it?  A.     No. 

Q.  That  was  his  drawing  account  in  the  joint 
venture?  A.     That  is  correct. 

Q.  Now,  you  said  that  C.  E.  Kennedy  received 
$12,000?  A.     That  is  correct. 

Q.     And  was  that  his  drawing  account? 

A.     That  is  correct.   No,  no ;  that  was  his  salary. 

Q.     That  was  his  salary? 

A.     That  was  his  salary. 

Q.     And  from  whom  did  he  receive  that  salary? 

A.  From  the  joint  venture  of  Wold,  Midbust  and 
Anderson  and  Ringrose  and  C.  E.  Kennedy.  [91] 

Q.  And  did  you  testify  that  he  was  working 
under  your  supervision? 

A.  I  do  not  believe  that  I  testified  that  he  was 
working  under  my  supervision.  If  I  did,  I  was 
incorrect  in  the  statement. 

Q.  Yes.  This  railroad  work  that  you  referred  to, 
who  drew  the  plans  for  that? 

A.     The  United  States  Engineers. 

Q.     And  who  set  out  the  stakes? 
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A.     The  United  States  Engineers. 

Q.  On  all  of  these  jobs  that  you  worked  for  for 
Downer,  did  the  United  States  Engineers  partici- 
pate and  oversee  the  jobs'? 

A.  I  was  not  working  for  Downer  in  the  year 
of  1943.  I  was  working  as  a  joint  venturer  with 
Downer  in  the  year  of  1943. 

Q.  I  am  talking  about  all  these  Downer  jobs. 
These  were  Downer  jobs  that  you  did  the  super- 
vision on,  were  they  not? 

A.     They  were  R.  Goold  and  A.  E.  Downer. 

Q.  I  understand  that.  I  just  wanted  to  be  sure 
we  understood  each  other. 

When  I  refer  to  the  Downer  jobs,  I  mean  the 
work  that  you  and  your  father  and  Downer  were 
doing  pursuant  to  a  joint  venture  or  partnership 
agreement,  that  R.  Goold  had  in  [92]  the  beginning, 
and  later  R.  Goold  and  Son  had  with  Mr.  Downer. 
Now,  when  I  refer  to  the  Downer  work,  that  is  what 
I  am  referring  to.  A.     I  see. 

Q.  Now,  all  of  your  work,  I  think  most  of  your 
work,  I  think  you  testified,  was  performed  on  the 
Downer  contracts  and  under  the  Downer  job,  is  that 
correct  *?  A.     Most  of  it. 

Q.  Yes.  Now,  on  those  jobs  were  there  United 
States  Engineers  present  supervising  the  laying  out 
of  the  stakes  and  surveying  f  A.     Correct. 

Q.     And  all  that  sort  of  thing? 

A.     That  is  correct. 
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Q.     And  didn't  they  direct  you  in  the  operation? 

A.    Absolutely  not. 

Q.  Well,  you  just  simply  followed  out  the  stakes 
and  the  technical  matters  that  they  had  laid  out,  is 
that  correct? 

A.  We  had  a  set  of  plans,  and  the  Engineers  laid 
out  the  stakes,  and  then,  our  plans,  we  installed  the 
railroad  trackage  and  the  underground  work. 

Q.  Now,  what  plans  are  these?  Your  plans  you 
referred  to? 

A.  The  plans  upon  which  we  figure  in  the  jobs 
which  were  put  out  by  the  United  States  Engineers. 

Q.    Yes.   You  didn't  draft  these  plans,  did  you? 

A.     Absolutely  not. 

Q.    And  the  United  States  Engineers  did? 

A.     That  is  correct;  that  is  correct. 

Q.  Then  your  job  in  this  thing  was  supervising 
the  men  in  the  actual  performance  of  the  physical 
work,  isn't  that  correct? 

A.     Correct;  that  is  correct. 

Q.    And  wasn't  Mr.  Downer  on  those  jobs  too? 

A.     Mr.  Downer  was  never  on  a  railroad  job. 

Q.     I  see.   He  was,  however,  on  the  underground 

fWork? 

1 

j     A.     He  was  on  the  underground  work.   He  broke 
I  me  into  the  underground  work  in  '42. 
I     Q.     Yes.    You  worked  under  his  tutelage  then 
,|  during  the  year  '42?  A.     To  start. 

Q.     Now,  what  about  the  year  '43? 

A.     '43  I  handled  the  jobs  myself. 
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Q.     Was  lie  there  at  all? 

A.    At  times.   Other  times  he  was  not  present. 

Q.  Now,  what  was  your  total  income  in  the  year 
1942? 

A.  It  is  a  matter  of  record  on  the  income  tax 
report.    You  have  my  reports  here,  I  believe. 

Mr.  Marcussen:     I  don't  think  we  do. 

Counsel,  do  you  have  them?  [94] 

Mr.  Scott:     The  year  '43? 

Mr.  Marcussen :     1942  Income  Tax  Return. 

Mr.  Scott:     I  have  a  file  copy. 

Mr.  Marcussen :     Yes.  May  I  see  that  ? 

Mr.  Scott:  No,  I  am  afraid  I  spoke  without — 
let  me  see  (Examining  documents).  No,  I  don't 
have  it.    I  am  sorry. 

Q.  (By  Mr.  Marcussen)  :  Do  you  have  any  idea 
at  all  what  you  earned,  total  earnings  were  in  1942  ? 

A.    No,  I  don't  recall. 

Q.  Now,  in  1942  did  you  have  any  income  other 
than  from  Eddy  Electric  Company  and  your  income 
from  the  Downer  operation  ?  A.     1942  ? 

Q.    Yes.  A.     None  that  I  recall. 

Q.  Yes.  And  in  1942  what  was  the  extent  of 
your  property  holdings  entirely  apart  from — well, 
as  of  December  31,  1942,  what  was  your  net  worth? 

A.  I  don't  believe  I  prepared  a  statement  for 
the  year  of  1942. 

Q.     I  beg  your  pardon? 

A.     Financial  statement  for  the  year  of  1942. 

Q.     What  property  did  you  own? 

A.     My  home 
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Mr.  Smallpage:  (Interposing.)  To  which  we 
except.  [95] 

The  Court:     Objection  overruled. 

What  did  you  own? 

The  Witness:     A  home. 

Q.     (By  Mr.  Marcussen)  :     A  home? 

A.    Yes,  sir. 

Q.  Did  you  own  it  fully  without  a  mortgage  on 
it? 

A.  '42?  That  I  would  have  to  recall.  I  would 
have  to  refer  to  my  books  to  see  whether  it  was 
paid  for  at  that  time. 

Q.     When  did  you  buy  your  home? 

A.     1940,  I  believe. 

Q.     What  was  the  contract  price? 

A.     Near  $7,000. 

Q.  And  can  you  recall  now,  was  it  under  a 
mortgage  ?  A.     Yes,  it  was. 

Q.  How  much  of  a  down  payment  did  you  make 
in  1940? 

A.     Four  or  five  thousand  dollars  at  the  time. 

Q.  You  don't  recall  when  the  mortgage  was  paid 
off,  or  the  balance?  A.     No,  I  don't. 

Q.  What  other  property  did  you  have  at  the  end 
of  1942?  A.     An  automobile. 

Q.     Did  you  own  that  completely? 

A.    Yes. 

Q.    What  kind  of  an  automobile?  [96] 

A.     1940  Chevrolet  Sedan. 

Q.     What  else  did  you  own? 
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A.     Home  furnishings. 

Q.     Is  that  all? 

A.     Some  stock  in  the  Union  Oil  Company. 

Q.     How  much? 

A.  It  didn  't  amount  to  much.  I  think  four  shares 
in  the  Union  Oil  Company. 

Q.  Did  you  get  that  as  a  result  of  an  employee 
participation  plan?  A.     Correct. 

Q.  Is  that  all  the  property  you  owned  at  the 
end  of  1942,  so  far  as  you  can  recall  ? 

A.     So  far  as  I  can  recall. 

Q.  During  the  year  1942  do  you  recall  whether 
or  not  you  sustained  any  losses  of  any  kind  that 
you  might  have  reported  on  your  income  tax  return  ? 

A.  Well,  I  believe  there  w^as  a  theft  of  a  radio 
and  some  clothes  from  our  home  at  the  time  we  were 
moving  in. 

Q.  Did  you  claim  that  on  your  income  tax 
return?  A.     I  don't  recall. 

Q.    What  was  the  total  loss? 

The  Court :     How  is  that  material  ? 

Mr.  Smallpage:     It  is  immaterial. 

Mr.  Marcussen :  I  am  attempting  to  ascertain,  if 
your  [97]  Honor  please,  we  do  have  information 
in  the  record,  and  we  are  prepared  to  introduce  the 
return  for  1943,  which  contains  a  computation  on 
1942,  and  it  shows  here,  for  example,  I  think  a 
total,  the  total  tax  paid  in  1942  of  some  $47.00.  I 
am  just  putting  into  the  record 

The   Court    (Interposing) :     Well,   you   are   just 
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interested  in  the  earnings  and  net  worth  of  this 

witness,  aren't  you? 

Mr.  Marcussen:  Yes.  I  merely  want  to  estab- 
lish what  was  his  total  income  in  1942.  He  says  he 
has  no  recollection. 

The  Court:  Well,  you  have  the  return,  haven't 
you? 

Mr.  Marcussen:  I  have  the  return  of  1943,  and 
on  it  a  computation  of  the  tax,  that  he  showed  a 
tax  of  $47.00  that  he  paid  for  1942,  and  this  infor- 
mation just  lays  the  foundation  to  show  what  the 
fact  was  for  '42. 

The  Court:  Well,  I  think  that  we  don't  have  to 
go  thoroughly  into  it.  I  think  even  that  would  be 
enough  for  your  purposes. 

Mr.  Marcussen:  Very  well,  your  Honor.  I  will 
discontinue  that  line  of  questioning. 

Q.  (By  Mr.  Marcussen) :  Now  I  hand  you  this 
document  and  ask  you  to  state  what  that  is. 

Mr.  Smallpage :     May  I  see  it,  counsel,  please  % 

Mr,  Marcussen :     His  1943  income  tax  return. 

Mr.  Smallpage:     I  haven't  seen  it.  [98] 

A.     That  is  my  1943  income  tax  return. 

Q.  (By  Mr.  Marcussen) :  Is  that  your  signa- 
ture here  at  the  foot  of  the  first  page  % 

A.    Yes. 

Mr.  Marcussen :  I  offer  that  in  evidence,  if  your 
Honor  please. 

The  Court :     Accepted  in  evidence. 

Mr.  Marcussen:     As  Respondent's 
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The  Clerk:     Exhibit  X. 

(The  1943  Income  Tax  Return  referred  to 
was  marked  and  received  in  evidence  as  Re- 
spondent's Exhibit  No.  X.) 

Mr.  Marcussen:  And  I  ask  for  leave  to  submit 
a  copy. 

The  Court :     Leave  granted. 

Mr.  Smallpage :     Will  you  furnish  us  a  copy  ? 

Mr.  Marcussen:     Don't  you  have  a  copy'?'? 

Mr.  Smallpage :     No,  we  have  none. 

Mr.  Marcussen:     You  don't  have  a  copy  here'? 

Mr.  Smallpage:     I  haven't  got  a  copy. 

Q.  (By  Mr.  Marcussen)  :  Do  you  have  a  copy 
of  that  return,  Mr.  Goold,  the  year  1934  income  tax 
return  *? 

A.  I  presume  that  our  accountant  has  it  in  his 
hands.  I  wouldn't  know.  Our  papers  have  been  dis- 
turbed so  I  don't  [99]  know  whether  they  are  in 
our  office,  or  the  Internal  Revenue  Department's 
office,  or  the  Attorney's  office. 

Mr.  Marcussen:     Very  well. 

Now,  counsel,  if  you  tell  me  after  the  trial  of  this 
case  that  you  don't  have  a  copy  of  this  return,  I 
think  you  should  make  arrangements  now  to  with- 
draw it  and  have  a  copy  made.  I  would  like  to  have 
a  copy  made  for  you,  but  we  don't  have  facilities 
for  providing  copies  beforehand.  I  regret  it  very 
much.  I  will  certainly  stipulate  that  you  may  with- 
draw it.  I  will  provide  you  with  the  copy  so  that 
you  can  have  one  made  from  that. 

1 
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Mr.  Smallpage:     Very  well. 

Q.  (By  Mr.  Marcussen)  :  Now  I  want  to  take 
you  back,  Mr.  Goold,  to  conversations  that  you  had 
with  your  father  in  1942  about  your  coming  into 
the  business. 

Now  will  you  please  state  to  the  Court  the  approxi- 
mate time  when  those  conversations  first  took  place  ? 

A.  In  1940  my  father  bought  out  his  partner,  I 
believe  I  stated  that  yesterday.  At  that  time  he  gave 
me  the  opportunity  to  come  into  business  with  him. 

Q.     What  did  he  say  to  you  ? 

A.  He  gave  me  the  opportunity  to  purchase  a 
half  interest  in  the  business  if  I  could  prove  that  I 
was  w^orth  the  money,  worth  the — that  I  had  the 
value  to  him  as  a  partner,  [100] 

Q.  You  were  working  at  the  time  with  Union  Oil 
Company?  A.     That  is  correct. 

Q.     And  on  your  oath  I  want  you  to  recollect 

whether  or  not  he  told  you  that  he  would  let  you 

purchase  an  interest  in  it,  or  whether  or  not  he 

i  would  eventually  give  you  an  interest  in  that  busi- 

j  ness,  on  your  oath  to  this  Court  % 

A.  Never  at  any  time  did  he  say  he  would  give 
me  an  interest  in  the  business. 

Q.    Never  at  any  time  ? 

A,    Not  to  the  best  of  my  recollection. 

Q.  And  at  that  time  in  1940  did  you  discuss  with 
him  on  what  basis  he  proposed  that  you  might  pur- 
chase an  interest  % 

A.     I  didn't.    It  didn't  enter  my  mind.    I  was 
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glad  for  the  opportunity  to  show  whether  I  could 
be  of  enough  value  to  him  to  become  a  part  owner 
in  the  business. 

Q.  Yes.  Now,  that  was  upon  the  occasion  of  your 
entry  into  the  business  as  an  employee  in  1940  ? 

A.     That  is  correct. 

Q.  Now,  when  was  your  next  conversation  with 
your  father  about  purchasing  an  interest? 

A.  Well,  it  was  the  year  1942  we  discussed  it. 
Well,  when  he  took  sick  is  when  we  actually  began 
to  discuss  this. 

Q.     Can  you  place  that  ?  A.     No,  I  can't. 

Q.    As  to  month?  [101]  A.     I  can't. 

Q.     You  don't  know  the  month? 

A.     No,  I  don't. 

Q.  You  don't  know  whether  it  would  be  in  the 
first  half  or  the  last  half  of  1942? 

A.  No,  I  don't,  but  I  imagine  that  we  could  pro- 
duce hospital  bills  and  show  was  the  exact  dates 
were. 

Q.  Well,  I  am  not  interested  in  exact  dates,  but 
you  don't  know  whether  it  was  January  or  Decem- 
ber, do  you? 

A.  No,  I  don't.  That  was  six  years  ago,  and  it 
is  pretty  hard  to  remember  things  for  six  years. 

Q.  How  many  conversations  did  you  have  in 
1942,  if  you  remember  ? 

A.     Oh,  I  don't  know. 

Q.     Did  you  have  several  ?  A.     Yes. 

Q.  And  on  the  first  of  those  conversations,  what 
did  your  father  say  to  you  ? 
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A.     I  don't  remember. 

Q.     What  did  you  say  to  him  ? 

A.     I  don't  remember. 

Q.  Well,  in  the  next  conversation  that  you  had 
with  him,  what  did  your  father  say  to  you,  and 
what  did  you  say  to  him? 

A.     You  want  exact  words,  or  generalities'? 

Q.     No,  if  you  know  the  exact  words'?  [102] 

A.     I  don't  know  the  exact  words. 

Q.     What  was  the  substance  *? 

A.  The  substance  of  the  conversation  was  that 
it  was  time — he  said  that  I  had  proved  my  worth  in 
the  business,  and  that  he  was  discussing  it  with  the 
attorney  and  our  accountants  to  see  by  what  method 
this  business  could  be  purchased. 

Q.  Now,  who  was  the  attorney  and  who  was  the 
accountant  f 

A.    Mr.  Smallpage  and  Mr.  Scott. 

Q.  Anir  did  he  tell  you  what  Mr.  Smallpage  and 
Mr.  Scott  had  told  him  at  all  about  how  that  might 
be  done*? 

A.  No,  I  don't  believe  we  discussed  that.  The 
next  thing  I  knew  I  was  working,  busy,  busy  with 
the  business,  and  he  had  the  papers,  and  he  said, 
"Here  is  the  setup,  they  have  got  the  papers.  If  you 
jlike  the  looks  of  it,  fine,"  if  the  note  was  all  right, 
jwhy,  it  was  all  right  for  me  to  sign. 

Q.  Now,  you  don't  recall  when  that  was'?  Well, 
'when  you  signed,  that  was  on  January  3,  1943,  is 
that  correct  •? 
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A.  I  believe  that  is  correct.  That  is  evidenced 
on  the  face  of  the  note,  I  believe. 

Q.  And  what  did  you  say  to  your  father  at  the 
time?  A.    Well 

Q.  Are  you  referring  to  some  notes  now  that 
you  have? 

A.  No,  I  haven't.  I  am  just  making  some  notes 
as  you  talk.  Is  that  all  right  % 

Q.     That  is  quite  all  right.  [103] 

A.  At  the  time  he  told  me  that  he  couldn't  give 
me  a  half  interest  in  the  business  because  it  would 
be  unfair  to  my  sister. 

Q.     Yes. 

A.     And  that  is  why  the  promissory  note  was  exe- 
cuted, and  it  was  to  be  taken  from  my  estate  in  the  I 
event  of  his  death,  in  the  event  of  his  death  I  would  j 
have  to  pay  back,  I  would  have  to  pay  back  all  the 
gift  portion  of  that  that  had  been  assigned  on  the 
back  of  the  note. 

Q.     He  said  what? 

A.  He  said  that  any  time — it  would  not  be  fair 
to  my  sister,  he  put  this  down  advisedly,  it  would 
not  be  fair  to  my  sister  for  him  to  give  me  a  portion 
of  the  business,  that  I  must  purchase  it. 

Q.  And  did  you  go  over  with  him  the  figures  on 
the  Bill  of  Sale  here? 

A.  I  didn't  pay  much  attention  to  them,  to  be 
honest  with  you. 

Q.     You  didn't  pay  any  attention  to  these? 

A.     I  looked  at  them,  but  after  all,  he  had  been 
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in  business  a  good  many  years,  and  it  was  a  sound 
business  deal.   I  took  his  advice  when  he  said  it  was 
all  right. 

Q.     You  signed  upon  his  suggestion "? 

A.  No,  I  read  the  thing  through  and  saw,  as  far 
as  I  could  see  it  was  fair  to  me.  [104]  , 

Q.  I  thought  you  said  you  didn't  give  it  any 
consideration  ? 

A.  Well  I  didn't  give  it  any  consideration.  After 
all,  if  a  man  had  been  in  business  for  thirty  years, 
and  I  had  been  under  his  tutelage  for  some  two  and 
a  half  years,  then — for  two  years,  I  took  his  advice 
that  it  was  a  good,  sound  business  deal. 

Q.  You  didn't  have  any  conversation  with  him 
at  all  as  to  the  valuations  ? 

A.  Well,  he  said  these  were  taken  out  of  the 
books,  these  were  the  figures  out  of  the  books  as  far 
as  he  could  ascertain,  and  he  did  mention  that  on 
the  Marysville  job  there  was  an  anticipated  profit. 

Q.  Yes.  And  I  think  you  said  something  yester- 
day, that  you  had  a  conversation  with  him  at  the 
time,  that  an  adjustment  would  be  made  in  the 
event  that  there  were  any  losses  on  that"? 

A.     That  is  right. 

Q.  And  what  did  he  say  about  the  prospect  that 
there  would  be  any  losses  *? 

A.  He  didn't  think  there  would  be  any  losses 
on  that  job. 

Q.    He  didn't  think  there  would  be  any? 

A.    No. 
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Q.  Is  that  all  you  can  recall  of  your  conversation 
with  your  father  at  the  time? 

A.  Well,  yes,  I  believe  that  is  all  I  can  recall  at 
the  [105]  present  time. 

Q.  He  didn't  say  anything,  did  he,  about  any 
other  adjustments  that  might  be  made  on  that  fig- 
ure? 

A.     No,  not  that  I  know  of. 

Q.  Yes.  Now,  you  stated  that  at  that  time,  on 
January  2,  1943,  that  he  said  that  it  would  be  neces- 
sary for  you  to  make  up  any  gifts  that  he  would 
make  on  his  business  to  your  sister,  is  that  correct  % 

A.     No,  no,  that  is  not  correct. 

Q.  Well,  what  did  you  say  about  that  conversa- 
tion on  January  2? 

A.  In  that  conversation  he  was  trying  to  tie  in — 
he  told  me  that  he  couldn't  give  me  an  interest  in 
the  business,  he  would  have  to  sell  it  to  me,  and 
that  it  would  not  be  fair  to  my  sister  if  he  was  to 
give  it  to  me,  and  so  he  made  me  sign  the  promissory 
note  for  the  interest  in  the  business. 

Q.  And  did  he  have  any  conversations  with  you 
thereafter  about  any  gifts  that  he  would  be  making 
to  you  ? 

A.     Only  after  he  had  made  the  gift. 

Q.     Only  after  he  had  made  the  gift  % 

A.  That  is  right,  and  he  told  me  at  that  time 
that  those  gifts  that  he  made,  in  the  event  of  his 
death  his  will  is  set  up  as  such  that  any  gifts  that 
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he  had  made  on  this  note  would  be  adjusted,  so  that 
my  sister  and  I  would  share  and  share  alike.  [106] 
Q.  When  was  this  that  your  father  first  had  a 
conversation  with  Mr.  Scott  and  Mr.  Smallpage 
about  this  matter? 

Mr.  Smallpage:     To  which  we  object  upon  the 
ground  it  calls  for  a  conclusion  of  the  witness,  and 
a  matter  not  within  his  direct  knowledge. 
The  Court:     Objection  overruled. 
The  Witness:     State  the  question  again,  please. 
(The  pending  question  was  read  by  the  Re- 
porter, as  follows : 

"Question:  When  was  this  that  your  father 
first  had  a  conversation  with  Mr.  Scott  and  Mr. 
Smallpage  about  this  matter?") 

A.     Well,  I  don't  know. 

Q.  (By  Mr.  Marcussen)  :  Was  it  at  or  about 
the  time  of  his  illness? 

A.     I  can't  recall  that. 

Q.  Well,  didn't  you  state  a  moment  ago  that  you 
first  had  serious  conversations  with  your  father 
about  actual  proposals  for  a  transfer  of  a  half  inter- 
est to  you  after  he  became  ill  ? 

A.     That  is  correct. 

Q.  And  did  he  say  he  would  talk  to  Mr.  Scott 
and  Mr.  Smallpage? 

A.     He  didn't  say  anything  about  talking  to  them. 

Q.    What  did  you  say  a  moment  ago  when  you 


124  E.  R.  Goold  vs. 

(Testimony  of  Everett  R.  Goold.) 

mentioned  that  [107]  conversation  he  had  with  Mr. 

Scott  and  Mr.  Smallpage? 

A.  When  he  presented  the  bill  to  me  he  said 
that  Mr.  Scott  and  Mr.  Smallpage  had  drawn  up 
this  bill  of  sale. 

Q.  Now,  then,  when  you  examined  this,  didn't 
you  think  that  that  was  a  rather  harsh  terms  for 
you  to  undertake,  to  take  a  half  interest  in  this 
business?  A.     No,  I  didn't. 

Q.     You  didn't  think  it  was?  A.     No. 

Q.     You  thought  it  was  perfectly  fair? 

A.  That  is  right.  After  all,  the  accountants  and 
the  attorneys  had  drawn  it  up,  and  I  thought  that 
it  was  a  fair  proposition. 

Q.  As  a  matter  of  fact,  it  is  very  fair,  isn't  it, 
Mr.  Goold?  A.     I  don't  know. 

Q.  Well,  do  you  know  whether  it  is  fair  or  not? 
Can  you  get  $100,000  any  place  without  paying  in- 
terest for  it  ?  Do  you  know  ?  A.     No. 

Q.  Do  you  know  any  place  besides  your  father 
where  you  could  get  that?  A.     No. 

Q.  You  don't  know  of  any  place  where  anybody 
would  give  you  $100,000  and  permit  you  to  pay  for 
it  at  the  rate  of  25  [108]  per  cent  of  the  profits  you 
would  get  on  that  $100,000?  A.     No. 

Q.  You  don't  know  of  any  place  where  that 
could  be  done,  do  you?  A.     No. 

Q.  Well,  you  must  have  come  to  the  conclusion 
that  it  was  more  than  fair,  didn't  you? 

A.     Why,  certainly! 
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Q.  Now  I  hand  you  Respondent's  Exhibit  X, 
which  is  your  1943  income  tax  return,  and  call  your 
attention  to  the  fact  that  on  line  9  here  there  is  an 
item  of  $30,258.57.  A.     Yes,  sir. 

Q.  Vv^hich  you  appear  to  have  reported  as  your 
one-half  of  the  total  income  which  you  received 
from  this  business,  and  ask  you  whether  you  can 
recall  now  what  the  total  amount  of  the  income  of 
R.  Goold  and  Son  was  for  1943? 

A.  It  should  have  been  in  the  neighborhood  of 
60,000  for  the  total  income. 

Q.     That  is  60,000  for  your  share? 

A.    No. 

Q.  $30,000  shown  on  your  wife's  return,  is 
that  correct? 

A.  Well,  I  don't  know  whether  that  is  correct 
or  not.   Where  is  my  wife's  return? 

Q.     Well,  it  is  a  stipulated  fact.  [109] 

A.     Oh! 

Q.  That  you  took  half  of  the  income  and  re- 
ported half  of  the  income  for  your  wife,  so  that  the 
total  share,  your  total  share  covering  your  wife  and 
yourself  as  you  reported  it,  would  be  some  $60,000. 

A.     I  see. 

Q.     And  you  had  a  half  interest  in  the  business  ? 

A.     Correct. 

Q.  So  that  the  total  profits  would  be  $120,000, 
wouldn't  they?  A.     That  is  correct. 

Q.  So  the  total  profits  that  you  yourself  made 
under  the  community  property  laws,  and  which  were 
subject  to  your  control,  were  $60,000,  wasn't  it? 
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A.    Yes. 

Q.  Now,  what  attempt  did  you  make  to  make  any 
payments  on  that  note  out  of  those  profits "? 

A.     None. 

Q.  You  didn't  do  anything,  and  can  you  offer 
any  explanation  as  to  why  none  was  made? 

A.     Very  definitely. 

Q.     What  was  the  reason? 

A.  Well,  the  income  return  was  made  up  in 
March  of  '44,  and  in  September  of  '43  we  were 
under  renegotiation  for  all  War  contracts,  and 
under  advice  of  counsel,  and  for  that  reason  [110] 
we  made  no  payments  on  the  note. 

Q.     Did  you  talk  that  over  with  counsel? 

A.     Yes,  sir. 

Q.     You,  yourself,  or  did  your  father  ? 

A.     Oh,  Lord,  I  don't  know. 

Q.    You  don't  know?  A.     No,  I  don't. 

Q.  Do  you  recall  having  a  conversation  with 
your  father  about  whether  or  not  you  should  make 
any  payments? 

A.  Well,  we  surely  must  have  discussed  it,  or  a 
payment  would  have  been  made,  and  I  presume  the 
reason  for  the  payment  not  being  made  was  that 
we  were  under  renegotiation,  and  Mr.  Smallpage 
was  handling  the  renegotiation  matters. 

Q.  On  what  item  were  you  under  renegotia- 
tion? 

A.     All  War  contracts  were  under  renegotiation. 

Q.  When  was  all  this  renegotiation  completed, 
do  you  recall? 
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A.  It  was  in  the  late  spring  or  early  summer  of 
'43  or  '44.   '44,  I  believe. 

Q.  Yes.  And  was  any  attempt  made  at  that 
time  to  make  any  adjustment  on  this  note  for  the 
profits  that  you  had  received  from  the  business  in 
the  preceding  years?  A.     No,  sir. 

Q.     And  why  was  that? 

A.  Well,  for  the  reason  stated,  we  were  in  an 
unstable  [111]  situation,  we  didn't  have  a  definite 
record  back  from  the  renegotiation  Board  until 
late  in  the  simamer,  or  the  early  summer,  I  don't 
know  the  exact  dates. 

Is  that  a  matter  of  record?  Do  you  have  that? 
Do  we  have  that  on  record  here  ? 

Q.  I  am  just  asking  you.  After  all  the  re- 
negotiation matter  had  been  settled,  Mr.  Goold,  why 
was  no  attempt  made  to  pay  the  proportion  of  the 
profits  that  you  undertook  to  pay  on  this  note  from 
the  profits  of  the  preceding  years  ? 

A.  Well,  I  stated  that  we  were  under  renegotia- 
tion, and  after  that  time  was  cleared,  it  was  a  short 
time  after  that  we  were  under  scrutiny  of  the  Inter- 
nal Revenue  Department,  and  the  thing  was  con- 
tinually in  a  turmoil,  and  on  advice  of  counsel  we 
did  nothing  about  payments  on  the  note. 

Q.  Did  nothing  about  payments  on  the  note  at 
all?  A.    No. 

Q.    Did  counsel  tell  you  that  ?        A.     No. 

Q.  Did  you  have  a  conversation  with  your  father 
about  it  ?  A.    We  discussed  that. 
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Q.  And  it  was  he  that  had  the  dealings  with 
counsel,  is  that  correct? 

A.  Well,  we  both  had  dealings  with  counsel  at 
various  times. 

Q.  Yes.  Did  your  father  have  any  conversation 
with  you  [112]  as  to  about  what  he  proposed  to  do 
pending  the  outcome  of  the  investigation  by  the 
Bureau  of  Internal  Revenue? 

A.     No,  we  were  under  advice  of  counsel. 

Q.  He  just  said,  so  far  as  you  know,  "Don't  do 
anything  on  this  thing,  the  thing  is  subject  to  the 
scrutiny  of  the  Bureau  of  Internal  Revenue,"  is 
that  correct? 

A.     Yes,  sir,  or  words  to  that  effect. 

Q.  Yes.  I  think  you  testified  yesterday  to  a 
figure  of  six  or  seven  million  as  the  gross  value  of 
the  business  you  were  doing.  Do  you  recall  what 
year  that  was  for  ? 

A.  That  was  for  the  total,  I  believe,  that  was  for 
the  total  War  operation,  wasn't  it? 

Q.  I  don't  know.  It  was  your  testimony,  Mr. 
Goold. 

A.  Well,  I  don't  recall  either.  If  it  is  a  matter 
of  record  we  could  find  it. 

Q.     Well,  what  is  the  fact  about  it? 

A.  Well,  as  far  as  I  know,  the  year  of  '43,  '42 
and  '43  and  '44,  it  was  in  the  neighborhood  of  six 
and  seven  million  dollars  worth  of  business  we  did 
under  the  R.  Goold  and  Son  and  joint  ventures. 

Q.    All  of  the  joint  ventures  are  included? 
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A.     That  is  right. 

Q.     Now,  what  types  of  contract  were  those? 

A.     War  contracts. 

Q.  Yes.  What  arrangements  were  made  for  com- 
pensation to  [113]  the  contractors'?  Was  it  on  a 
cost-phis  basis  ? 

A.     We  had  no  cost-plus  work. 

Q.     No  cost-plus  work? 

A.  I  believe  that  there  is  only  one  job  that  we 
did  on  a — No,  it  was  not  a  cost-plus  basis  either.  I 
believe  we  had  no  cost-plus  work,  to  my  knowledge. 
No  job  that  I  worked  on,  at  any  rate,  did  we  have 
cost-plus  work. 

Q.     Was  it  fixed  fee? 

A.  No,  most  of  this  was  contracted  for  on  the 
basis  of  competitive  bids. 

Q.  Yes.  And  who  had  these  contracts?  The 
other  parties  that  were  the  joint  venturers  with 
your  father? 

A.  R.  Groold  and  Son,  and  A.  E.  Downer  and 
other  joint  venturers. 

Q.  Well,  I  am  asking  you  now  on  the  joint 
ventures  that  your  father  and  you  had  with  these 
various  other  parties?  A.    Yes. 

Q.  Whether  or  not  it  was  your  side  of  the  joint 
venture  or  the  other  side  of  the  joint  ventures  that 
got  the  contracts  from  the  government  ? 

A.  Well,  R.  Goold  and  E.  R.  Goold  figured  most 
of  these  railroad  and  underground  jobs,  in  their 
office,  and  prepared  the  bids. 
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Q.  Will  you  answer  the  question,  Mr.  Goold? 
Who  got  the  contracts'?  [114] 

A.  R.  Goold  and  A.  E.  Downer  and  C.  E.  Ken- 
nedy and  R.  E.  Goold. 

Q.  Now,  isn't  it  a  fact  that  it  was  Mr.  Downer 
and  Mr.  Zinck  and  the  other  joint  venturers  who 
got  the  contracts  and  came  to  your  father  with  the 
contracts  and  said,  "Here,  will  you  go  in  with  us 
on  these  contracts'?"  A.     No. 

Q.  What  contracts  do  you  know  of  that  your 
father,  or  you  and  your  father,  actually  gof? 

A.     Well,  the 

Mr.  Smallpage :      Just  a  minute. 

I  will  ask  the  Court  to  have  counsel  explain  the 
word  "got." 

Do  you  mean  by  that,  counsel,  negotiated  with  the 
Government,  competitive  bids? 

Mr.  Marcussen:     Exactly. 

Mr.  Smallpage:     O.  K. 

Q.  (By  Mr.  Marcussen)  :  And  with  the  con- 
tracting parties'? 

A.  And  with  the  contracting  parties'?  The  year 
of  1943  the  Lathrop  Unloading  ramp,  the  Pollock- 
Stockton  Shipyards,  Shepherd  and  Green,  Oscar  H. 
Vetter,  which  was  a  Happy  Camp  job,  which  I  had 
nothing  to  do  with;  the  Capital  Construction  Com- 
pany, Cast  on  and  Ball,  WP  Classification  yard.  We 
classified  that,  they  were  the  prime  contractors  in 
the  WP  Classification  [115]  yard.  The  crane  spur 
track  at  the  Stockton  Ordnance  Depot. 
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Q.     And  who  signed  that  contract  ? 

Mr.  Smallpage:  To  which  we  object  on  the 
ground  that  the  contracts  themselves  are  the  best 
evidence. 

The  Court :     Is  the  contract  in  ? 

Mr.  Marcussen :     No,  it  is  not,  your  Honor. 

The  Court :     If  the  witness  knows,  he  may  answer. 

A.     I  don't  know. 

Q.  (By  Mr.  Marcussen) :  Did  you  ever  sign  a 
contract  with  the  government,  your  own  name,  on 
behalf  of  R.  Groold  and  Son,  or  yourself,  or  any- 
body ?  A.     Yes,  I  have. 

Q.     You  actually  signed  a  contract? 

A.     Yes,  I  have. 

Q.  And  entered  into  a  contract,  you  yourself 
personally  ? 

A.  Not  myself  personally,  but  for  the  joint  ven- 
turers. With  the  joint  venturers  I  have  signed 
contracts. 

Q.     What  name  did  you  put  down'? 

A.     E.  R.  Goold. 

Q.  Now,  then,  I  think  you  testified  that  with 
i  respect  to  the  Marysville  contract,  which  was  part 
of  the  Wold  joint  venture A.     Yes. 

Q.  That  an  adjustment  was  made  to  take  into 
account  the  [116]  loss,  or  not  the  loss  but  the  reduc- 
tion in  the  anticipated  profit ;  is  that  correct  ? 

The  Witness:  Would  you  state  that  again, 
please  % 
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Mr.  Marcussen:  Would  you  read  the  question, 
please  ? 

(The  pending  question  was  read  by  the  Re- 
porter, as  follows: 

''Question:  That  an  adjustment  was  made  to 
take  into  account  the  loss,  or  not  the  loss  but  the 
reduction  in  the  anticipated  profit;  is  that  cor- 
rect?") 

A.    Yes. 

Q.  (By  Mr.  Marcussen)  :  What  was  the  amount 
of  that  item,  do  you  recall?  A.     No,  I  don't. 

Q.  I  call  your  attention  to  the  fact  that  on  Ex- 
hibit 3-C,  which  is  the  back  of  a  note  containing 
endorsements  for  gifts  and  payments  and  other 
adjustments, A.    Yes. 

Q.  That  there  was  first  an  item  of  $50,000 
entered  here  as  an  adjustment  under  the  date  of 
"12/31/43,"  and  it  is  under  the  heading  of  "Credit 
by  error  made  in  computation  of  value  of  interest 
sold,"  and  that  the  item  appears  there  as  $50,000, 
and  that  that  is  stricken  out,  and  that  underneath 
it  is  placed  the  item,  "$29,259." 

How  do  you  explain  the  $50,000  adjustment? 

A.     I  don't.  That  was  done  by  counsel.  [117] 

Q.  It  was  done  by  counsel.  Did  you  have  any 
conversation  with  your  father  about  it? 

A.     I  don't  recall  any. 

Q.     You  don't  recall?  A.     No. 

Q.  You  don't  have  any  idea  what  that  $50,000 
is  about?   Bear  in  mind,  now,  Mr.  Goold,  that  this 
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is  your  note,  one  hundred  thousand  dollar  note,  and 
there  appears  on  back  of  it  an  endorsement  of  $50,- 
000,  and  you  state  to  the  Court  that  you  don't  know 
what  it  is  about  % 

Mr.  Smallpage:  Just  a  minute!  To  which  we 
object  because  the  note  shows  that  that  $50,000  was 
scratched  out. 

Mr.  Marcussen:  I  object  to  counsel  informing 
the  witness,  who  is  answering  the  question. 

Mr.  Smallpage:     Well,  I  object  to  the  question 

because 

The  Court:     Objection  overruled. 

Go  ahead.  Answer  the  question. 

Mr.  Smallpage :     Let  us  see  the  note,  please. 

The  Witness :     Now,  what  is  the  question  % 

(The  pending  question  was  read  by  the  Re- 
porter, as  follows: 

"Question:  You  don't  have  any  idea  what 
that  $50,000  is  about?  Bear  in  mind,  now,  Mr. 
Goold,  that  this  is  your  note,  one  hundred 
thousand  dollar  note,  and  there  appears  on  back 
of  it  an  endorsement  of  $50,000,  and  you  state 
to  the  Court  that  [118]  you  don't  know  what 
it  is  about?") 

A.    No. 

Mr.  Smallpage:  To  which  we  take  an  exception. 
It  does  not  bear  an  endorsement  of  $50,000. 

The  Court:  The  witness  answered  he  doesn't 
know. 
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Q.  (By  Mr.  Marcussen)  :  Do  you  know  what 
the  twenty-nine  thousand  dollar  figure  is  for? 

A.  There  was  some  discussion  on  that,  and  I 
believe  that  was  to  correct  the  anticipated  profits 
in  the  Marysville  operation. 

Q.  And  at  the  end  of  1943  do  you  know  whether 
the  profits  w^ere  known  of  the  Marysville  operation 
at  that  time?  A.    At  the  end  of  '43? 

Q.     Yes.  A.     I  don't  know. 

*  *     * 

C.  E.  KENNEDY 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 

*  *     * 

By  Mr.  Smallpage: 

Q.  Now,  Mr.  Kennedy,  did  you  have  occasion 
to  have  any  conversation  with  Mr.  Roily  Goold,  the 
father,  during  the  year  1943  with  respect  to  the 
son's  acquiring  an  interest  in  his  business? 

Mr.  Marcussen:  Object  to  the  question,  if  your 
Honor  please,  immaterial  in  this  case  w^hat  conver- 
sation he  had  with  the  father. 

The  Court:     Overruled. 

A.  Well,  I  discussed  with  him  from,  well,  even 
prior  to  '43  when  he  contemplated  taking  his  son 
in  partnership. 

Q.     (By  Mr.  Smallpage) :     Just  give  us  the  sub- 
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stance  of  the  conversations  which  you  had  with  him. 

Mr.  Marcussen:  Same  objection,  if  your  Honor 
please.  The  father  has  not  even  been  called  to 
testify  as  to  what  those  conversations  were.  The 
father  is  the  best  person  to  call  to  state  what  he 
said  to  anybody.  It  is  hearsay  in  any  event,  if 
your  Honor  please.  [124] 

The  Court:  Objection  overruled.  Answer  the 
question. 

The  Witness:     You  want ? 

The  Court:     Just  in  general,  what  did  he  say? 

Q.     (By  Mr.  Smallpage)  :     Just  in  general? 

A.  In  general  he  told  me  in  '42  that  he  contem- 
plated taking  his  son  in  business  with  him. 

The  Court:     Any  other  questions'? 

The  Witness:  And  when  he  did  take  him  in 
business  with  him,  he  told  me  the  basis  on  which 
he  took  him  in  the  business,  which  was  that  he 
would  take — I  remember  the  exact  wording  of  it 
-he  said  he  was  going  to  take  a  one  hundred  thou- 
sand dollar  non-interest  bearing   note   for   a   half 

interest  in  the  partnership.  [125] 

*       *       * 

GEORGE  ROLLIN  GOOLD 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
The  Clerk:     State  your  name  and  address. 
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The  Witness:  George  Rollin  Goold,  1651  West 
Flora  Street,  Stockton,  California. 

Q.  (By  Mr.  Smallpage)  :  How  old  are  you,  Mr. 
Goold?  A.     61. 

Q.     How  many  children  have  you? 

A.     Two. 

Q.     What  are  their  names'? 

A.     Lela  and  Everett. 

Q.     What  is  Lela's  last  name? 

A.     Lela  McQuilken. 

Q.  What  business  are  you  engaged  in  at  the 
present  time?  A.     Contracting. 

Q.     What  type  of  contracting? 

A.  Electrical  and  heavy  construction,  railroad 
work,  sewers  and  water. 

Q.  Are  you  at  the  present  time  engaged  in  any 
type  of  that  business?  A.    Very  actively. 

Q.     What  particular  contract? 

A.  At  the  present  time  we  have  a  contract  with 
the  East  Bay  Municipal  Utility  District  for  install- 
ing about  25,000  feet  of  pipe  in  the  Orinda  Dis- 
trict. That  job  is  under  progress  now,  about  half 
completed.  [130] 

Q.  Now,  during  the  year  1940,  were  you  engaged 
in  the  business  of  the  Eddy  Electric  and  Mechani- 
cal Company?  A.     1942?     Yes,  sir. 

Q.    Whose  business  was  that? 

A.  At  the  start  of  1940  it  was  a  partnership, 
owned  by  E.  W.  Suplick  and  myself. 

Q.     And  when  did  you  buy  him  out  ? 
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A.  Jn  May,  I  think  it  was,  in  the  month  of  May 
of  1940,  May  or  June. 

Q.  And  thereafter  did  you  conduct  that  busi- 
ness as  a  sole  proprietorship?  A.     Yes,  sir. 

Q.  In  1941,  was  there  a  change  in  the  type  of 
business  which  you  conducted? 

A.     1941  was  the  start  of  the  war  e:ffort. 

Q.  Yes.  Well,  prior  to  the  start  of  the  war 
effort,  what  was  the  type  of  business  that  the  Eddy 
Electric  anfl  Mechanical  Company  operated? 

A.  Practically  the  same  thing.  In  1932,  ten 
years  prior  to  that,  Eddy  Electric  and  Mechanical 
Company  was  engaged  in  water  work,  sewer  work, 
construction  of  railroads  on  the  Port  of  Stockton. 
In  1939,  Eddy  Electric  and  Mechanical  Company  as 
a  partnership,  constructed  a  farm  labor  camp  at 
Twin  Falls,  Idaho,  for  a  quarter  of  a  million  dol- 
lars. The  contract  was  carried  on  under  the  name 
of  R.  Goold,  but  was  in  [131]  fact  a  partnership 
consisting  of  R.  Goold  and  E.  W.  Suplick  as  one 
partner,  and  J.  C.  Mcintosh  as  the  other  partner. 

Q.  During  the  year  1940,  did  your  son,  Everett 
Goold,  come  to  work  for  you? 

A.  Immediately  on  the  buying  out  of  this  part- 
nership, I  offered  my  son  an  opportunity  to  come 
bo  work  for  me  in  1940,  in  either  May  or  June  of 
IL940.    I  don't  remember  the  exact  month. 

Q.  Did  you  have  any  conversation  with  him  at 
that  time  with  respect  to  his  ultimately  acquiring 
a,n  interest  in  your  business? 
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A.     Very  definitely. 

Q.  What  did  you  say  to  him,  and  what  did  he 
Say  to  you  at  that  time? 

A.  At  that  particular  time  he  was  an  employee 
of  the  Union  Oil  Company,  had  been  with  them,  I 
think,  for  four  or  five  years,  was  a  salesman,  had 
a  pretty  good  job.  I  brought  him  over  and  told 
him,  "Now  I  have  finally  got  complete  possession 
of  this  place,  and  if  you  want  to  come  over  here  and 
go  to  work  for  me  for  a  period  of  time,  until  I 
determine  what  your  capabilities  are,  and  how  you 
take  hold,  ultimately  I  would  like  to  have  you  go 
in  as  a  partner,"  a  conversation  which  had  been 
previously  discussed  with  his  mother  and  I  many 
times.  It  was  always  my  desire  to  have  him  in 
partnership  when  I  got  the  deck  cleared,  when  I 
could.  [132] 

Q.  Did  he  continue  working  with  you  up  to 
January,  1943,  as  an  employee? 

A.  He  was  an  employee  up  to  January  the  1st, 
1943,  yes,  sir. 

Q.     Now,  prior  to  January  1943,  did  you  have  a  f 
conversation  with  him  with  respect  to  his  acquir- 
ing an  interest  in  your  business? 

A.     Yes,  sir. 

Q.  What  did  you  say  to  him,  and  what  did  he 
say  to  you  at  that  time,  just  the  substance? 

A.     It  is  hard  to  recall  the  exact  conversation,.! 
but  I  told  him  that  after  three  years,  the  way  hei 
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had  performed,  that  I  was  satisfied  that  he  knew 
what  he  was  doing  and  could  handle  the  work,  and 
my  health  was  getting  in  pretty  bad  shape,  I  was 
afflicted  with  arthritis  periodically,  which  entirely 
incapacitated  me,  and  I  told  him  that  I  was  pre- 
pared now  to  take  him  in  as  a  partner.  And  the 
question  then  involved  was  how  was  he  to  come, 
because  he  had  no  money.  So  I  told  him  I  thought 
in  all  probability  the  legal  angles  of  the  thing 
could  be  worked  out,  and  it  could  be  worked  out  on 
a  delayed  purchase,  if  he  was  agreeable  to  it.  We 
would  refer  the  matter  to  our  attorney  and  see 
how  it  could  be  handled,  how  he  could  eventually 
acquire  an  interest  in  the  business. 

Q.  And  subsequently  did  you  present  him  with 
any  type  of  documents  with  reference  to  this  acqui- 
sition? [133] 

A.  Subsequently  the  matter  was  gone  into  with 
Icounsel,  and  documents  were  prepared  and  pre- 
sented to  him,  yes,  sir. 

!  Q.  I  present  to  you  Exhibit  1-A.  Was  this 
jiocument,  or  one  of  the  documents  which  you  pre- 
sented to  your  son  at  the  time  that  the  acquisition 
l^f  the  interest  in  your  business  was  consummated"? 

A.  Dated  January — yes,  sir,  Oh,  yes,  sir,  you 
^Ixre  correct,  yes.  I  know  the  original  consideration 
^was  $100,000,  and  I  was  looking  at  the  bottom.  The 
'ipriginal  estimated  amount  was  $100,000. 
'I  Q.  Now  I  call  your  attention  to  the  items  set 
;'orth  in  that  document,  which  is  entitled,  "Bill  of 
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Sale,"  particularly  Item  A,   "Eddy  Electric   and 

Mechanical  Company." 

What  did  those  assets  consist  of? 

A.  Just  as  indicated,  the  assets  of  Eddy  Elec- 
tric and  Mechanical  Company,  which  in  1943  was 
still  a  going  merchandising  concern  located  at  309 
East  Weber  Avenue,  the  assets  of  that  concern 
were  the  inventory,  the  receivables,  transportation 
equipment,  tools,  office  equipment. 

Q.  I  call  your  attention  to  Item  B.  What  did 
the  Joint  Venture  between  yourself  and  A.  E. 
Downer — please  state  to  the  Court  what  those  assets 
consisted  of? 

A.  The  joint  venture  of  A.  E.  Downer,  R.  Goold 
and  A.  E.  Downer  consisted  of  a  joint  venture 
which  was  set  up  in  1941,  yes,  1941,  for  the  pur- 
pose of  doing  sewer  construction  work,  and  [134] 
railroad  work,  particularly  sewer  work  because  of 
the  fact  that  A.  E.  Downer  was  a  sewer  man. 

Q.     And  these  assets 

A.  (Interposing)  The  assets  consisted  of — well, 
the  assets  in  that  instance  must  have  consisted  of 
receivables  and  tools  and  equipment. 

Q.    Yes,  sir. 

Now  I  come  to  the  next  item,  C,  an  undivided 
half  interest  in  the  Goold-Zinck  joint  venture. 

What  did  that  consist  of? 

A.  The  imdivided  half  interest  in  the  Zinck 
venture, — the  Zinck  venture  was  started  in  '42, 
Zinck  was  a  general  contractor,  and  he  was  offered 
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a  job  with  the  government  to  construct  a  Jap  con- 
centration camp  at  Stockton,  and  it  was  a  matter 
of — the  government  expected  the  job  to  run  $500,- 
000,  that  was  the  outside  figure  that  was  set  on  it. 
It  was  a  job  that  had  to  be  completed  in,  I  think, 
we  were  permitted  either  two  or  three  weeks  to 
do  the  job. 

Q.     How  many  units,  dwelling  units? 

A.  I  couldn't  answer  definitely.  If  my  memory 
serves  me  properly,  it  was  some  40-odd  buildings, 
separate  buildings  for  concentration  purposes.  And 
Zinck  went  to  C.  E.  Kennedy  and  told  him  that 
he  had  beeen  offered  this  job,  but  he  couldn't 
finance  it,  it  would  probably  take  $100,000  to  finance 
the  job.  He  said  to  Kennedy,  "Can  you  arrange 
to  finance  the  job?  The  [135]  government  is  will- 
ling  to  deliver  me  the  job  if  it  can  be  financed  and 
bonded. ' ' 

Kennedy  communicated  with  me,  and  also  com- 
municated with  Mcintosh  to  find  out  if  we  were 
interested  in  entering  into  a  joint  venture  with 
Zinck  for  that  purpose.  We  agreed  to  enter  into 
a  joint  venture  agreement,  under  which  on  this 
particular  piece  of  work  Zinck  was  to  receive  30 
per  cent,  Zinck  was  to  have  the  complete  charge 
>f  the  operation  of  the  job,  we  were  to  furnish  the 
5nances,  and  I  was  to  have  complete  charge  of  the 
of&ce  and  the  disbursements,   and  the  accounting. 

Would  you  like  further  explanation  of  that  job? 

Mr.  Smallpage:     No,  not  unless  the  Court  does. 

The  Court:     No. 
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Q.  (By  Mr.  Smallpage)  :  In  other  words — may 
I  ask  a  leading  question  to  save  time'? 

The  Court:    Well,  not  over  objection  of  counsel. 

Mr.  Marcussen:  I  don't  know  what  it  is  yet,  if 
your  Honor  please. 

Mr.  Smallpage:  All  right,  I  was  just  trying  to 
hasten  the  time. 

Q.  (By  Mr.  Smallpage) :  This  item  of  $10,- 
115.09,  does  that  represent  the  book  accounts  and 
the  value  of  that  interest  which  you  had  in  the 
statement  at  that  time?  [136] 

A.  That  Item  C,  I  believe  now  that  we  find  that 
that  was  in  error,  that  the 

Mr.  Marcussen  (Interposing)  :  Object  to  that, 
if  your  Honor  please,  and  move  that  it  be  stricken 
on  the  ground  that  it  it  is  not  responsive  to  the 
question. 

Mr.  Smallpage:     Submit  it. 

The  Court:     What  was  the  answer*? 

(The  answer  was  read  by  the  Reporter,  as 
follows : 

"Answer:     That  Item  C,  I  believe  now  that 
we  find  that  that  was  in  error,  that  the ") 

The  Court:  Objection  overruled.  Motion  de- 
nied. 

Go  ahead.     Do  you  have  any  other  questions'? 

Q.     (By  Mr.  Smallpage)  :     What  was  the  error? 

A.  The  error  was,  I  think,  that  the  net  worth 
of  the  whole  F.  R.  Zinck  operation  at  that  period 
— this  was  on  January  the  2nd  of    '43  that  Jap 
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camp  job  was  completed,  both  jobs,  the  Jap  camp 
job  and  the  supplemental  job,  we  did  two  jobs 
for  the  government,  that  had  been  completed,  and 
these  figures  were  gotten  from  Mr.  Gatzert  who 
was  then  our  accountant,  and  evidently  he  must 
have  overlooked  the  fact  that  what  I  wanted  when 
I  asked  for  this  figure  was  my  interest  in  the 
joint  venture.  Apparently  instead  of  that,  he  has 
got  the  entire  interest  in  the  joint  venture.  In 
other  words,  I  have  sold  to  Everett  Goold  some- 
thing here  which  doesn't  represent  the  true  [137] 
value,  it  is  in  excess  of  the  true  value,  tliis  portion 
of  the  sale. 

Q.  I  present  to  you  this  document, — which  I 
ask  to  be  marked  next  in  line  for  identification. 

The  Clerk:  Exhibit  26  marked  for  identifica- 
tion only. 

(The  balance  sheet  referred  to  was  marked 
as  Petitioner's  Exhibit  No,  26,  for  identifi- 
cation.) 

Q.  (By  Mr.  Smallpage)  :  I  present  to  you  a 
document  marked  Petitioner's  Exhibit  26  for  iden- 
tification, which  purports  to  be  the  balance  sheet 
of  this  particular  joint  venture  as  of  December 
31,  '42,  as  corrected.  Is  that  a  true  and  correct 
statement  of  the  balance  of  that  account  as  of 
that  date? 

A.  From  my  own  knowledge  I  couldn't  say. 
This  is  a  matter  of  record.     All  the  P.  R.  Zinck 
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books   are   iii   our   organization   in   perfect   condi- 
tion, and  subject  to  investigation,  and 

The  Court  (^Interposing)  :  TTell,  are  those  fig- 
ures taken  from  the  books? 

The  Witness:     These  figures  here? 

The  Court:  Do  they  reflect  the  books,  do  you 
know? 

The  Witness:  Must  reflect  the  books,  your 
Honor,  yes.  sir. 

Q.  (By  Mr.  Smallpage) :  Well,  they  were  taken 
by  your  accountant,  the  CPA,  [138]  is  that  right? 

A.  That  is  right,  yes.  they  were  taken  off  by 
Mr. 

Q.     SneU?  A.     Mr.  Snell. 

Mr.  Marcussen:  May  I  ask  a  question  on  voir 
dire  here,  if  your  Honor  please,  to  determme 
whether  there  should  l^e  an  objection? 

The   Court:     Go   ahead. 

Voir   Dire   Examination 
By  Ml'.  Marcussen: 

Q.  I  think  you  testified  this  ten  thousand  dol- 
lar figure  was  with  respect  to  the  Jap  concentra- 
tion camp  job.  is  that  correct? 

A.  After  the  completion  of  tlie  job.  concentra- 
tion job.  a  second  or  a  third  job  was  started  for 
the  government  down  at  the  Stockton  Ordnance 
Base,  which  was  the  construction  of  an  mider- 
ground  drainage  system. 

Q.    Yes. 

A.     And   I   am   not   sure   in   mv   mind   for   the 
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moment  whether  that  job  was  started  in  '42  or  in 
'43.     I  think  tliat  the  job  was  started  in   '42  be- 
cause at  that  time  I  was  spending  quite  a  bit  of 
time   at  Marysville. 

Q.  But  I  think  you  said  the  Jap  concentration 
job  was  done  by  January  1,  '43,  when  this  agree- 
ment with  your  son,  Bill  of  Sale  to  your  son  was 
drawn  up,  is  that  correct?  [139] 

A.     Will  you  state  that  again,  please? 

Q.  Didn't  you  just  testify  that  the  job,  the 
concentration  camp  job,  had  been  done  at  the  time 
that  you  executed  the  Bill  of  Sale  here? 

A.     I  believe  I  did,  yes,  I  think  that  is  right. 

Q.  Yes.  And  that  the  ten  thousand  dollar  fig- 
ure, you  thought  that  the  accountant  erred  in  pre- 
senting you  a  figure  for  ten  thousand  dollars  which 
rejoresented  the  entire  interest  in  it,  instead  of  just 
your  interest?  A.     That  is  correct. 

Q.     In  the  Japanese  concentration  camp? 

A.     That  is  correct. 

Mr.  Marcussen:  I  object  to  the  Exhibit  that 
has  been  introduced  because  it  shows  it  is  the  drain- 
age job  and  not  the  Jap  concentration  job,  no 
foundation  laid,  proper  foundation  laid  for  the 
introduction  of  that  exhibit,  on  the  further  ground 
that  he  cannot  authenticate  it  or  verify  it. 

Mr.  Smallpage:  Well,  the  second  ground  of  ob- 
jection, I  take  it  would  be  good  until  we  bring  in 
the  accountant,  your  Honor. 

The  Court:     All  right,  go  ahead. 
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Mr.  Smallpage:  I  don't  want  to  jeopardize  my 
record. 

Q.  (By  Mr.  Smallpage)  :  Now  I  call  your  at- 
tention to  Item  E  and  ¥,  Items  E  and  P  upon  that 
Bill  of  Sale,  which  have  to  do  with  the  Marys- 
ville  [140]  and  the  Wold  joint  account,  together 
figured  at  $65,000. 

What  were  the  assets  of  those  two  items? 

A.  The  assets  of  those  two  items  at  this  par- 
ticular time  were  unobtainable.  They  were  unob- 
tainable for  the  reason  that  this  Wold  operation 
was  in  the  process  of  completion  and  closing.  That 
job  started  off  at  something  over  three  million  dol- 
lars, and  by  the  end  of  the  year  there  had  been 
between  five  and  six  million  dollars  worth  of  work 
done,  a  great  deal  of  which  had  been  done  on  the 
nod  of  the  head,  why  we  use  that  term  is  that  the 
government  said,  "Let's  proceed  with  the  job  and 
work  out  a  price  on  it  later."  And  these  figures 
were  the  nearest  to  accurate  that  were  obtainable 
at  that  time  for  the  reason  that  definite  figures 
weren't  available. 

Q.     Now,  were  the  books  kept  in  your  office? 

A.     No,   sir. 

Q.     Where  were  they  kept? 

A.     They  were  kept  on  the  job  at  Camp  Beale. 

Mr.  Smallpage :  May  I  have  Exhibit  20,  please  ? 
(The  Clerk  handed  the  document  to  counsel.) 

Q.  (By  Mr.  Smallpage)  :  I  call  your  attention 
to  Exhibit  20-T,  which  purports  to  show  the  net 
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income  or  profit  from  this  particular  partnership, 

in  the  amomit  of  $44,810.04. 

You  are  familiar,  are  you,  with  that? 

A.  Those  figures,  I  believe,  were  prepared  by 
Mr.  Snell.  [141] 

Which  figure  particularly  are  you  asking  about? 

Q.  I  am  interested  particularly  in  the  figure  of 
$44,810.04. 

A.  To  my  knowledge,  I  can't  say  that  is  the 
correct  figure,  but  the  books  will  reflect  exactly 
what  the  figure  was.  My  recollection  is  it  was 
somewhere  between  forty  and  forty-five  thousand 
dollars,  which  was  the  1942  settlement.  That  job 
extended  into  1943,  and  a  complete  settlement  was 
not  had  mitil  '43. 

Q.  Yes.  Well,  when  that  statement  came  down, 
Exhibit  20-T,  did  you  then  request  me,  as  your 
counsel,  to  make  an  adjustment  upon  the  Bill  of 
Sale  for  the  difference  in  valuation  between  $65,000 
and  the  aforesaid  sum  of  $44,810.04,  an  adjustment 
upon  the  note,  I  meant  to  say? 

A.  You  were  instructed  to  adjust  the  note  to 
the  books  as  soon  as  the  information  was  available 
as  to  what  the  value  of  the  operation  was. 

Q.  I  call  your  attention  to  Exhibit  3-C,  and  the 
item  therein  set  forth  which  reads  as  follows: 

"Credit  by  error  made  in  computation  of  value 
of  interest  sold.  Change  per  authority  of  Small- 
page  to  $29,259  in  the  matter  of  endorsement." 

You  recall  that? 
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A.  I  recall  that  there  was  an  adjustment  as  to 
the  aetnal  value  of  the  contract  after  it  was  ascer- 
tained. 

Q.  Yes,  sir.  Calling  vour  attention  again  to 
thsLt  item.  [142]  Exhibit  2-B,  was  that  note 

A.     (Interposing).    Is  this  2-B? 

Q.  Yes,  sir.  The  front  side  is  2-B.  and  the 
reverse  side  is  3-<l. 

Was  that  note,  that  is,  the  original  of  which  that 
is  a  photostatic  copy,  signed  by  your  son  at  the 
time  of  the  acquisition  of  his  interest  in  your  part- 
nership? A.     Yes,  sir. 

Q.  Do  you  recall  any  conversation  with  your 
cotmsel  with  respect  to  the  terms  of  that  promis- 
sory note? 

A.  I  don't  recall  the  exact  wording  of  the  con- 
versations that  were  had  at  that  time.  The  intent 
of  the  note  was  that  it  be  so  drawn  that  it  could 
be  met  out  of  the  profits  of  the  business  which 
would  accrue  to  E.  R.  Goold  as  a  partner. 

Q.  Mr.  Goold,  did  you  at  any  time  have  any 
conversation  with  your  son,  or  with  your  counseL 
or  with  anyone  else,  tlie  substance  of  which  was 
that  you  intended  to  give 

Mr.  Mareussen:  (In*  :_  -ing):  Object  to  the 
question  on  the  ground  :  _.:  it  is  leading,  if  your 
Honor  please.  He  can  testify  as  to  wiiat  the  con- 
versations were. 

The  Court:    Objection  sustained. 

Q.     rBy  :Mr.  Smallpage)  :    At  the  time  that  that 
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note  was  executed,   did  you  have   a  conversation 
with  your  son  with  respect  to  the  terms   of   the 
note?  [143]  A.     Yes. 

Q.  Wliat  did  you  say  to  him,  and  what  did  he 
say  to  you? 

A.  Well,  the  conditions  that  are  set  forth  in 
the  note  were  discussed  and  recited,  as  to  how 
he  was  going  to  be  able  to  pay  for  his  interest  in 
the  business. 

Q.  Did  you  have  any  conversation  with  him  with 
respect  to  a  gift  of  your  property? 

A.     A  gift? 

Q.     Yes.  A.     No,  sir. 

Q.  Did  you  at  any  time  ever  agree  to  give  him 
a  gift  of  an  interest  in  the  partnership? 

A.     No,  sir. 

Q.     What  is  the  name  of  your  wife? 

A.     Katharine  J.  Goold. 

Q.     Katharine  J.   Goold?  A.     Yes,   sir. 

Mr.  Smallpage:  For  continuity,  your  Honor,  it 
is  stipulated  that  this  property  was  community 
property. 

Q.  (By  Mr.  Smallpage)  :  Did  your  wife  at 
any  time  give  her  consent,  either  orally  or  writ- 
ten, that  you  would  give  away  one-half  interest 
in  that  partnership  property  as  evidenced  by  the 
Bill  of  Sale,  Exhibit  No.  1-A,  to  your  son? 

A.  Did  she,  you  say — would  you  repeat  that 
question,  [144]  please? 

Q.     Did  your  wife  at  any  time,  either  orally  or 
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later  on,  it  is  in  the  process  of  being  rectified,  but 

it  was  a  very  expensive  venture. 

Q.  When  you  say  "quite  serious,"  what  is  the 
extent  of  the  loss  to  date? 

A.     The  underwriters 

Q.  (Interposing) :  In  dollars  and  cents  what  is 
the  sum  of  the  loss  to  date? 

Mr.  Marcussen:  Object,  your  Honor.  The  loss 
has  not  been  established  with  respect  to  the  year. 
This  is  simply  qualifying  him,  laying  a  foundation 
for  this  exhibit.  It  has  nothing  to  do  with  the 
exhibit. 

The  Court :  Well,  I  think  it  is  an  explanation. 
I  overrule  the  objection. 

Mr.  Smallpage:     Did  you  hear  the  question? 

The  Witness:     Will  you  repeat  the  question? 

Q.  (By  Mr.  Smallpage) :  I  said  in  dollars  and 
cents,  what  is  the  loss  to  date? 

A.     We  put  up  $24,000.  [147] 

The  Court:     Just  approximately. 

Q.  (By  Mr.  Smallpage) :  Just  give  me  the  fig- 
ures. 

A.     $24,000  in  cash  was  put  up  by  the 

Q.  (Interposing) :  Well,  how  much  is  the  loss 
on  Goold  and  Son,  please? 

A.     At  the  present  time? 

Q.     Yes. 

A.  About  four  thousand,  as  near  as  I  can  recall, 
for  the  moment. 

Q.     All  right.     Now  I  call  your  attention  again 
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to  this   Exhibit  27   for  identification,   particularly 
that  portion  referring  to  the  two  Zinck  accounts, 
one  being  the  drainage  system  and  the  other  for 
the  construction  of  the  Japanese  Assembly  Center. 

A.     Yes,  sir. 

Q.  You  will  note  that  those  two,  that  the  aggre- 
gate of  those  two  figures  is  different  from  the  Item 
C  set  forth  in  the  Bill  of  Sale,  Exhibit  1-A.  Does 
this  represent  the  exact  amount  of  your  interest 
in  that  joint  venture,  based  upon  a  percentage 
basis'?  A.     I  w^ould  believe 

Mr.  Marcussen  (Interposing)  :  If  your  Honor 
please,  I  object  to  it  on  the  ground  that  this  docu- 
ment has  not  been  offered  in  evidence,  and  I  would 
like  to  have  it  offered  because  [148]  I  have  an 
objection  to  it,  and  he  is  testifying  now  as  to  the 
substance  of  it. 

The  Court:  All  right.  Objection  sustained  on 
this  line  of  questioning. 

Mr.  Smallpage:  Very  well.  That  was  the  pur- 
pose of  preparing  a  foundation. 

We  offer  now  this  document  in  connection  with 
the  testimony  of  this  witness  in  evidence. 

Mr.  Marcussen :  If  your  Honor  please.  Respond- 
ent objects  on  the  ground  that  the  material  con- 
tained in  the  upper  half  is  already  in  evidence,  and 
has  been  stipulated  to,  and  that  this  witness  is  not 
competent  to  identify  this  as  a  correct  statement 
from  the  books,  and  it  has  been  brought  out  here, 
for  example,  particularly  with  respect  to  one  item, 
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that  it  shows  the  statement  of  $3,009.76  as  a  pro- 
prietary interest  in  the  Zinck  contract,  and  it  has 
not  been  shown  as  of  what  date  that  was.  It  is 
stated  here  as  of  1942;  at  the  top  is  his  not  worth, 
and  he  stated  on  his  previous  testimony  that  the 
figure  was  not  ascertained  until  1943. 

The  Court:  Objection  overruled.  Admitted  in 
evidence. 

The  Clerk:     Exhibit  27. 

(The  Financial  Statement  referred  to,  here- 
tofore marked  as  Petitioner's  Exhibit  No.  27, 
for  identification,  was  received  in  evidence  as 
Petitioner's  Exhibit  No.  27.) 

Mr.  Smallpage:     Cross-examination.  [149] 

Cross-Examination 
By  Mr.  Marcussen: 

Q.  I  am  handing  you  the  same  Exhibit  27,  Mr. 
Goold,  and  ask  you  to  state  whether  you  know  that 
that  is  a  correct  statement  taken  from  the  books 
of  R.  Goold  and  Son? 

A.  I  do  not  know  whether  it  is  a  correct  state- 
ment. It  must  have  been  taken  from  the  books 
because  there  would  have  been  no  other  source,  and 
those  books  are  in  my  office  and  available  at  all 
times. 

Q.     Well,  but  you  don't  know  that  it  was,  do  you f 

A.  I  don't  know  the  exactness  of  any  of  these 
figures,  because  I  am  not  an  accountant. 

Q.     Yes.     And  calling  your  attention  to  the  sec- 
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ond  item  under  "other  assets,"  that  three  thousand 
dollar  figure  which  we  have  been  discussing,  you 
don't  know  whether  or  not  the  books  as  of  Decem- 
ber 31,  1942,  shows  the  value  of  that  Zinck  interest 
at  $3,000,  do  you? 

A.  I  just  stated  I  don't  know  any  of  these  fig- 
ures, because  I  hire  accountants  to  keep  these  fig- 
ures, sir. 

Q.    Yes. 

A.  That  is  what  we  employ  accountants  for,  and 
what  we  have  Certified  Public  Accountants  for.  As 
to  the  dollars  and  cents  value  of  the  things,  I  can- 
not testify  because  I  am  not  an  accountant. 

Q.  I  hand  you  Exhibit  1-A  here,  and  call  your 
attention  [150]  to  Item  C,  that  is  the  Bill  of  Sale, 
call  your  attention  to  Item  C  in  the  amount  of 
$10,000. 

Does  that  cover  the  same  item  as  the  second  item 
under  "other  assets"  under  Exhibit  27*? 

A.  I  believe  I  previously  testified  that  this  is, 
in  my  opinion,  an  error,  and  subsequently  discov- 
ered to  be  an  error.  This  did  not  represent  my 
exact  interest.  It  was  corrected  subsequently.  I 
am  assuming  that  the  correction  showed  these  fig- 
ures, but  I  didn't  work  them  out  myself,  sir. 

Q.  You  don't  know  of  your  own  knowledge,  do 
you,  that  this  ten  thousand  dollar  figure  actually 
is  the  value  that  was  placed  upon  the  entire  opera- 
tion as  distinguished  from  your  interest? 

A.     I  do  not  know,  because  I  did  not  keep  the 
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books.     The  books  are  a  matter  of  record.     They 
have  been  thoroughly  examined  by  the  Internal  Rev- 
enue Department,  and  those  things  are  not  in  my 
head.     They  are  all  a  matter  of  record,  sir. 

Q.  Yes.  Now,  then,  I  would  like  to  ask  you 
about  the  various  joint  ventures  that  are  listed  on 
the  Bill  of  Sale. 

I  think  you  testified  to  the  fact  that  this  value 
of  $32,560.83  for  Eddy  Electric  Company  was  the 
value  of  the  entire  net  worth  in  the  business  f 

A.  That,  I  believe,  is  reflected  from  the  books 
as  the  complete  value  of  that  Eddy  Electric  and 
Mechanical  Company. 

Q.     Yes.  [151] 

A.  I  believe  it  is,  because  I  have  confidence  in 
the  people  who  prepared  it.  It  was  not  prepared 
by  me. 

Q.  Yes.  And  with  respect  to  Item  B,  which 
pertains  to  the  Downer  joint  venture,  who  financed 
that  joint  venture? 

A.  R.  Goold  started  the  financing  of  that  joint 
venture,  as  an  individual,  in  1941. 

Q.  And  what  were  the  circumstances  under 
which  you  undertook  to  finance  that? 

A.  The  circumstances  under  which  we  undertook 
to  finance  it  were  these:  I  came  in  contact  with 
Mr.  Downer  in  1941.  At  the  time  we  were  inter- 
ested with  Tom  Buck  in  the  construction  of  the 
airfield  at  Stockton  Air  Port,  and  he  was  the  sewer 
man  running  work  for  a  Mr.  Pistano  w^ho  had  a 
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subcontract  from  Buck.  He  called  my  attention 
to  the  fact  that  there  was  a  job  being  offered  for 
bids  at  the  Stockton  Ordnance  Base,  a  job  which 
would  i^robably  run  between  fifty  and  seventy-five 
thousand  dollars,  and  that  he  would  like  to  leave 
his  present  connection  and  participate.  He  was 
working  for  a  salary,  I  believe,  with  Pistano,  I  be- 
lieve, at  the  time,  that  he  would  like  to  leave  his 
present  job  and  join  with  me  in  attempting  to  get 
the  contract  for  the  construction  of  this  sewer  work. 
Downer  had  no  money,  I  had  very  good  credit,  and 
the  job  was  bid  on  and  taken  in  the  name  of  R. 
Goold  in  1941,  but.  as  a  matter  of  fact,  was  a  joint 
venture  of  R.  Goold  and  A.  E.  Downer,  financed 
by  R.  Goold  on  money  borrowed  from  the  First 
National  [152]  Bank  of  Stockton.  I  can't  tell  you 
the  exact  amount,  but  it  seems  to  me  that  they  had 
to  have  probably  ten  or  fifteen  thousand  dolhirs, 
and  I  made  arrangements  with  my  bankers  to  get 
whatever  money  was  necessary  to  finance  the  job, 
should  we  be  the  successful  bidders. 

Q.     Yes. 

A.  AYe  subsequently  bid  on  the  job,  and  I  car- 
ried the  bid  to  San  Francisco,  it  was  the  only  hid 
offered  by  any  contractor  because  it  was  a  tough 
job,  and  everybody  was  afraid  of  it.  we  were 
awarded  the  job.  That  was  the  start  of  the  Goold 
and  Do\^'ner  venture,  if  that  is  the  answer  to  your 
question,  sir. 

Q.     And  you  signed  the  note,  did  you? 
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A.     I  signed  the  note,  yes,  sir. 

Q.     Did  Mr.  Downer  sign  if? 

Mr.  Smallpage:  To  which  we  object  upon  the 
ground  that  the  documents  themselves  are  the  best 
evidence. 

The  Court:     Overruled. 

A.  I  couldn't  answer  whether  Downer  signed 
jointly  on  that  note  or  not. 

Q.  (By  Mr.  Marcussen) :  At  any  rate,  it  is 
clear 

A.  (Interposing)  :  We  can  produce  the  note, 
though,  however. 

Q.  It  is  clear  that  Downer  couldn't  get  the  money 
and  couldn't  finance  it? 

A.     Very  clear,  yes,  sir.  [153] 

Q.  And  what  particular  contract  was  that  that 
you  had  in  mind? 

A.  Well,  that  was — let's  see  now.  That  was 
what  we  called,  on  a  sewer  job.  I  wish  I  had  that 
list  of  the  1942  work. 

Q.  I  hand  you  Exhibit  4-D,  and  ask  you  whether 
that  would  refresh  your  recollection,  and  whether 
that  is  it? 

A.  Yes,  that  must  be  the  joint  venture  agree- 
ment between — yes.  Now,  this  must  have  been  after 
the  procuring  of  the  job.  That  w^as  about  the  right 
figure.  Before  we  proceeded  with  the  job,  this 
agreement  must  have  been  entered  into,  and  evi- 
dently was  the  original,  which  must  be  available. 

Q.    Yes.  A.    Was  signed  by  both  parties. 
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Q.     That  is  the  agreement? 

A.  That  is  the  agreement.  Not  the  financmg,  I 
couldn't  testify  as  to  who  signed  that  note. 

Q.  With  respect  to  this  particular  contract,  Mr. 
Goold,  who  had  charge  of  doing  the  actual  physical 
work  ? 

A.     On  this  particular  piece  of  work? 

Q.     Yes. 

A.  Downer  himself  handled  this  particular  piece 
of  work. 

Q.    Yes. 

A.  In  conjunction  with  my  son,  who  was  then 
becoming  active  in  the  construction  business.  He 
and  Downer  together  were  [154]  on  the  job. 

Q.  Yes.  And  then  you  were  to  receive  fifty 
per  cent  of  the  profits  for  financing  it,  and  also 

A.     (Interposing) :     For  financing. 

Q.  For  supplying  the  services  of  your  son,  E.  R. 
Goold? 

A.  The  accounting,  I  was  to  receive  fifty  per 
cent  of  the  profits  for  the  partnership  activity.  The 
job  was  to  be  accounted  in  our  office,  all  moneys 
were  to  be  handled  by  me,  all  checks  were  to  be 
signed  by  me,  and  no  purchases  made  without  my 
permission,  previous  knowledge. 

Q.     Well,  those  figures 

The  Court  (Interposing)  :  That  is  in  evidence, 
isn't  it,  the  contract? 

Mr.  Marcussen:     Yes,  I  think  it  is,  your  Honor. 

The  Court :     All  right. 
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Q.  (By  Mr.  Marcussen)  :  Now,  what  was  the 
purpose  of  those  arrangements,  to  protect  you  on 
your  note  that  you  had  given  to  the  bank? 

A.  Yes,  to  be  very  sure  that — as  a  matter  of 
fact,  I  can  enlarge  on  that  a  little  more,  if  I  might, 
counsel,  or  judge,  your  Honor. 

The  Court:     No. 

Q.  (By  Mr.  Marcussen)  :  Then  I  hand  you  Ex- 
hibit 5-E,  which  purports  to  be  an  additional  agree- 
ment entered  into  between  3^ou  and  Mr.  Downer  on 
March  1,  1942.  [155] 

A.  Yes.  Well,  that,  I  believe,  is  correct.  I  had 
really  forgotten  about  this  having  been  prepared, 
but  this  again,  I  am  sure,  was  a  matter  of  record, 
and  it  was  for  the  reason  that  the  first  operation 
was  successful,  I  was  satisfied  with  the  way  Downer 
performed  on  the  job,  and  we  continued  to  take  on 
other  work. 

Q.  And  with  respect  to  that  other  work  that  was 
acquired  and  done  pursuant  to  this  continuation 
of  youi^  original  agreement,  was  the  financing  and 
the  w^ork  performed  again  in  the  same  manner  as 
it  was  on  this  original  contract? 

A.  Only  the  fact  that  this  led  into  railroad  work, 
which  Downer  knew  nothing  about,  but  still  Downer 
was  taken  in  as  a  partner  on  the  railroad  work. 
The  railroad  work  was  run  entirely  by  my  son. 

Q.    Yes. 

A.  Who  was  familiar  with  railroad  work,  and 
Downer  was  not. 
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Q.    Yes. 

A.  This  R.  Goold  and  A.  E.  Downer  operation, 
as  you  have  probably  considered  in  the  records, 
run  into  considerable  money.  A  large  percentage 
of  it  was  railroad  work  with  which  Downer  was 
not  familiar. 

Q.  Roughly,  what  was  the  other  type  of  work? 
Was  it  so-called  underground  work  that  Mr.  Downer 
had  done?  [156]  A.     Sewers  and  water. 

Q.     Yes. 

A.  And  for  your  information,  I  had  previously 
done  a  great  deal  of  that  work  myself. 

Q.  Yes.  Now,  what  was  the  proportion  of  the 
work  that  was  railroad  work,  and  what  proportion 
was  underground  work? 

A.  I  wouldn't  want  to  state  that.  I  just  made 
the  statement  a  moment  ago  that — I  believe  I  would 
have  to  refer  to  the  records  to  verify  this,  but  I 
believe  that  the  greater  amount  of  work  was  rail- 
road work,  because  of  the  fact  we  had  one  project 
which  ran  into  figures  of  one  hundred  and  ninety 
thousand  dollars,  if  I  recall  that  correctly. 

Q.    Yes. 

A.  I  think  there  was  15  or  16  jobs  going  at 
that  time.  Somebody  else  was  accounting  for  it. 
It  is  pretty  hard  for  me  to  recall  the  exact  figures. 

Mr.  Smallpage:  With  counsel  and  the  Court's 
permission  I  show  you  these  documents  which  have 
a  recapitulation  of 

The   Witness     (Interposing) :     These    are   work 
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sheets  of  Gatzert.    Goold  and  Downer  at  the  end 

of  1943 — this  summarizes  the  work,  apparently,  that 

was  done  by  Goold  and  Downer  during  the  year 

1943. 

This  is  a  railroad  job  (indicating),  this  was  un- 
derground, this  is  an  underground  job,  this  was 
some  underground  railroad,  and  this  was  railroad, 
this  was  underground,  this  was  [157]  underground 
(indicating) . 

Mr.  Marcussen:  Well,  I  don't  think  there  is  any 
point  in 

The  Witness  (Interposing)  :  If  you  will  give 
me  time,  I  will  run  those  up  and  tell  you  w^hat 
proportion  was  railroad  and  w^hat  proportion  was 
sewer  work,  if  that  is  important. 

Mr.  Smallpage:  We  will  let  that  go  for  the  mo- 
ment and  take  it  up  with  counsel,  if  counsel  wants 
to  do  that. 

The  Witness:     Yes. 

Q.  (By  Mr.  Marcussen)  :  Now,  with  respect  to 
Item  C  on  the  Bill  of  Sale,  the  Zinck  operation 

A.  (Interposing) :  We  have  already  covered 
that,  haven 't  we  ? 

Q.    Yes.    You  financed  that  also,  didn't  you'? 

A.     I  did  not.     I  assisted  in  financing. 

Q.  You  and  who  else,  Mr.  Mcintosh  and  Mr. 
Kennedy  ? 

A.  Mr.  Kennedy  did  not  assist  in  the  financing 
of  that  operation.  That  operation  was  financed 
entirely  by  Mr.  Mcintosh  and  myself. 

Q.     And  what  did  Mr.  Kennedy  dof 
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A.  Mr.  Kennedy  participated  in  the  management 
of  the  job,  watched  the  operation  and  the  proceed- 
ings, watched  the  interest,  financial  interest  of  Mc- 
intosh and  Kennedy,  and  was  given  a  small  per- 
centage of  the  profit.  I  think  in  that  particular 
work  [158] — w^hich  job  are  we  talking  about  now? 

Q.     TheZinckjob? 

A.  The  Zinck?  Well,  that  is  the  Jap  camp  in 
'41,  if  that  is  what  we  are  dealing  with. 

Q.     About  40  per  cent,  wasn't  it?' 

A.  That  was  completed.  This  is  January  1st 
of  '43.  To  continue  to  answer  about  that  financing, 
now,  I  can  tell  you  the  proportion  of  the  interest 
in  that  first  piece  of  work. 

Q.  All  right.  Now,  the  first  piece  of  work, 
which  was  that,  the  Jap  or  the  drainage  job? 

A.  No,  that  was  the  construction  of  the  Jap 
camp. 

Q.  The  Jaj)  camp.  What  were  the  interests  in 
that  job? 

A.  There  was  the  original  and  the  supplemental 
Jai^  camp  job.  I  had  a  30  per  cent  interest,  Mc- 
intosh had  30  i^er  cent,  Zinck  had  30  per  cent,  Ken- 
nedy had  10  per  cent,  making  a  hundred  per  cent 
in  the  two  Jap  camp  operations  in  1941. 

Q.     Yes.    And  that  is  included  in  this  Item  C? 

A.  I  will  have  to  tell  you  again  that  I  can't  say 
because  I  think  that  that  figure  is  erroneous. 

Q.  You  don't  know  whether  it  is  included,  then, 
in  the  $10,000? 


164  E.  B.  Goold  vs. 

(Testimony  of  George  Rollin  Goold.) 

A.     Did  you  say  included  or  concluded? 

Q.     Included. 

A.  It  is  my  belief  at  the  moment  that  the  set- 
tlement was  made  on  the  two  Jap  camp  jobs,  and 
that  the  drainage  job  [159]  had  been  started,  but 
I  would  have  to  refer  to  the  records  to  be  sure  of 
that. 

Q.  Yes.  And  you  received  your  30  per  cent  in- 
terest in  those  Jap  camp  jobs  for  financing  the 
work,  is  that  correct?  You  and  Mr  Mcintosh,  is 
that  correct? 

A.  Financing  and  accounting.  I  handled  the 
office  matters. 

Q.  You  handled  the  records  again  because  you 
were  financing  it,  is  that  correct? 

A,     That  is  correct. 

Q.  And  Mr.  Zinck  actually  performed  the  physi- 
cal work? 

A.     Mr.  Zinck  was  in  charge  of  the  operation. 

Q.     And  did  Mr.  Kennedy  provide  bond? 

A.     Did  he?    No,  we  provided  the  bond. 

Q.  You  provided  the  bond,  but  he  got  his  10 
per  cent,  or  whatever  it  was,  for  looking  after  Mr. 
Zinck  and  supervising  it  to  a  certain  extent? 

A.     That  is  right,  yes. 

Q.  Now,  with  respect  to  the  drainage  job,  what 
about  the  Zinck  drainage  job,  is  that  included  in 
this  Item  C? 

A.  I  can't  tell  you,  I  will  say  again,  but  I  will 
tell  you  about  the  drainage  job  in  great  detail,  if 
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you  wish  it.  The  drainage  job  came  subsequent  to 
the  Jap  camp  jobs,  and  it  was  not  a  very  large 
piece  of  work,  as  I  recall,  some  fifty  or  sixty  thou- 
sand dollars,  and  Zinck  had  done  very  well  in  his 
other  [160]  undertakings,  and  done  a  good  job  of 
performing,  and  on  that  job,  at  the  start  of  the 
drainage  job,  the  operation  w^as  performed  on  a 
basis  that  gave  Zinck  50  per  cent  of  the  operation, 
Mcintosh  20  per  cent,  and  myself  20  per  cent,  and 
Kennedy  still  retained  10  per  cent.  That  was  on 
the  drainage  job,  operation  of  the  Zinck  drainage 
job,  and  some  subsequent  small  amount  of  work 
was  done  by  Zinck  on  that  basis,  that  was  the  basis 
on  which  the  Zinck  operation  was  closed  in  1945,  I 
believe,  after  the  work  was  completed. 

Q.     Very  well,  Mr.  Goold. 

Now  I  want  to  hand  you  Exhibit  7-G  here,  and 
ask  you  whether  that  covers  the  drainage  jobf 

A.     Twelfth  day  of  June,  1942 

The  Reporter:     Speak  a  little  louder,  please. 

Mr.  Marcussen:     Withdraw  it. 

The  Witness:  I  was  just  reading  from  a  docu- 
ment which  is  here  in  evidence  as  to  what  it  was. 

Mr.  Marcussen:     Withdraw^  the  question. 

Q.  (By  Mr.  Marcussen)  :  I  think  this  shows 
that  your  percentage  of  the  profit  on  that  job  was 
to  be  20  per  cent,  is  that  correct? 

A.  I  imagine  if  we  run  through  here  we  will 
find  some  place  where  that  pro  rata  was  set  up, 
yes.     This  does  not  show  the   distribution  of  the 
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second  50  per  cent,  this  provides  that  50  per  cent 
shall  be  paid  to  F.  R.  Zinck  and  the  remaining  50 
per  cent,  [161]  and  should  any  loss  arise  out  of  this 
work,  said  loss  shall  be  borne  in  proportion  to  it, 
and  profits  on  an  equal  basis,  and  that  the  other 
50  per  cent  was  to  be  divided  between  Kemiedy, 
Mcintosh  and  Goold  on  a  basis  to  be  agreed  upon 
amongst  themselves.  And  I  enlarged  on  that  a 
moment  ago  and  said  this  agreement,  as  far  as 
Mcintosh,  Kemiedy  and  myself  were  concerned, 
was  on  the  basis  of  20  per  cent  to  Mcintosh,  20 
per  cent  to  Goold  and  10  per  cent  to  Kennedy,  50 
per  cent  to  Zinck. 

Q.  Yes.  And  that  again  w^as  for  financing,  your 
20  per  cent,  is  that  correct,  mider  that  contract? 

A.  Financing  and  managing  it.  Incidentally, 
for  your  information,  the  F.  R.  Zinck  books  were 
kept  in  my  office.  They  are  still  in  my  office.  In 
fact,  the  accounting  was  done 

Q.  (Interposing) :  Yes,  I  am  not  interested  in 
that  right  now,  unless  you  think  it  is  necessary  to 
answer  the  question. 

A.  I  want  to  give  you  all  the  information  I  can, 
sir,  when  I  have  the  opportunity. 

Q.     When  was  that  job  finished? 

A.  Offliand  I  can't  answer  whether  it  was  fin- 
ished in  '42  or  '43. 

Q.     But  it  was  finished  in  '42  or  '43? 

A.  I  couldn't  answer  without  referring  to  the 
records. 
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Q.  I  see.  Did  you,  after  the  completion  of  that 
job,  continue  in  a  joint  venture  with  those  same 
parties  under  an  oral  understanding  with  them  that 
you  would  handle  the  additional  [162]  jobs  through 
the  succeeding  years  on  the  same  basis  that  this 
job  was  handled? 

A.  There  was  some  minor  amount  of  work  that 
was  continued  to  be  handled  on  that  basis,  until 
it  got  to  the  point  where  it  was  so  small  it  was 
not  worth  dividing  at  that  time,  so  we  dissolved 
this  joint  veenture.  I  think  our  records  will  show 
a  letter  of  dissolution  of  the  joint  venture  which 
was  signed  by  all  parties  that  participated. 

Q.  Just  try  to  answer  my  questions,  Mr.  Goold, 
if  you  can. 

A.     All  right,  sir,  I  will  try  to,  but  I 

Q.  (Interposing) :  Now,  this  E  and  F  Item  on 
the  Bill  of  Sale,  I  call  your  attention  to  that,  that 
they  total  $65,000  there,  and  ask  you  what  was  your 
share  in  that  joint  venture? 

A.  My  personal  share,  you  mean  the  share  of 
R.  Goold  as  an  individual?  Was  one-ninth  of  the 
percentage  of  the  job. 

Q.  Yes.  And  is  it  true  that  you  and  Mr.  Mcin- 
tosh and  Mr.  Kennedy  between  you  had  one-third 
of  that  entire  job? 

A.     That  is  correct,  yes,  sir. 

Q.  And  you  received  your  one-third,  collectively 
for  financing  that  job? 

A.     Assisting  in  the  financing. 
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Q.     Assisting  in  the  financing? 

A.  Generally,  that  note  at  the  Bank  of  x\merica 
was  signed  by  about  12  people,  if  I  am  not  mis- 
taken. [163] 

Q.  When  did  you  first  come  into  that  job,  do  you 
recall  ? 

A.  The  joint  venture  agreement,  it  must  be  in 
evidence,  it  has  been  taken  from  my  records,  and  it 
is  here.  I  can't  tell  you  offhand. 

Q.  Well,  had  it  been  under  way  at  the  time  you 
came  in*?  Just  answer  this  question:  Was  it  under 
way  at  the  time  you,  Mcintosh  and  Kennedy  came 
into  the  picture  for  additional  financing  ? 

A.     Oh,  no. 

Q.     You  were  with  it  from  the  beginning  ? 

A.  Yes,  we  were  with  it  from  the  time  the  job 
was  started. 

Q.  Very  well.  Now,  I  think  you  testified,  sir,  to 
conversations  that  you  had  with  your  son  prior  to 
January  2nd,  1943,  when  you  told  him  that  you 
were  prepared  to  take  him  into  partnership  with 
you.  And  before  you  mentioned  that  to  your  son, 
you  testified,  I  think — strike  that,  please. 

You  testified  also  that  3^ou  had  conversations  with 
your  counsel.  Now,  which  came  first,  Mr.  Goold, 
the  conversations  that  you  had  with  counsel,  or 
those  that  you  had  with  your  son?  I  am  referring 
now  to  the  time  that  you  identified  as  shortly  before 
January  2,  1943,  when  the  Bill  of  Sale  was  executed. 

A.     Definitely,    I    couldn't    answer.     The    whole 
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thing  was  in  process  of  formation,  di&cussion  be- 
tween my  son  and  I,  and  the  [164]  plan  to  be 
worked  out  by  which  he  could  acquire  an  interest 
in  the  business,  and  it  was  discussed  with  the  at- 
torney. 

Q.     It  had  been  discussed  with  the  attorney? 

A.  I  say  and  it  was  discussed,  I  presume  ap- 
proximately about  the  same  time.  I  think  it  was  all 
cumulative. 

Q.  Now,  when  you  went  to  your  attorney,  w^hat 
did  you  say  to  Mr.  Smallpage  you  wanted  to  do 
about  this  arrangement? 

A.  It  is  pretty  hard  to  tell  you  what  I  said  in 
exact  words  at  that  time. 

Q.  I  don't  ask  for  exact  words,  but  the  substance 
of  it? 

A.  The  substance  of  it  was,  as  the  evidence 
shows,  I  believe,  that  I  wanted  to  sell  my  son  a  half 
interest  in  the  business.    He  had  no  money. 

Q.  Now  let  me  ask  you  this:  Do  you  recall 
whether  or  not  you  told  Mr.  Smallpage  that  you 
wanted  to  sell  him  a  one-half  interest? 

A.     Do  I  recall  if  I  told  Mr.  Smallpage  ? 

Q.    Yes.  A.    Yes,  sir. 

Q.  Or  did  you  ask  Mr.  Smallpage  any  questions 
as  to  what  was  the  best  way  of  handling  this  mat- 
ter? 

A.  Yes,  I  asked  him  the  best  way  to  handle  it, 
in  view  of  the  fact  that  the  man  had  no  money. 

Q.    Yes,  well,  did  he  tell  you,  advise  you  as  to 
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whether  or  not  it  would  be  better  to  handle  this  by 

sale  or  gift?  [165] 

A.     No,  sir,  "gift"  was  not  discussed. 

Q.  It  was  not  discussed  at  all  at  any  time  with 
Mr.  Smallpage? 

A.     There  was  no  intention  of  gifts. 

Q.  Then  did  Mr.  Smallpage  draft  this  Exhibit 
1-A  which  is  the  Bill  of  Sale,  or  did  you? 

A.     Mr.  Smallpage  drafted  it. 

Q.  Did  you  supply  him  with  the  information  as 
to  the  value  of  these  various  items  that  are  listed 
there  f 

A.  I  am  inclined  to  think  that  I  supplied  him 
with  some  of  the  information.  Some  of  the  infor- 
mation he  must  have  gotten  directly  from  our  ac- 
counting department. 

Q.     I  see. 

A.     That  is  the  best  of  my  memory  on  the  matter. 

Q.  But  at  any  rate  you  don't  know  anything 
about  this  ten  thousand  dollar  item,  do  you,  this 
Item  C  here? 

A.  I  know  considerably  about  the  fact  that  there 
has  been  some  error  there,  and  I  previously  so  testi- 
fied. 

Q.  All  right.  I  think  you  testified  that,  or  did 
you  tell  your  son  about  the  doubtful  items  here,  E 
and  F,  that  there  might  have  to  be  some  adjustment 
to  those  accounts  for  re-negotiation,  downward  ad- 
justments for  re-negotiation? 

A.     My  son's  attention  was  probably  called  to  the 
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fact  that  these  unknown  amounts  would  have  to  be 
taken  on  what  we  term  as  goose  eggs,  in  other 
words,  the  final  figures  on  the  [166]  thing  would 
have  to  be  subsequently  ascertained. 

Q.  And  was  it  anticipated  at  that  time  that 
there  would  be  a  reduction  in  those  amounts,  that 
there  would  have  to  be  a  reduction  % 

A.  We  were  unable  to  tell  what  the  outcome  of 
the  job  —  we  didn't  know  whether  the  job  —  we 
weren't  positive  the  job  would  be  a  profit  or  loss. 
Apparently  the  job  had  progressed  far  enough  so 
there  was  a  profit,  but  the  exact  profit,  there  was 
no  way  to  ascertain,  that  is  exactly  accurate. 

Q.  Now  I  want  to  call  your  attention  to  Exhibit 
2-B,  which  is  a  copy  of  the  Note,  and  I  call  your 
attention  to  paragraphs  2  and  3,  which  I  wish  you 
would  read.  Don't  read  it  out  loud,  just  read  it, 
please,  and  familiarize  yourself  with  it. 

A.  (Examining  document.)  What  was  the 
question  again,  please,  nowf 

Q.     Have  you  read  it  %  A.     Yes,  sir. 

Q.  Now,  did  you  say  anything  to  Mr.  Smallpage 
about  including  that  in  the  note^ 

A.  I  wouldn't  recall,  I  couldn't  recall  if  there 
was  discussion  on  that  matter  between  Mr.  Small- 
page  and  myself  or  not. 

Q.  Well,  it  has  to  do  here  now  with  default. 
Did  Mr.  Smallpage  put  that  in,  or  did  you  put  it  in  ? 
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A.  I  didn't  prepare  the  note.  Mr.  Smallpage 
prepared  the  [167]  note. 

Q.     Mr.  Smallpage  prepared  the  note? 

A.     Yes,  sir. 

Q.  And  who  was  it  that  determined  the  method 
of  repayment  to  be  25  per  cent  of  the  actual  profits  1 

A.  Mr.  Smallpage  determined  that,  I  believe, 
because  I  don't  remember  that  that  was — ^that  was 
probably  arrived  at  after  some  discussion,  but  my 
memory  does  not  serve  me  as  to  exactly  how  that 
was  worked  out. 

Q.  Now,  then  I  call  your  attention  to  Exhibit  3, 
which  is  a  copy  of  the  reverse  side  of  that  note, 
containing  the  endorsements,  and  I  call  your  atten- 
tion to  the  original  endorsement  here  of  $50,000, 
which  is  explained  under  date  of  December  31,  1943, 
as  "Credit  by  error  made  in  computation  of  value 
of  interest  sold, ' '  and  ask  you  what  you  know  about 
that  fifty  thousand  dollar  figure? 

A.  I  don't  know  anything  about  the  fifty  thou- 
sand dollar  figure.  That  endorsement  was  all  in  the 
hands  of  our  attorney. 

Q.  Yes,  and  it  is  stipulated  that  that  is  in  his 
handwriting  too  in  this  case. 

A.  I  believe  that  that  is  right.  I  will  say  this, 
that  it  isn't  in  my  handwriting,  it  isn't  in  my  son's. 

Q.  Yes.  Now,  you  don't  have  any  explanation  to 
offer  for  that  $50,000  appearing  there? 

A.     None  whatsoever,  no.  [168] 

Q.     This  was  a  piece  of  property  of  yours,  a  one 
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hundred  thousand  dollar  note  from  your  son,  and 
there  is  an  endorsement  showing  a  payment  of  $50,- 
000  on  it,  and  you  know  nothing  about  it,  is  that 
correct  % 

Mr.  Smallpage:  To  w^hich  we  object  upon  the 
ground  that  is  not  a  proper  statement. 

Mr.  Marcussen:  I  am  asking  him  if  that  is  cor- 
rect. 

Mr.  Smallpage :     Well,  the  note  speaks  for  itself. 

The  Court:     Objection  overruled. 

The  Witness:     What  was  the  question? 

(The  pending  question  was  read  by  the  Re- 
porter, as  follows: 

"Question:  This  was  a  piece  of  property  of 
yours,  a  one  hundred  thousand  dollar  note  from 
your  son,  and  there  is  an  endorsement  showing 
a  payment  of  $50,000  on  it,  and  you  know  noth- 
ing about  it,  is  that  correct"?") 

Mr.  Smallpage :  To  which  we  object.  It  is  not  a 
statement  of  fact,  if  your  Honor  please. 

The  Court:     Objection  overruled. 

A.  I  knew  that  there  was  some  adjustment  made 
on  this  account,  and  I  knew  that  it  was  anticipated 
there  would  have  to  be  an  adjustment  because  of 
the  fact  that  the  face  of  the  agreement  carries  a 
lot  of  goose  egg  computations  there,  that  matter, 
when  the  books  were  finally  gotten  into  shape  so 
that  it  could  be [169] 

Q.  (By  Mr.  Marcussen)  (Interposing)  :  By 
goose  eggs  do  you  mean  round  figures? 
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A.     Yes.    Excuse  my  slang  on  that. 

Q.  Well,  you  don't  know  liow  the  $50,000  was 
arrived  at?  A.     No,   I  don't  know. 

Q.  Did  you  have  any  conversation  with  Mr. 
Smallpage  about  that? 

A.     I  don't  recall  that,  no,  sir. 

Q.     You   don't?  A.     No,   sir. 

Q.  And  that  is  crossed  off,  I  call  your  attention 
to  that  fact.  A.     I  noticed  it. 

Q.  Then  underneath  it  says,  "Changed  per  au- 
thority of  Smallpage,  1/17/47,"  1947,  and  it  is  re- 
duced to  $29,259. 

Now,  what  do  you  know  about  that  item  ? 

A.  Well,  that  item  is  an  adjustment  of  the  exact 
value  of  the  books  at  the  time,  I  take  it  that  that 
is  the  exact  value,  the  computation  of  the  exact 
value  of  this  note  after  adjustment. 

Q.     For  these  items  here?  A.    Yes. 

Q.  And  I  hand  you  Exhibit  20-T,  which  contains 
the  detail  on  it,  and  I  think  you  testified  on  your 
direct  examination  that  the  correct  amount  of  that 
figure  turned  out  to  be  [170]  after  renegotiation, 
$44,810.04? 

A.  I  believe  that  this  is  correct.  This  is  taken 
from  our  records. 

Q.  Yes,  and  the  twenty-nine  thousand  dollar 
figure,  I  think  you  testified,  was  to  adjust  for  the 
difference  between  this  $44,810.04  and  the  total  of 
$65,000  there,  is  that  correct? 
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A.  That  is  correct,  it  is  to  correct  a  hundred 
thousand  dollar  valuation. 

Q.  Yes.  I  want  to  call  your  attention  to  the  fact 
that  the  difference  between  that  $65,000  item  and 
the  $44,810.04  is  actually  $20,189.96. 

A.    Yes,  sir. 

Q.  Now,  how  do  you  account  for  that  discrep- 
ancy? A.     I  can't  account  for  it,  sir. 

Q.    You  can't  account  for  it? 

A.     No,  sir,  I  know  nothing  about  that. 

Q.  Now,  in  making  this  sale  to  your  son,  did  you 
have  any  conversations  with  your  attorney  as  to 
whether  or  not  this  note  should  bear  interest  ?  Who 
determined  that? 

A.  There  must  have  been  conversations  or  it 
wouldn't  have  been  written  up  that  way.  I  can't 
recall  the  conversations. 

Q.  You  can't  recall  telling  your  attorney  about 
it? 

A.     I  can't  recall  the  conversations,  no,  sir. 

Q.  But  you  were  satisfied  to  take  his  note  with- 
out interest  on  it?  [171] 

A.     That  is  right,  yes,  sir. 

Q.  And  now,  then  I  call  your  attention  to  the 
first  item  on  the  endorsement  of  Exhibit  3  here, 
which  is  under  date  of  December  25,  1943,  under  the 
designation,  "gift,"  and  it  is  $3,000. 

Did  you  talk  to  your  attorney  about  that? 

A.    Yes,  sir. 

Q.     And  also  about  this  item  of  12/25/1944  and 
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12/25/1945,  the  first  of  which  is  in  the  amount  of 
$3,000  and  the  second  $7,000  by  gift.   Did  you  talk 
to  your  attorney  about  those  items'? 

A.     Yes,  sir. 

Q.  And  I  call  your  attention  to  the  fact  that  the 
profits — this  note  was  to  be  repaid  out  of  profits 
from  time  to  time?  A.     That  is  correct. 

Q.  And  I  call  your  attention  to  the  fact  that  the 
only  endorsement  on  here  on  this  note  is  under  date 
of  January  25,  1947,  and  it  refers  to  earnings  for 
1945,  and  the  endorsement  is  in  the  amount  of 
$7,107.42.  A.    Yes,  sir. 

Q.  I  ask  you  why  weren't  there  other  endorse- 
ments for  the  profits  that  were  made  throughout 
these  years'? 

A.  I  would  like  to  explain  that.  In  '43,  they 
were  forgiveness  years,  if  I  am  not  mistaken,  be- 
tween '42  and  '43  there  was  a  choice  between  '42 
and  '43  on  the  matter  of  forgiveness,  the  method 
of  payment  of  taxes  had  been  entirely  [172] 
changed.  The  earnings  for  1945 — you  are  asking 
about  why  this  endorsement  is  on  here'? 

Q.  Why  is  it  only  in  that  amount  and  why 
weren't  there  endorsements  for  the  other  earnings 
of  the  business,  the  son's  share? 

A.  Because  the  condition  of  the  business  was  so 
confused  during  that  time  that  we  didn't  know 
exactly  what  his  earnings  were.  The  Internal  Reve- 
nue Department  had  attacked  the  validity  of  the 
partnership,  they  had  attacked  the  sale,  and  Mr. 
Smallpage  and  Mr.  Scott  were  in  continuous  con- 
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sultation  with  the  government  relative  to  this  mat- 
ter, and  on  the  advice  of  Mr.  Smallpage,  he  advised 
that  we  should  do  nothing  with  the  note  until  such 
time  as  those  matters  were  straightened  out. 

Q.  Yes.  And  has  any  other  payment  ever  been 
made  since  that  time? 

A.  There  is  a  subsequent  payment  for  the  year 
of  '46,  as  I  recall. 

Q.     I  think  in  the  amount  of  $3,040  *? 

A.  Some  two  or  three  months  later,  there  was  a 
payment  made  for  '46  on  the  advice  of  counsel. 

Q.  Now,  what  years  did  that  cover,  what  profits 
were  those"? 

A.  Well,  I  would  have  to  see  the  answer.  It  was 
for  '46, 1  presume. 

Q.  Now,  I  think  the  evidence  that  has  been 
introduced  [173]  here  will  show  that  your  son  even 
for  the  year  1943  had  a  share  in  the  profits  of 
$60,000,  and  the  evidence  will  also  show  substantial 
earnings  for  the  succeeding  years,  '44,  '45,  '46  and 
'47,  and  I  ask  you  whether  you  have  any  explana- 
tion as  to  why,  since  the  conclusion  now  of  all  these 
income  tax  matters  relative  to  the  recognition  of 
the  partnership,  why  wasn't  his  share  of  the  earn- 
ings endorsed  on  that,  and  why  wasn't  his  share 
devoted  to  paying  his  obligation  on  this  note? 

A.  Frankly,  I  didn't  think  there  was  a  conclu- 
sion of  the  Internal  Revenue  matter.  I  thought  that 
is  what  brought  us  here  at  the  present  time. 

Q.  The  partnership  is  recognized,  you  under- 
stand that,  don't  you? 
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A.  No,  I  have  no  assurance  that  the  partnership 
is  recognized.  I  understood  that  the  partnership 
was  being  attacked  in  this  proceedings. 

Q.     Well,  if  you  were  told  that  the  partnership  is 
not  being  attacked  in  these  proceedings,  and  that 
your  attorney  knows  that,  and  that  he  knew  it  was 
not  being  attacked  from  the  beginning,  way  back  in 
1945,  now,  do  you  have  any  other  explanation  that 
you  want  to  make  as  to  why  your  son's  share  of 
the  earnings  were  not  applied  in  the  payment  of 
this  note  in  accordance  with  the  terms  of  the  note? 
A.     Just  a  matter  of  confusion. 
Mr.   Smallpage :     To  which  we  object  upon  the 
ground  [174]  that  counsel  has  made  a  misstatement 
of  fact,  your  Honor. 
The  Court:     Objection  overruled. 

Mr.  Smallpage :     Well,  may  we 

The  Court  (Interposing)  :     The  objection  is  over- 
ruled.  The  witness  may  answer. 
Mr.  Marcussen:     Can  you  answer? 
The    Witness:     Will    you    repeat    the    question, 
please  ? 

(The  pending  question  was  read  by  the  Re- 
porter, as  follows: 

"Question:  Well,  if  you  were  told  that  the 
partnership  is  not  being  attacked  in  these  pro- 
ceedings, and  that  your  attorney  knows  that, 
and  that  he  knew  it  was  not  being  attacked 
from  the  beginning,  way  back  in  1945,  now,  do 
you  have  any  other  explanation  that  you  want 
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to  make  as  to  why  your  son's  share  of  the  earn- 
ings were  not  applied  in  the  payment  of  this 
note  in  accordance  with  the  terms  of  the 
note?") 

Mr.  Smallpage:  I  respectfully  suggest,  your 
Honor,  that  that  is  assuming  a  fact  not  in  evidence. 
The  partnership  was  continuously  under  attack  un- 
til August  the  8th,  1946,  when  it  was  recognized. 

The  Court:  Objection  overruled.  He  is  asked 
to  assume  certain  facts. 

If  you  assume  the  facts  stated  by  counsel  for  the 
Respondent,  what  is  your  answer?  Have  you  got 
any  other  reason  why  your  son  didn't  make  any 
payments  on  these  notes  ?  [175] 

The  Witness:     No. 

The  Court:  This  note?  That  is  the  only  reason 
you  have,  that  there  was  trouble  with  the  Bureau  of 
Internal  Revenue,  is  that  right? 

The  Witness :     That  is  correct,  yes,  sir. 

Q.  (By  Mr.  Marcussen)  :  Now,  was  it  your  pur- 
pose in  making  this  purported  sale  to  your  son  to 
have  him  pay  merely  for  one-half  the  value  of  these 
assets  transferred? 

A.  That  is  the  terms  of  the  note,  I  believe,  sir, 
yes. 

Q.  Well,  I  call  your  attention  to  the  fact  that 
in  the  Bill  of  Sale 

A.  (Interposing.)  The  terms  are  in  the  Bill  of 
Sale. 
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Q.     the   total   of   the    assets   transferred   is 

$161,000  some  odd,  and  that  he  signs  a  note  for 
$100,000. 

A.  Well,  I  have  no  explanation  on  that  as  to 
why  that  amount  was  set  up  at  $100,000,  except  for 
the  fact  these  items  down  here  were  unknown  at 
that  particular  time. 

Q.  They  turned  out  actually  to  be  less,  but  even 
on  the  figures  that  you  have  got  on  the  Exhibit  1, 
the  total  of  the  assets  in  which  you  are  conveying 
to  him  one-half  interest  totaled  $161,000,  and  you 
have  him  sign  a  note  for  $100,000.  Do  you  have  any 
explanation  to  offer  for  thaf? 

A.  The  note  was  prepared  by  counsel.  Just  what 
the  particular  reasons  for  it  were  I  couldn't  tell 
you.  [176] 

Q.  Did  counsel  determine  the  amount  of  the 
note? 

A.  No,  counsel  determined  the  amount  of  the 
note,  the  amount  of  the  note 

Q.  (Interposing.)  Was  $100,000.  Now,  who  de- 
cided upon  that  $100,000? 

A.  I  believe  that  it  was  counsel  who  decided  to 
set  the  note  up  at  $100,000,  and  make  subsequent 
adjustments  if  it  became  necessary  as  to  what  the 
figures  should  be. 

Q.  And  now,  at  the  time  that  you  received  this 
note  and  had  your  son  sign  it,  did  you  ever  expect 
to  receive  any  payments  from  him  on  it? 

A.     I  certainly  did. 

Q.     Full  payment?  A.     Yes,  sir. 
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Q.     After  adjustments  were  made  for  any  errors  ? 

A.     That  is  right. 

Q.  And  vakiation  of  certain  items  included  on 
the  Bill  of  Sale? 

A.  At  the  time  this  note  was  prepared  it  was 
my  expectation  that  he  would  pay  the  note  in  ac- 
cordance with  the  terms  of  the  note. 

Q.  Yet  you  never  insisted  that  any  of  the  profits 
be  devoted  to  it,  even  after  the  income  matter  w^as 
cleared  up  % 

Mr.  Smallpage:  Objected  to,  stating  a  fact  not 
in  evidence.  The  income  tax  matter  was  not 
straightened  up.  [177] 

The  Court :  That  part  of  the  question  will  go  out. 
The  answer  is  that  he  never  insisted  on  his  son 
paying  any  part  of  the  note. 

Q.  (By  Mr.  Marcussen) :  Now,  do  you  ever  re- 
call talking  to  Mr.  McCubbin  about  this  case,  who 
was  an  Internal  Revenue  Agent  who  came  out  to 
see  you? 

A.  Some  slight  conversation.  Mr.  McCubbin 
spent  considerable  time  in  our  office. 

Q.  Do  you  ever  recall  that  he  questioned  you 
about  the  amount  of  the  costs  of  the  interest  in- 
cluded on  the  Bill  of  Sale,  and  their  fair  market 
value,  and  do  you  ever  recall  telling  him  that  you 
never  expected  to  be  paid  anything  on  that  note? 

Mr.  Smallpage:  One  minute.  To  which  we  ob- 
ject on  the  ground  the  proper  foundation  has  not 
been  laid,  the  time,  place  and  people  present,  and 
the  conversation  at  least  substantially  given. 
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The  Court:     Objection  overruled. 

Do  you  recall  that? 

Q.     (By  Mr.  Marcussen) :     On  your  oath?    ' 

The  Court:     Do  you  recall  saying  that? 

A.     The  answer  is  ''no,"  I  don't  recall. 

The  Court:     The  answer  is  "no." 

Q.  (By  Mr.  Marcussen)  :  [178]  Do  you  recall 
stating  to  Mr.  McCubbin  that  this  matter  had  been 
in  the  hands  of  your  attorney,  and  that  he  had  pre- 
pared the  matter,  and  that  you  knew  nothing  about 
income  taxes,  and  that,  in  answer  to  his  questions, 
you  didn't  want  to  fall  into  any  trap? 

A.  I  don't  recall  any  such  conversation  about 
falling  into  any  trap,  no,  sir. 

Q.     You  don't  recall?  A.     No,  sir. 

Mr.  Marcussen:     That  is  all,  your  Honor. 

Mr.  Smallpage :  Will  you  stipulate  that  that  is  a 
true  and  correct  copy  of  the  original  letter  from  the 
Conferee's  office  respecting  this  matter,  from  the 
Internal  Revenue  Department? 

What  time  does  your  train  leave,  your  Honor? 

The  Court:  That  is  all  right,  we  will  go  right 
ahead. 

Mr.  Smallpage:     I  have  only  taken  25  minutes. 

The  Court:     That  is  all  right,  don't  be  alarmed. 

Mr.  Marcussen:  (Examining  document.)  No  ob- 
jection. 

Mr.  Smallpage:     We  offer  this  in  evidence. 

The  Court :     It  will  be  admitted  in  evidence. 

Mr.  Smallpage:  And  ask  it  be  marked  next  in 
order.   For  continuity,  I  want  to  say,  your  Honor, 
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it  is  a  letter  of  compromise  from  the  Department 
with  respect  to  recognizing  the  partnership,  provid- 
ing that  we  do  certain  things,  and  the  date  [179] 
of  it  is  August,  1946. 
The  Clerk:     Exhibit  28. 

(The  letter  referred  to  was  marked  and  re- 
ceived in  evidence  as  Petitioner's  Exhibit  No. 
28.) 

PETITIONER'S  EXHIBIT  No.  28 

Treasury   Department 

Internal  Revenue  Service 

San  Francisco  5,  Calif. 

August  20,  1946 

Office  of 

Internal  Revenue  Agent  in  Charge 
San  Francisco  Division 
74  New  Montgomery  Street 

In  Replying  Refer  to  IRA  :Conf-ALW 

Mr.  LaFayette  J.  Smallpage 

Room  511,  Savings  and  Loan  Bank  Building 

Stockton,  California 

In  re :  R.  Goold  and  Son 
R.  Goold 
E.  R.  Goold 

Stockton,  California 

Year :     1943 

Dear  Mr.  Smallpage : 

In  further  reference  to  the  protests  filed  by  you 
with  respect  to  the  above-named  taxpayers  for  the 
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year  1943,  tlie  following  adjustments  are  suggested 
as  a  basis  for  settlement.  In  case  you  are  willing 
to  close  the  cases  on  this  basis,  the  result  will  be 
subject  to  approval  by  the  reviewing  authorities  in 
this  office  and  in  the  Bureau. 

(a)  To  recognize  the  partnership  between  R. 
Goold  and  E.  R.  Goold. 

(b)  To  consider  the  transfer  of  an  undivided 
one-half  interest  in  the  partnership  assets  as  a  gift 
to  the  son  instead  of  a  sale  as  claimed;  gift  tax  to 
be  adjusted  and  determined  later. 

(c)  To  consider  that  the  son's  interest  in  the 
partnership  is  his  separate  property,  and  that  his 
distributive  share  of  the  partnership  profits  is  tax- 
able in  full  to  him  except  one-half  of  a  reasonable 
salary  for  his  services  of  $5,000.00,  or  $2,500.00, 
which  amount  will  be  taxed  to  his  wife,  as  her  one- 
half  share  of  the  community  income. 

(d)  Since  the  deduction  of  $2,211.00  claimed  for 
Mr.  R.  Goold 's  expenses  in  connection  with  the 
Marysville  job  was  incurred  over  a  period  of  67 
weeks  running  from  March  23,  1942  to  September 
1943,  and  since  there  are  no  records  to  verify  such 
expenditures,  a  deduction  will  be  allowed  of  $500.00 
to  cover  cost  of  meals  and  lodging  at  Marysville  for 
estimated  35  trips  made  in  1943  and  for  automobile 
expense.  Mr.  Goold  used  an  automobile  which  be- 
longed to  the  electrical  appliance  business  and  it  is 
assmned  that  most  of  the  expenses  of  this  car  were 
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included  in   automobile   expenses   claimed   and   al- 
lowed to  that  business. 

(e)  If  the  above-stated  adjustments  are  accept- 
able to  the  taxpayers,  the  personal  exemption  and 
credit  for  dependents  will  be  allowed  in  full  to  E. 
R.  Goold  since  this  adjustment  will  be  to  the  mutual 
tax  advantage  of  E.  R.  Goold  and  his  wife. 

Please  advise  this  office  at  the  earliest  available 
time  as  to  whether  the  settlement  as  set  forth  above 
is  acceptable  to  the  taxpayers  in  question.  Another 
hearing  in  this  office  for  further  discussion  of  the 
issues  and  the  basis  of  settlement  will  be  granted 
upon  written  request. 

Very  truly  yours, 

/s/  A.  L.  WILKINSON, 

Conferee  Revenue  Agent. 
AL-W  :eh 

cc  to  Mr.  R.  Goold  and 
Mr.  E.  R.  Goold 


Mr.  Smallpage :  It  will  be  considered  as  read  in 
evidence  ? 

The  Court :     That  is  right. 

Mr.  Smallpage:     That  is,  the  significant  portion. 

The  Court:  I  don't  have  to  get  away  from  here 
until  three  o'clock,  I  just  want  counsel  to  know. 

Mr.  Smallpage:  I  am  hurrying  my  examination 
along  a  little,  but  I  took  account  of  my  time.  I  have 
exactly  25  minutes. 
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I  ask  that  this  document  be  marked  Petitioner's 
Exhibit  for  identification  next  in  number. 

The  Clerk:  Marked  for  identification  only  Ex- 
hibit 29. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  29,  for  identification.) 

Redirect  Examination 
By  Mr.  Smallpage: 

Q.  I  present  this  document  to  you,  which  has 
been  taken  out  of  my  file,  respecting  this  matter, 
which  is  entitled,  "Assets  conveyed  to  Everett  R. 
Goold,  January  1,  1943,  which  becomes  the  assets  of 
partnership  R.  Goold  and  Son." 

I  ask  you  if  that  document  was  given [180] 

Mr.  Marcussen  (Interposing) :  Object  to  the 
question  on  the  grounds  it  is  leading,  and  ask  coun- 
sel, if  your  Honor  please,  to  ask  the  witness  what 
that  document  is. 

The  Court :     All  right,  what  is  it,  Mr.  Witness  ? 

Mr.  Smallpage:     Wait  a  minute,  may  I 

The  Court:     All  right,  reform  your  question. 

Mr.  Smallpage:     I  just  gave  the  title. 

Q.  (By  Mr.  Smallpage)  :  Was  that  document 
delivered  by  you  to  me? 

Mr.  Marcussen:  Object  to  that  on  the  ground  it 
is  a  leading  question. 

The  Court:     Objection  sustained. 

Mr.  Smallpage:  A  leading  question  to  ask  him 
if  he  gave  it  to  me  ? 

The  Court:     That  is  right. 
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Mr.  Smallpage:     Do  we  take  exceptions? 

The  Court:  Exception  noted.  The  witness  can 
be  asked  to  describe  that  letter,  or  that  document, 
what  it  is,  and  what  he  did  with  it,  if  he  knows. 
This  is  direct  examination,  redirect  examination. 

Q.  (By  Mr.  Smallpage)  :  Well,  is  that  docu- 
ment in  your  handwriting? 

A.  The  document  is  in  my  handwriting,  yes, 
sir. 

Q.    All  right.    What  did  you  do  with  it? 

A.  This  was  a  document  that  was  turned  over 
to  you  at  the  [181]  time  that  we  were  preparing  to 
sell  this  partnership  interest,  half  of  it,  to  sell  this 
partnership  interest  on  January  the  1st,  1943,  and 
in  my  writing  down  here  I  have  subscribed  ''the 
above  is  the  interest  of  R.  Goold  on  the  above  day, 
and  are  the  assets  of  the  partnership.  All  of  the 
above  is  community  property  of  R.  Goold  and 
Katharine  Goold,  his  wife." 

Q.  I  call  your  particular  attention  to  the  words, 
*' estimated." 

A.  Opposite  two  of  the  accounts  here  I  have 
written  the  words  "estimated"  because  of  the  fact 
we  weren't  able  to  determine  the  value  at  that  time. 

Mr.  Smallpage:  We  ask  that  this  be  admitted 
in  evidence. 

The  Witness:     The  books  didn't  disclose  that. 

tThe  Court:     Admitted. 
The  Clerk :     Exhibit  29. 
(The     document     referred     to,     heretofore 
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marked  as  Petitioner's  Exhibit  No.  29  for 
identification,  was  received  in  evidence  as  Peti- 
tioner's Exhibit  No.  29.) 

Q.  (By  Mr.  Smallpage) :  Now,  during  1943, 
Mr.  Goold,  in  the  fall  of  1943,  did  you  receive  a 
request  from  the  War  Department,  Price  Adjust- 
ment Board,  for  renegotiation,  dated  September  22, 
1943,  demanding  that  you  submit  for  renegotiation 
all  contracts  which  you,  either  as  an  individual,  or 
as  a  partnership  of  yourself  [182]  and  your  son, 
had  with  the  government  during  the  years  1941, 
'42  and  '43? 

A.  We  were  called  on  by  the  government  to  sub- 
mit renegotiations  during  the  year  '43.  The  exact 
date  I  couldn't  recall.  Some  time,  I  believe,  about 
the  middle  of  the  year. 

Q.  All  right,  and  did  not  that  renegotiation  con- 
tinue throughout  the  entire  year  of  1944  up  to  the 
fall? 

A.  It  was  a  long  time  in  process.  We  prepared 
a  complete  report  of  all  of  the  government  opera- 
tions and  submitted  them  for  approval.  It  is  my 
recollection  it  was  something  like  a  year  before  it 
came  back. 

Q.  Now,  was  that  a  reason,  in  addition  to  that 
given  by  you  on  cross-examination,  why 

Mr.  Marcussen  (Interposing) :  Object  to  the 
question  on  the  grounds  that  it  is  leading. 

The    Court:     Objection    sustained. 

Mr.   Smallpage:     All  right. 
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Q.  (By  Mr.  Smallpage) :  During  the  year  1944, 
what  was  the  condition  of  the  company  with  respect 
to  mone^ys  necessary  to  carry  on  its  business'? 

A.  We  were  carrying  on  considerable  work,  and 
we  were  not  taking  any  money  out  of  the  business 
because  of  the  fact  there  was  a  lot  of  war  work  in 
progress,  and  a  lot  more  to  come  along.  At  the 
time  we  had  the  Wold — the  liability  on  the  Wold 
job,  [183]  my  borrowing  capacity  was  about  ex- 
hausted. The  result  was  that  we  needed  all  the 
capital  we  could  get  to  carry  on  operations  with 
the  pay  rolls. 

Q.  Did  either  one  or  both  of  these  two  factors, 
to-wit,  the  pendency 

Mr.  Marcussen  (Interposing) :  Object  to  the 
question  on  the  ground  that  it  is  leading. 

The  Court:  Let  counsel  get  a  little  bit  further 
along  in  the  question.    Go  ahead. 

Mr.  Smallpage:     I  will  repeat  the  question. 

Q.  (By  Mr.  Smallpage)  :  Did  either  one  of 
these  two  factors,  the  pendency  of  the  renegotia- 
tion proceedings  during  the  year  1943  and  '44,  and 
the  shortage  of  money  for  operating  capital  in  your 
business  influence  you  in  the  question  of  requiring 
a  payment  upon  this  note  from  your  son? 
I  A.  Quite  materially.  We  wanted  to  keep  just  as 
liquid  as  possible,  and  because  of  those  factors  we 
didn't  have  a  definite  knowledge  of  the  amount  of 
money  which  was  to  be  paid  on  the  note,  because 
of  the  percentage  of  profits.    There  w^ere  too  man^^ 
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your  own  operations  and  continue  the  arrangement 
you   had   made    regardless    of   income    tax    conse- 
quences, if  that  is  what  you  wanted  to  do? 

A.  We  expected  to  continue  the  operation,  there 
was  no  [186]  idea  of  cessation  of  the  operation,  we 
expected  to  continue  the  operation,  but  the  account- 
ing of  the  operation  was  something,  and  is  still 
something  that  was  in  the  balance,  as  I  understand. 

Q.  Regardless  of  the  income  tax  outcome,  you 
continued  to  have  your  son  in  partnership  with  you  *? 

A.  It  was  my  plan  and  still  is  my  plan  to  have 
him  in  partnership. 

Q.  And  to  continue  on  with  your  agreement,  is 
that  the  idea,  that  he  would  pay  for  his  interest  ? 

A.     Not  if  this  whole  thing  is  set  aside. 

Q.     Why  not? 

A.  If  the  whole  thing  is  set  aside,  we  would  have 
to  start  in  all  over  again  and  work  out  a  plan  by 
which  he  can  acquire  an  interest. 

Q.  Did  your  counsel  ever  tell  you  that  the  dis- 
position of  your  income  tax  liability  for  any  of  these 
years  would  require  that  this  transaction  with  your 
son  be  set  aside?  Did  you  ever  receive  advice  to 
that  effect? 

A.  I  believe  I  did,  yes.  If  I  didn't,  I  probably 
figured  it  out  myself,  if  the  whole  transaction  was 
set  aside,  that 

The  Court:  At  any  rate,  that  is  your  reason, 
isn't  it? 

The  Witness :    Yes,  sir. 
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The  Court :     All  right. 

Q.  (By  Mr.  Marcussen)  :  [187]  And  it  was  Mr. 
Smallpage  that  advised  you  to  that  effect,  is  that 
correct  ? 

Mr.  Smallpage:     Just  a  minute! 

A.     Advised  me  to  the  effect ? 

Q.  (By  Mr.  Marcussen) :  That  this  would  all 
have  to  be  set  aside  ? 

A.  I  couldn't  say  definitely  whether  Mr.  Small- 
page  said  that  or  not. 

Q.  Do  you  have  any  other  attorney  that  advised 
you? 

Mr.  Smallpage:  Just  a  minute!  To  which  we 
object. 

The  Court :  The  witness  said  either  his  attorney 
advised  him,  or  he  thought  it  up  himself.  That 
was  his  testimony. 

The  Witness:     Yes. 

Mr.  Smallpage :  I  would  like  to  have  an  explana- 
tion from  counsel  what  he  means  by  ' '  all  set  aside. ' ' 

Mr.  Marcussen:  I  think  I  have  identified  it  in 
the  record. 

Q.  (By  Mr.  Marcussen)  :  I  mean  this  trans- 
action that  has  been  entered  into  between  you  and 
your  son? 

The  Court:  I  think  the  witness  himself  used 
the  phrase  '^set  aside."  Go  ahead. 

The  Witness:  And  the  question  is  addressed  to 
me  now? 

Mr.  Marcussen :     No,  no  question.  Just  a  moment. 

Q.     (By  Mr.  Marcussen)  :   [188]  Do  you  recall 
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whether  your  attorney  advised  you  that  if  this  were 
held  to  be  a  partnership,  rather,  if  the  government 
would  not  recognize  the  partnership,  that  it  would 
be  to  your  advantage  to  undo  this  transaction  if  you 
could  ■?  Did  he  ever  tell  you  that  *? 

A.  I  didn't  have  to  have  anybody  tell  me  because 
I  had  the  figures  in  front  of  me,  when  the  govern- 
ment sent  in  the  request,  the  demand  for  revision 
of  the  income  tax  returns  on  the  basis  that  I  was 
to  contribute,  and  take  back  the  entire  ownership, 
and  contribute  some  sixteen  or  seventeen  thousand 
dollars,  and  at  the  same  time  my  son  receiving 
notice  that  he  was  to  be  refunded  some  twenty-three 
or  twenty-four  thousand  dollars  because  of  the  fact 
the  partnership  had  been  set  aside. 

Q.     And  was  it  your  understanding  that 

A.  (Interposing)  :  I  think  those  letters  are  in 
our  file. 

Q.  Was  it  your  understanding  that  the  govern- 
ment was  actually  attempting  to  set  aside  the  part- 
nership and  dissolve  the  partnership  ? 

A.  I  don't  think  there  was  any  question  of  it, 
it  was  so  set  forth  in  the  letter.  I  would  believe 
that  was  the  only  basis  on  which  they  would  reac- 
count  the  matter. 

Q.  During  the  year  1945  was  your  credit  with 
the  bank  still  good?  A.     1945?  [189] 

Q.     Yes. 

A.  My  credit  has  been  good  at  the  bank  at  all 
times  as  far  as  I  know  for  any  amomit  that  the 
banks  were  able  to  loan. 
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Q.  And  you  have  always  been  able  to  borrow 
substantial  amounts,  have  you,  from  the  bank  ? 

A.  Unless  I  was  overdrawn,  unless,  I  mean,  I 
was  up  to  my  borrowing  limit.  On  several  occa- 
sions— for  3^our  information  about  bank  loans,  on 
one  occasion  my  banker,  at  that  time  the  Stockton 
First  National  Bank,  had  a  loan  limit  of  $50,000. 
At  the  time  that  this  Goold  and  Downer  operation 
was  set  up — this  occurs  to  me  now — I  could  borrow 
no  more  money  from  them,  and  I  was  taken  by  the 
hand  and  led  down  to  the  bank  on  the  corner,  and 
my  banker  recommended  to  the  other  bank  (and  I 
was  not  a  customer) ,  that  they  lend  me  an  additional 
sum  of  money  which  was  required  to  finance  the 
Goold  and  Downer  operations. 

Q.  Your  credit  has  always  been  good,  and  it  is 
good  now? 

A.     As  long  as  it  has  not  been  exhausted. 

Q.  It  is  good  for  substantial  amounts  at  the  bank 
right  now  ? 

A.    At  the  present  time. 

Q.  How  much  could  you  go  to  the  bank  right 
now  and  borrow  ? 

A.     I  don't  know.   I  have  never  tried. 

Q.  What  is  the  largest  amount  you  tried  to 
borrow  ? 

Mr.  Smallpage:     Objected  to  as  immaterial. 

The  Court:  What  is  the  materiality,  aside  from 
the  [190]  testimony  of  the  man  that  his  credit  has 
been  good? 
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Mr.  Marcussen:  I  will  withdraw  the  question, 
if  your  Honor  please. 

The  Court:     Yes. 

Q.  (By  Mr.  Marcussen)  :  Now,  after  the  profits 
for  all  of  these  years  from  these  operations  were 
ascertained  you  knew  they  had  been  substantial, 
didn't  you,  for  1943,  '44,  '45  and  '46? 

A.     The  profits  were  substantial,  yes,  sir. 

Q.     Yes,  sir.  A.     From  the  oj^eration. 

Q.  And  that  your  son's  half  would  be  substan- 
tial? 

A.  I  didn't  know  whether  the  son  had  a  half  or 
not. 

Q.  Well,  if  he  did,  why,  the  half  would  be  sub- 
stantial, wouldn't  it? 

A.  If  it  was  a  substantial  earning,  if  he  had  half, 
it  would  be  substantial,  that  is  right,  yes. 

Q.  And  you  followed  your  attorney's  advice  all 
along  here  in  this  original  transaction  and  sale  to 
your  son,  and  I  think  you  have  testified  here  in  sub- 
stance that  you  followed  his  advice  all  the  way 
through.  Did  you  ever  depart  from  his  advice  in 
any  particular  on  this  transaction? 

A.  For  the  moment  I  can't  recall  any  particular 
instance. 

Q.    Yes. 

A.  This  attorney  has  been  my  attorney  all  dur- 
ing these  [191]  operations. 

Q.  Yes.  This  note  that  your  son  gave  you,  in 
whose  possession  was  that  note  ?  A.     Mine. 
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Q.     All  during  these  years  %  A.     Yes. 

Q.  How  come  that  your  attorney  and  your  ac- 
countant have  been  making  endorsements  on  it? 
Didn't  they  keep  it  in  their  office? 

A.  I  don't  believe  it  was  ever  out  of  my  office, 
except  possibly  for  those  purposes  of  endorsement 
that  occurred,  or  something. 

Q.  And  did  you  surrender  it  to  them,  or  did 
they  come  and  ask  you  for  it  % 

A.     I  can't  answer  that,  I  don't  know. 

Q.     Now,  did  you  ever  consider  the  possibility 

A.  (Interposing)  :  I  would  like  to  answer  that 
by  saying  that  my  papers  have  been  taken  out  of 
my  office  by  so  many  different  people,  accountants, 
the  Tax  Bureau  and  attorneys,  that  at  the  present 
moment  I  haven't  any  idea  where  half  of  them  are. 
As  far  as  the  note  is  concerned,  I  don't  believe  that 
the  note  was  ever  out  of  my  possession  except  for 
purposes  of  endorsement  that  were  done  by  counsel. 

Q.  Yes.  After  the  profits  were  ascertained,  did 
you  ever  give  any  consideration  to  permitting  your 
son  to  pay  this  [192]  by  having  him  merely  assign  to 
you  his  share  of  the  profits  in  the  business  % 

Mr.  Smallpage :  To  which  we  object,  unless  coun- 
sel specifies  the  year. 

The  Court:  Well,  is  this  omitted  cross-examina- 
tion? This  is  the  second  set  of  cross-examination  I 
have  permitted  you  to 

Mr.  Marcussen  (Interposing) :  He  has  gone  in- 
to the  matter,  the  matter  was  gone  into  on  redirect. 
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if  your  Honor  please,  as  to  why  he  didn't  make 

payments. 

The  Court:  Well,  on  matters  that  were  covered 
by  redirect  that  were  at  all  new,  I  take  it  you  can 
go  into,  but  I  didn't  know  this  was 

Mr.  Marcussen  (Interposing) :  Very  well,  I 
will  withdraw  the  question,  your  Honor. 

No  further  questions. 

Mr.  Smallpage :     That  is  all,  Mr.  Goold. 

The  Court:     That  is  all. 

Mr.  Smallpage :     Just  one  question,  Mr.  Goold. 

May  I  have  permission?  I  overlooked  it  entirely, 
your  Honor. 

Redirect  Examination 
By  Mr.  Smallpage : 

Q.  In  your  opinion,  assuming  that  your  son  was 
not  a  partner  interested  with  you  in  the  business 
but  was  purely  a  [193]  salaried  employee,  during 
the  year  1943  what  do  you  consider  his  services  were 
worth  % 

A.  Well,  for  similar  services,  superintendents 
and  managers  are  paid  anywhere  from  ten  to  fifteen 
thousand  dollars  a  year  for  operations  of  this  mag- 
nitude. 

Mr.  Smallpage :     That  is  all. 

The  Court:     Cross-examine? 

Mr.  Marcussen:     No  further  cross-examination. 
(Witness  excused.) 

Mr.  Smallpage :     That  is  all.  Petitioner  rests. 

The  Court:     No  further  testimony? 
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Mr.  Smallpage :     No. 
The  Court :     Call  your  first  witness. 
Mr.  Smallpage:     Will  Mr.  Goold  remain,  or  can 
he  remain? 

Mr.  Marcussen:     That  is  all  right. 
If  your  Honor  please,  I  would  like  to  offer  next 
in  order  as  Respondent's  Exhibit  next  in  order,  the 
1942  Joint  Income  Tax  Return  of  Everett  R.  and 
Elizabeth  F.  Goold. 

The  Court :    Admitted  in  evidence. 
The  Clerk:     Exhibit  Y. 

(The  Income  Tax  Return  referred  to  was 
marked  and  received  in  evidence  as  Respond- 
ent's Exhibit  Y.) 

Mr.  Marcussen :  And  is  it  stipulated  that  Everett 
R.  is  the  father  of  the  Petitioner,  and  Elizabeth  is 
the  mother?  [194] 

Mr.  Smallpage:  No,  that  is  the  Petitioner  and 
wife. 

Mr.  Marcussen:  Oh,  I  beg  your  pardon,  that  it 
is  the  Petitioner.    Thank  you  for  the  correction. 

BRUCE  McCUBBIN 

called  as  a  witness  for  an  on  behalf  of  the  Respond- 
ent, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 
The  Clerk :     State  your  name  and  address. 
The  Court:     Your  name  is  McCubbin,  you  are 
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an  Internal  Revenue  Agent,  is  that  correct,  in  the 

Stockton  District? 

The  Witness :     Yes. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Marcussen)  :  In  the  course  of  the 
exercise  of  your  duties,  did  you  have  occasion  to 
investigate  the  income  tax  liability  of  Mr.  Roily 
Goold?  A.     I  did. 

Q.  And  in  the  course  of  that  investigation,  did 
you  have  talks  with  him  about  his  liability  from 
time  to  time  ?  A.     I  did. 

Q.  And  when  did  you  first  undertake  this  inves- 
tigation ? 

A.  As  I  remember,  the  investigation  of  the  vari- 
ous joint  ventures  in  which  he  was  interested  in 
was  commenced  about  [195]  either  January  or 
February,  1945,  very  early  in  the  year. 

Q.  And  is  that  the  time  that  you  began  also  to 
investigate  Roily  Goold 's  income  tax  liability  for  the 
year  1943?  A.     That  is  right. 

Q.  And  do  you  recall  approximately  when  it  was 
in  the  course  of  your  investigation  that  you  had  a 
conference  with,  or  a  conversation  with  Mr.  Roily 
Goold? 

A.  I  had  various  conversations  with  Mr.  Goold 
from  the  first  day  I  commenced  the  investigation 
until  the  investigation  was  finally  completed. 

Q.  Did  you  have  any  conversation  with  him 
about  the  items  on  Exhibit  1,  which  is  the  Bill  of 
Sale? 
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Mr,  Smallpage:  To  which  we  object  upon  the 
ground  that  the  question  is  leading. 

The  Court:  Ask  him  whether  he  had  any  con- 
versations. 

Q.     (By  Mr.  Marcussen)  :     Did  you? 

The  Court :     Did  you  have  any  conversations  % 

A.     I  did. 

Q.  (By  Mr.  Marcussen)  :  I  hand  you  Exhibit 
1-A,  and  ask  you  whether  those  are  the  items  you 
had  a  conversation  with  him  about. 

Mr.  Smallpage:  To  which  we  object  upon  the 
ground  that  is  leading. 

The  Court:     Sustained.  [196] 

Mr.  Smallpage :  And  I  ask  that  the  document  be 
taken  from  the  witness'  inspection. 

Mr.  Marcussen:  I  don't  see  why  he  can't  see  an 
exhibit  that  has  been  offered  in  evidence.  I  am 
merely  identifying  the  conversation,  that  is  all. 

The  Court:  Now,  Mr.  McCubbin,  state  whether 
or  not  you  and  Roily  Goold  ever  had  a  conversation 
with  regard  to  the  Exhibit  which  is  before  you. 

The  Witness :    We  did. 

Mr.  Marcussen:     Yes. 

The  Court:     Now,  what  was  that  conversation? 

Mr.  Smallpage:  To  which  we  object  upon  the 
ground  the  proper  foundation  has  not  been  laid, 
the  time,  place,  the  people  present. 

The  Court :  I  will  withdraw  the  question  because 
it  is  improper  for  me  to  participate. 

Mr.  Marcussen:     I  will  restate  the  question. 
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Q.  (By  Mr.  Marcussen)  :  Will  you  state  what 
conversation  you  had  with  him  about  those  items, 
please  ? 

Mr.  Smallpage:  To  which  we  object  upon  the 
ground  the  proper  foundation  has  not  been  laid,  two 
grounds,  first,  the  people  present,  time  and  place, 
and  for  the  further  ground  that  this  question  is 
obviously  for  the  purpose  of  discrediting  Mr.  Roily 
Goold.  [197] 

The  Court:  Objection  overruled.  You  may  an- 
swer, Mr.  McCubbin. 

A.  As  I  remember,  I  asked  Mr.  Good  how  these 
items  were  arrived  at,  and  how  their  values  were 
determined.  To  my  best  recollection,  he  stated  that 
at  that  time  they  were  estimated,  they  w^ere  the 
closest  figures  obtainable  at  that  time. 

Does  that  answer  the  question'? 

Q.  (By  Mr.  Marcussen)  :  Did  you  have  any 
conversation  with  Mr.  Goold  at  all  about  the  note 
that  his  son  had  given  him  to  pay  for  those  items? 

A.     I  did. 

Q.  What  conversation  did  you  have  with  him 
about  that? 

Mr.  Smallpage:  May  it  be  understood  that  my 
objection  as  to  the  time,  place  and  people  present  is 
interposed  to  that  question  ? 

The  Court:     The  same  ruling.   Go  ahead. 

A.  I  asked  Mr.  Goold  if  his  son  had  ever  made 
any  payments  on  account  of  this  note.  He  stated, 
''no,"  he  had  not,  he  didn't  expect  him  to  make  any 
payments  on  the  note. 
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Mr.  Marcussen:     Will  you  speak  up  a  little  bit? 

The  Witness:  I  asked  Mr.  Goold  if  his  son  had 
ever  made  any  payments  on  this  note,  Mr.  Goold 
stated,  "no,"  he  had  not,  that  he  didn't  expect  his 
son  to  make  any  direct  payments  because  the  note 
provided  for  payments  of  25  per  cent  of  the  [198] 
anticipated  profits  in  these  various  joint  ventures 
which  would  be  applied  against  the  note. 

Mr.  Smallpage:  Would  you  give  me  your  Re- 
porter's notation  where  that  answer  came,  please'? 

The  Reporter:     Page  50. 

Q.  (By  Mr.  Marcussen)  :  Did  he  say  anything 
else  ? 

A.  I  asked  him — I  don't  remember  exactly  the 
questions  that  I  asked  him,  but  I  do  know  that  Mr. 
Goold 

Mr.  Smallpage  (Interposing):  Just  a  minute! 
To  which  we  object  upon  the  statement  of  the  wit- 
ness that  he  doesn't  remember  the  questions,  that 
he 

The  Court  (Interposing)  :     Objection  overruled. 

State  what  you  know,  Mr.  McCubbin. 

The  Witness :     I  do  know  that 

Mr.  Smallpage  (Interposing)  :  May  I  take  an 
exception  to  that,  please  % 

The  Court :     Exception  noted. 

The  Witness:  I  do  know  that  Mr.  Goold  made 
the  same  statement  to  me  that  he  has  made  here, 
that  he  couldn't  rely  on  aU  the  figures,  and  the 
records  were  there,  he  let  the  records  speak  for 
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themselves,  and  he  hesitated  to  answer  a  direct 
question  in  a  definite  manner  for  the  reason  that  he 
was  not  familiar  with  income  tax  law  and  procedure, 
and  he  might  get  himself  in  a  trap  as  far  as  his  tax 
liability  was  concerned.  [199] 

The  Court :  With  regard  to  the  last  part  of  that 
answer,  how  is  it  material,  Mr.  Marcussen  ? 

Mr.  Marcussen:  The  materiality,  if  your  Honor 
please,  is  that  it  shows  that  the  Petitioner  is  relying 
completely  on  counsel,  it  shows  a  knowledge  on  his 
part,  that  something  is  attempted  to  be  done  here, 
and  he  doesn't  want  to  be  led  into  any  traps.  Now, 
I  think  a  statement  of  that  kind  is  exceedingly 
material. 

The  Court :     Go  ahead.  Any  other  questions  1 

Q.  (By  Mr.  Marcussen)  :  Now,  did  he  say  any- 
thing further  about  payments  on  the  note,  that  you 
can  recall  ? 

A.  I  don't  remember  any  further  statements 
made  by  him,  or  any  other  questions  asked  by  me 
in  regard  to  this  matter. 

Mr.  Smallpage :     May  I  see  the  report,  please  *? 

Mr.  Marcussen :  No,  I  am  not  going  to  put  it  all 
in. 

Mr.  Smallpage :     Well,  you  will  put 


Mr.  Marcussen:  Well,  let's  not  argue  about  it. 
Will  you  please  read  it? 

Mr.  Smallpage     (Examining  document). 

Mr.  Marcussen:  Excuse  me,  your  Honor,  for 
raising  my  voice. 
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Q.  (By  Mr.  Marcussen) :  Now,  I  call  your 
attention  here  to  two  paragraphs  in  this  report, 
which  is  a  report  of  a  technical  advisor,  the  [200] 
paragraphs  being  on  pages  6  and  7,  and  ask  you 
just  to  read  that  over,  this  first  paragraph. 

The  Court:  Is  this  shown  to  the  witness  to  re- 
fresh his  memory  % 

Mr.  Marcussen:     Yes,  your  Honor. 

Mr.  Smallpage:  And  it  is  being  shown  to 
impeach  his  own  witness. 

The  Court:     Go  ahead,  Mr.  McCubbin. 

Mr.  Marcussen:  Just  read  it,  don't  read  it  out 
loud,  just  read  it,  this  first  part  of  the  first  para- 
graph on  page  6. 

Q.  (By  Mr.  Marcussen)  :  Now,  does  that  re- 
fresh your  recollection  about  anything  that  Mr. 
Goold  told  you  about  the  prospects  of  payment  on 
that  note  ? 

Mr.  Smallpage :     To  which  we  except. 

The  Court:     All  right,  state  your  objection. 

Mr.  Smallpage:  To  which  we  object  upon  the 
ground  that  the  document  shown  to  the  witness  is  a 
typewritten  document,  it  doesn't  purport  to  be 
signed  by  the  witness,  is  an  obvious  attempt  to 
impeach  the  witness  without  the  proper  foundation 
being  laid. 

The  Court:     Objection  overruled. 

This  document  was  given  to  you,  Mr.  McCubbin, 

for   the   purpose    of   refreshing   your   recollection. 

*  You  are  asked  now  to  testify  not  to  what  this  docu- 
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ment  says,  but  upon  the  recollection  [201]  that  you 
have    j^ourself    independently    of    this    document, 
which  it  refreshes  in  your  mind,  if  it  does. 

Mr.  Marcussen :     That  is  correct. 

The  Court:  Now,  do  you  have  such  a  recollec- 
tion refreshed  by  this  document  ? 

Mr.  Smallpage:  May  I  examine  the  document, 
your  Honor,  to  ascertain  whether  or  not  this  witness 
signed  that  document,  or  prepared  it,  or  was  it 
prepared  by  somebody  else  % 

Mr.  Marcussen:  I  will  identify  the  document 
further,  if  you  wish. 

The  Court :  Counsel  can  examine  it,  yes,  I  should 
think. 

Mr.  Smallpage :  In  other  words,  if  I  understand 
the  law  correctly — if  not  your  Honor  will  correct 
me — I  believe  that  a  witness  can  only  look  at  such 
document  as  he  himself  prepared  for  the  purpose 
of  refreshing  his  recollection,  or  one  that  was  pre- 
pared under  his  direction.  I  asked  counsel  to  let 
me  look  at  the  rest  of  the  report 

Mr.  Marcussen     (Interposing) :     I  will  withdraw 
the  question  at  this  time,  if  your  Honor  please. 
•    The  Court :     The  question  is  withdrawn. 

Mr.  Marcussen:  And  ask  leave  to  terminate  the 
examination  of  the  witness  at  this  time,  and  to  put 
on  another  witness  that  will  identify  this  documentt 

The  Court :  Well,  do  you  want  to  continue  with 
the  [202]  direct  examination  of  this  witness  on 
other  matters  ? 
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Mr.  Marcussen :     No,  your  Honor. 
The  Court:     Are  you  through  with  him '? 
Mr.  Marcussen :     I  am  through  with  him. 
The  Court :     Cross-examine. 
Mr.  Smallpage :     No  questions. 
Mr.  Marcussen :     All  right.   Step  down. 
The  Court :     That  is  all,  Mr.  McCubbin. 
(Witness  excused.) 

Mr.  Marcussen:     Mr.  Wilker. 
Whereupon, 

WILLIAM  G.  WILKER 

called  as  a  witness  for  and  on  behalf  of  the  Respond- 
ent, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

The  Clerk :     State  your  name  and  address. 

The  Witness :     William  G.  Wilker. 

Q.  (By  Mr.  Marcussen)  :  What  is  your  occu- 
pation, Mr.  Wilker? 

A.     Conferee  of  the  Technical  Staff. 

Q.     Of  the  Bureau  of  Internal  Revenue? 

A.     Of  the  Bureau  of  Internal  Revenue. 

Q.  And  will  you  state  briefly  what  are  your 
duties  as  a  Conferee  on  the  Technical  Staff? 

A.  We  invite  taxpayers  to  conferences  for  the 
purpose  of  [203]  discussing  the  matters  in  the  case, 
and  arranging  a  settlement,  if  possible. 

Q.  Do  you  also  prepare  reports  in  the  course  of 
your  duties  ? 


y 
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A.  Yes,  as  a  consequence  we  prepare  a  report 
of  what  we  have  done. 

Q.  Yes.  Do  you  recall  preparing  a  report  in 
connection  with  the  liability  of  the  Petitioners  in 
this  case  for  the  year  1943  %  A.     I  do. 

Q.     I  hand  you  this  file  in  which  is  contained 

Mr.  Smallpage  (Interposing)  :  To  w^hich  we  ob- 
ject upon  the  grounds  of  immateriality.  If  counsel 
desires  to  introduce  it  through  the  witness,  that  is 
proper,  but  a  report  cannot  be  introduced  in  evi- 
dence as  such. 

Mr.  Marcussen:  I  am  not  offering  this  in  evi- 
dence, I  don't  propose  to. 

The  Court:  Well,  I  am  at  a  loss  to  know  what 
the  question  is  leading  to,  then,  Mr.  Marcussen,  the 
identification  of  a  document  which  is  not  to  be 
introduced  in  evidence. 

Mr.  Marcussen:  If  your  Honor  please,  this  is 
the  same  document  which  I  handed  to  the  precedmg 
witness,  and  the  document  is  a  document  which  was 
made  by  Mr.  Wilker.  This  document  contains  a 
quotation  from  a  document  prepared  by  Mr.  Mc- 
Cubbin,  and  I  am  simply  going  to  identify  it  by  this 
witness,  [204]  that  quotation,  and  then  I  am  going 
to  take  it  to  Mr.  McCubbin  and  ask  him  whether  he 
recognizes  it,  have  it  further  identified,  and  then 
present  it  to  Mr.  McCubbin  and  ask  him  whether  it 
refreshes  his  recollection  about  a  conversation  he 
had,  not  with  the  taxpayer,  but  with  the  taxpayer's 
father,  Mr.  Roily  Goold. 
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The  Court:  Well,  you  are  proving  by  this  wit- 
ness, then,  that  a  quotation  in  the  document  is  a 
quotation  from  some  matter  prepared  by  Mr.  Mc- 
Cubbin  himself? 

Mr.  Marcussen:     Yes. 

The  Court:     I  see.    All  right,  proceed. 

Mr.  Smallpage:  To  which  we  object  upon  the 
ground  that  that  calls  for  a  conclusion  of  the  wit- 
ness, and  the  original  document  is  the  document 
that  should  be  produced.  The  petitioner  here  is 
placed  in  a  most  disadvantageous  position  when  a 
government  witness  is  permitted  to  say,  who  did 
not  have  the  talk  with  the  taxpayer,  that  a  docu- 
ment which  he  holds  in  his  hands  is  a  copy  of 
another  document.  Until  they  can  show  the  loss  of 
that  other  document  they  are  not  entitled  to  show 
a  copy  of  it,  that  is  fundamental  law. 

The  Court:     Objection  overruled. 

Mr.  Marcussen:     Very  well. 

The  Court :     You  may  answer,  Mr.  Wilker. 

Mr.  Smallpage:     Exception,  please. 

The  Court:     Exception  noted. 

Mr.  Smallpage :  And  in  order  that  my  objection 
might  [205]  be  made  specific,  it  is  because  the 
proper  foundation  has  not  been  laid  in  that  it  has 
not  been  shown  that  the  document  from  which  the 
alleged  quotation  was  taken  is  missing  and  cannot 
be  produced  for  examination. 

The  Court:     Go  ahead. 

Q.     (By  Mr.  Marcussen)  :     Now  I  call  your  at- 


210  E.  R.  Goold  vs. 

(Testimony  of  William  G.  Wilker.) 
tention  to  one  of  the  documents  contained  in  this 
file,  and  ask  you  whether  the  one  referred  to  is  a 
report   prepared   by   you   in   connection   with   the 
liability  of  this  taxpayer  for  the  year  1943  ? 

A.     (Examining  document)  :     It  is. 

Q.  Is  that  your  signature  appearing  on  page  16 
of  the  report?  A.     Yes,  sir. 

Mr.  Smallpage:  To  which  we  object  upon  the 
ground  it  is  immaterial,  what  his  report  is  concern- 
ing the  liability  of  this  taxpayer. 

The  Court:     Overruled. 

Mr.  Smallpage :  It  is  imderstood,  I  also  assume, 
that  in  a  conference  held  with  the  representative  of 
the  government,  that  the  statements  made  there 
which  involve  compromises  and  cross  questions  are 
certainly  not  to  be  used  against  the  witness,  unless 
he  himself  had  a  transcription  in  shorthand,  or  it 
was  by  some  other  recognized  means  taken  down. 

The  Court:     Go  ahead.  [206] 

Mr.  Marcussen:     Now,  if  your  Honor  please 

The  Court  (Interposing)  :  Let's  get  the  point  of 
this. 

Mr.  Marcussen:  I  must  make  a  statement  to 
clarify  the  record  at  this  point,  if  your  Honor  will 
indulge  me. 

The  Court:  I  don't  think  the  record  needs  clari- 
fication, because  I  think  the  record  is  clear.  The 
purpose  of  this  is  merely  to  identify  as  a  copy, 
from  something  that  Mr.  McCubbin  wrote,  two  para- 
graphs in  this  document  which  is  before  this  witness. 
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Mr.  Marcussen:  Yes.  I  also  wish  the  record 
to  show,  your  Honor,  that  this  is  not  a  statement 
made  by  the  taxpayer  in  any  attempt  to  compromise 
his  liability  at  all. 

The  Court:  All  right,  go  ahead.  As  I  said  be- 
fore, the  record  doesn't  need  it  because 

Mr.  Smallpage  (Interposing) :  Well  then,  the 
objection  is  it  is  hearsay. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Marcussen) :  I  call  your  attention 
to  page  6  of  this  document,  and  I  call  your  atten- 
tion to  the  paragraph  beginning  slightly  below  the 
middle  of  the  page,  which  reads 

Mr.  Smallpage  (Interposing) :  Just  a  minute. 
Let  him  read  it  himself. 

Q.  (By  Mr.  Marcussen)  :  [207]  I  will  ask  you 
to  read  it.  A.     ''The  above  mentioned ' 

Q.     (Interposing) :     No. 

The  Court:     No. 

A.     " Revenue  Agent's  report 

Q.  (By  Mr.  Marcussen)  (Interposing) :  Just 
read  it  silently,  Mr.  Wilker. 

A.     Oh,  excuse  me.     I  am  sorry,  I  am  sorry. 

Q.     Have  you  read  it?  A.    Yes. 

Mr.  Marcussen:    Do  you  want  to  see  it,  counsel"? 

Mr.  Smallpage:  Yes,  certainly,  I  want  to  see 
the  whole  document. 

Q.     (By  Mr.  Marcussen) :     I  ask  you  to  state 

Mr.  Smallpage  (Interposing):  Just  a  minute! 
Let  me  read  the  whole  document. 
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Mr.  Marcussen:  No,  the  docmnent  is  not  in  evi- 
dence. The  document  consists  of  sixteen  pages.  It 
is  a  confidential  document.  I  am  merely  establish- 
ing a  quotation  from  a  particular  page,  your  Honor. 

Mr.  Smallpage:  It  would  seem  to  me,  your 
Honor,  that  if  any  portion  of  this  document  can 
be  shown  to  the  witness  it  should  be  shown  to  the 
counsel  for  the  Petitioner. 

The  Court :  Go  ahead.  The  only  purpose  of  this, 
as  [208]  I  see  it,  is  to  get  two  paragraphs  identi- 
fied as  from  a  letter,  or  a  statement,  or  a  document 
prepared  by  Mr.  McCubbin.  That  is  the  only  rele- 
vancy of  this  at  all. 

Mr.  Smallpage:    Alleged  to  have  been  prepared. 

The  Court:  Well,  that  is  all  right,  alleged  to 
have  been.  I  don't  know.  Let  the  witness  testify. 
The  rest  of  the  document  is  irrelevant  and  imma- 
terial, we  are  not  interested  in  it. 

I  don't  take  it  that  counsel  for  the  government 
is  interested  in  it. 

Mr.  Marcussen:     That  is  right. 

The  Court:  The  rest  of  the  document  would  be 
totally  irrelevant  and  immaterial,  because,  as  you 
pointed  out,  the  proceedings  before  the  Conferee, 
before  any  settlement  proceedings,  are  as  though 
they  were  nothing  in  the  proceeding  here.  We  are 
not  interested  in  any  statements  made  or  in  any 
action  taken  by  way  of  settlement. 

Mr.  Smallpage :  All  right.  Then  is  this  not  fair, 
your  Honor,  that  before  they  produce  a  copy  made 
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by  a  third  person,  why  don 't  they  produce  the  report 
itself?  It  must  be  in  the  files  of  the  government. 
I  don't  think  that  is  an  unfair  request.  Why  don't 
they  produce  Mr.  McCubbin's  own  report?  I  have 
no  objection  to  that. 

The  Court:  Let's  go  ahead.  The  point  of  argu- 
ment here  is  with  regard  to  this  witness'  examina- 
tion as  to  those  [209]  paragraphs. 

Now  proceed,  Mr.  Marcussen. 

Q.  (By  Mr.  Marcussen)  :  Now  I  would  like  to 
ask  you,  Mr.  Wilker,  about  these  two  paragraphs 
which  are  in  quotation  marks,  and  ask  you  where 
you  got  those  two  paragraphs  that  are  quoted  on 
pages  6  and  7  of  this  report. 

A.     From  a  report  by  the  Revenue  Agent. 

Q.    And  who  was  the  Revenue  Agent? 

A.     Mr.  McCubbin. 

Q.  Yes.  And  at  the  time  that  you  inserted  these 
two  paragraphs  from  that  Revenue  Agent's  report 
in  this  report,  did  you  have  the  Revenue  Agent's 
report  before  you?  A.     I  did. 

Q.     And  it  was  taken  from  that?  A.    Yes. 

Q.     Do  you  know  where  that  report  is  now? 

A.    No. 

Mr.  Marcussen:  That  is  all  that  I  have  to  ask 
of  this  witness. 

The  Court:  That  is  all,  unless  there  is  cross  ex- 
amination. 

Mr.  Smallpage :  Yes,  I  would  like  to  know  what 
became 
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The  Court     (Interposing) :     All  right. 

Cross-Examination 
By  Mr.  Smallpage: 

Q.  Mr.  Witness,  how  voluminous  was  that  report 
of  Mr.  McCubbin's  from  which  he  took  this  extract? 

A.     Oh,  I  don't  recall. 

Q.     Well,  was  it  four  pages  or  ten  pages?' 

A.     Oh,  more  likely  ten,  but  I  am  not  certain. 

Q.  It  was  a  bound  volume,  or  a  bound  report, 
was  it  not? 

A.  Well,  no,  not  bound,  that  is,  it  was  a  sheaf 
of  papers  fastened  together,  I  presume,  with  a  staple 
or  fastener. 

Q.  It  is  a  part  of  the  government  records,  in  so 
far  as  this  transaction  is  concerned? 

A.     It  was  when  I  had  it. 

Q.     And  you  treated  it  as  such,  did  you  not? 

A.     Oh,  yes. 

Q.     Now,  what  did  you  do  with  it? 

A.  I  associated  it  with  the  file  when  I  trans- 
mitted the  file  to  my  superiors. 

Q.  That  is  to  say,  it  was  filed  with  this  docu- 
ment of  which  this  is  alleged  to  be  a  copy,  is  that 
right?  A.     Pardon  me? 

Q.  It  was  filed  with,  or  associated  with  you — 
by  the  way,  what  do  you  mean  by  the  word  "asso- 
ciated" by  you? 

A.  Put  into  the  files,  placed  with  the  docket, 
or  with  the  folder  that  I  had  for  the  case. 

Q.     And  was  it  stapled  at  the  time?  [211] 
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A.    No. 

Q.  But  it  was  at  least  put  in  there  in  the  same 
way  your  report  was*? 

A.  Well,  it  was  kept  separate,  my  report  was, 
upon  the  Petitioner,  the  partnership  report  was  a 
separate  document,  kept  separate  from  that  file, 
that  is,  it  was  not  bound  in  a  jacket  like  this. 

Q.  All  right,  but  you  put  it  in  the  jacket  when 
you  returned  it?  A.     Oh,  yes;  oh,  yes. 

Q.     To  whom  did  you  return  it? 

A.     It  went  to  my  superior. 

Q.     Who  is  that? 

A.  Mr.  Lowder  and  Mr.  Harlacher,  from  there 
it  would  go  to  the  file  clerks. 

Q.  Have  you  made  any  search  to  ascertain 
whether  or  not  that  document  is  not  in  the  files  at 
the  present  time  ?  A.     No. 

Q.  Has  anyone  ever  requested  of  you  that  you 
make  a  search  to  ascertain  ?  A.     No. 

Q.  Now,  in  the  preparation  of  your  report,  did 
you  dictate  that  particular  paragraph,  or  did  you 
give  Mr.  McCubbin's  alleged  report  to  a  stenog- 
rapher and  tell  her  to  make  a  transcription?  [212] 

A.  I  told  her  to  make  a  transcription  and 
checked  it. 

Q.  And  is  that  the  only  portion  of  his  report 
that  is  included? 

Mr.  Marcussen:  Object  to  that,  it  has  no  ma- 
teriality, if  your  Honor  please. 
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Q.  (By  Mr,  Smallpage) :  That  is  included  in 
this  document?  A.     As  a  quotation? 

Mr.  Marcussen:  Objection  on  the  ground  it  is 
immaterial,  your  Honor,  and  going  to  take  time. 

The  Witness :     It  is  the  only  part  I  see  quoted. 

The  Court :     All  right,  any  other  questions. 

Mr.  Smallpage:     That  is  all. 

The  Court:     That  is  all. 

Mr.  Marcussen:  Now,  just  a  moment,  Mr. 
Wilker. 

Redirect  Examination 
By  Mr.  Marcussen: 

Q.  You  testified  that  the  Revenue  Agent's  re- 
port was  returned  to  the  file.  Is  that  the  same  as 
this  file  that  is  involved  in  this  proceeding? 

A.  When  I  said  to  the  files,  I  meant  to  our  file 
room  in  our  office  room.  From  there  I  can  imagine 
that  it  was  returned  to  the  Revenue  Agent's  office. 

Q.     I  see. 

And  I  think  you  testified  that  that  was  a  report 
of  [213]  the  partnership,  the  analysis  of  the  part- 
nership income? 

A.     Yes,  yes,  this  was  on  the  partnership. 

Q.  Well,  in  the  ordinary  course  of  Bureau  pro- 
cedure, would  that  document  be  placed  in  this  file, 
or  would  it  be  returned  to  the  partnership  file? 

A.     It  was  returned  to  the  partnership  file. 

Q.  Yes.  And  do  you  recall  whether  I  asked  you 
to  look  for  that  in  this  file?  Have  you  made  a 
search  ? 
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A.     Yes,  I  have  looked  in  this  file. 
Q.     And  did  you  find  it  ?  A.     No. 

Mr.  Marcussen:  That  is  all. 
The  Court:  That  is  all,  sir. 
Mr.  Smallpage:     Just  one  minute. 

Recross-Examination 
By  Mr.  Smallpage : 

Q.  Mr.  VV^itness,  at  the  time  that  Mr.  Scott  and 
Mr.  Goold  and  his  son  and  myself  were  in  your 
office,  did  you  at  that  time  have  Mr.  McCubbin's 
report  before  you? 

Mr.  Marcussen:  Object  to  it  on  the  grounds  it  is 
immaterial.  We  are  not  concerned  about  any  con- 
ferences that  took  place. 

The  Court:     I  don't  think  it  is  material. 

Mr.  Marcussen:  In  the  Technical  Staff,  that  is 
the  whole  point.  [214] 

The  Court:     I  will  sustain  the  objection. 

Q.  (By  Mr,  Smallpage)  :  Did  you  at  the  time 
that  we  had  that  conference  make  any  statement  to 
us  individually  or  collectively  that  Mr.  Goold  had 
made  any  statement  to  Mr.  McCubbin  with  respect 
to  the  terms  under  which  he  had  sold  this  property 
to  his  son? 

Mr.  Marcussen:  Objection  on  the  grounds  that 
it  is  not  proper  cross-examination,  not  within  the 
scope  of  the  direct. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Smallpage:     That  is  all. 
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The  Court:     That  is  all,  sir. 
(Witness  excused.) 

Mr.  Marcussen:     Recall  Mr.   McCubbin,   please. 

Whereupon, 

BRUCE  McCUBBIN, 

recalled  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  previously  sworn,  was  ex- 
amined and  testified  further  as  follows : 

Direct  Examination 
By  Mr.  Marcussen : 

Q.  Now,  Mr.  McCubbin,  I  want  to  call  your  at- 
tention to  page  6  of  this  report  which  has  been 
identified  by  the  preceding  witness,  and  I  call  your 
attention  to  the  second  last  paragraph  on  the  page 
which  appears  in  quotation  marks,  and  is  the  first 
of  the  two  paragraphs  which  the  preceding  witness 
identified,  and  I  ask  you 

The  Court:  (Interposing)  You  might  just  ask 
him  whether  that  refreshes  his  recollection  or  not. 

Q.  (By  Mr.  Marcussen)  :  Yes,  whether  that  re- 
freshes your  recollection  as  to  any  conversation  that 
you  had  with  Roily  Goold  as  to  the  subject  of  mak- 
ing payments  on  the  note  ? 

Mr.  Smallpage:  Just  a  minute,  if  your  Honor 
please. 

The  Court:     All  right. 

Mr.  Smallpage:  That  document  should  never 
have  been  shown  to  this  witness  until  I  have  had  an 
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opportunity  to  object  to  it.  It  is  an  attempt  to  im- 
peach his  own  witness  without  the  proper  founda- 
tion being  laid.  The  phraseology  contained  in  those 
two  paragraphs  is  at  distinct  variance  with  what  the 
witness  testified  to  on  direct  examination.  Now,  it 
is  most  assuredly  unfair  to  this  witness  to  be  pre- 
sented with  a  document  which  he  himself  does  not 
know  is  a  quotation  from  a  report  which  was  made 
by  him,  and  in  view  of  the  fact  that  the  government 
has  shown  no  attempt,  no  effort  whatsoever  to  go 
over  to  their  file  room  and  get  the  other  document 
which  certainly  must  be  in  existence,  the  original 
report  from  which  that  document  that  extract  was 
taken  is  in  existence,  it  is  right  here.  We  have  pro- 
duced for  the  government  some,  I  think,  50  exhibits. 
We  only  had  three  or  four.  They  required  and 
asked  us  repeatedly  up  to  Saturday  to  produce  dif- 
ferent exhibits.  Now,  certainly  [216]  they  have  had 
the  opportunity  to  go  over  there  and  bring  that 
partnership  report  here,  and  if  they  wanted  to  re- 
fresh Mr.  McCubbin 's  mind,  they  could  have  had  it 
here  to  do  so,  and  to  rely  upon  an  alleged  copy  made 
by  a  stenographer  who  was  told  to  copy  a  paragraph 
is  most  imf  air  to  the  witness,  and  does  not  constitute 
the  proper  foundation  for  an  impeachment  of  their 
own  witness.    That  is  exactly  what  this  is. 

The  Court:     Objection  overruled. 

Does  this  refresh  your  recollection*? 

The  Witness:     It  does. 
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Q.  (By  Mr.  Marcussen)  :  Now,  can  you  testify 
after  your  recollection  is  refreshed  as  to  what  Mr. 
Roily  Goold  did  tell  you  about  payments  on  the 
note  ? 

Mr.  Smallpage:  Just  a  minute!  To  which  we 
object  upon  the  ground  that  the  question  has  been 
asked  and  answered  in  direct  conversation. 

The  Court:     Overruled. 

A.     Well,  he  stated  he  had  received 

The  Court:  (Interposing)  Now  you  are  testi- 
fying from  your  own  recollection? 

Mr.  Smallpage:  Listen,  let's  remove  the  docu- 
ment from  the  witness' 

The  Court:  (Interposing)  You  are  not  testi- 
fying from  any  document,  it  is  just  what  you  re- 
member now  from  your  own  [217]  recollection  of  it. 

Mr.  Smallpage:     Let's  put  it  up  here. 

Mr.  Marcussen:  Let's  leave  it  here.  I  have  cov- 
ered the  page. 

The  Witness:  As  I  remember,  Mr.  Goold  stated 
that  he  had  received  no  payments  on  the  note,  and 
he  didn't  expect  to  receive  any  direct  payments  on 
the  note.  As  I  re-collect,  Mr.  Goold  stated  that  he 
at  that  time  had  received  no  payments  on  the  note, 
and  did  not  expect  to  receive  any  payments  on  the 
note. 

Q.  (By  Mr.  Marcussen)  :  Now,  is  there  any 
doubt  about  it  in  your  mind  at  all,  as  to  whether 
he  made  that  statement  to  you? 

A.     No,  there  never  was. 
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Mr.  Marcussen:     That  is  all. 

Mr.  Smallpage:  Will  you  please  refer  back  to 
the  witness'  testimony  that  he  gave  on  direct  ex- 
amination, wherein  he  stated  that  Mr.  Goold  did 
not  expect  his  son  to  make  payments  on  the  note, 
but  his  money  on  the  note  was  to  come  out  of  his 
son's  share  of  the  profits  of  the  business?  Please 
refer  to  that  testimony  that  the  witness  gave. 

The  Court:  Was  that  the  part  that  you  asked 
the  Reporter  to  make  a  notation  on? 

Mr.  Smallpage:  It  is  right  about  in  there,  if 
your  Honor  recalls  that  testimony. 

The  Court:  Well,  the  testimony  will  appear 
when  the  [218]  transcript  is  made  up.  You  may 
cross-examine  the  witness  on  the  assumption  that 
he  did  make  the  statement. 

Mr.  Smallpage:  Thank  you.  I  did  not  want  to 
make  cross-examination  on  an  erroneous  assumption 
of  fact. 

The  Court:     All  right. 

Mr.  Marcussen:  Now,  will  it  be  understood  that 
you  will  state  to  the  witness  what  you  understood 
his  statement  was? 

Mr.  Smallpage :  Please  refer  back  to  your  notes, 
page  50. 

The  Court:  I  don't  know  if  the  Reporter  can 
find  it.   Do  you  think  you  can? 

(The  testimony  referred  to  was  read  by  the 
Reporter,  as  follows:) 
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"Answer:   I  asked  Mr.  Goold  if  his  son  had 
ever  made  any  payments   on  account  of  this 
note.    He  stated,  'no,'  he  had  not,  he  did  not 
expect  him  to  make  any  payments  on  the  note. ' ' 
The  Court:     All  right,  that  is  enough.   Your  as- 
sumption is  correct. 

Mr.  Smallpage:     I  thought  it  was. 

Cross-Examination 
By  Mr.  Smallpage : 

Q.  Now,  that  is  a  fact  what  he  said,  isn't  it,  Mr. 
McCubbin,  your  testimony  is  true  and  correct  as 
given  in  your  [219]  direct  examination  and  as  re- 
ported by  this  young  lady? 

A.  That  is  correct,  but  I  still  believe  that  both 
of  my  statements 

Q.     (Interposing)     Just  a  minute! 

The  Court:  Not  what  you  believe,  what  he  said. 
Now,  you  said  once  that  he  said  he  didn't  expect  any 
direct  payments  because  he  was  going  to  get  pay- 
ment out  of  the  profits. 

The  Witness :     That  is  right. 

The  Court :  All  right,  it  is  not  what  you  believe, 
it  is  what  he  said. 

The  Witness :     All  right. 

Q.  (By  Mr.  Smallpage)  :  Now,  Mr.  McCubbin, 
in  your  report  you  never  made  any  contention  that 
this  transaction  between  Goold  and  his  son  was  a 
gift  and  not  a  purchase,  did  you? 

Mr.  Marcussen:  Object  to  that  on  the  grounds 
it  is  improper  cross-examination. 


Comm.  of  Internal  Revenue  223 

(Testimony  of  Bruce  McCubbin.) 

The  Court:     Sustained. 

Mr.  Smallpage:     All  right,  I  call  for  the  report. 

The  Court:  All  right,  it  does  not  make  any  dif- 
ference what  Mr.  McCubbin  contended  with  regard 
to  it,  we  are  interested  in  what  the  facts  are. 

Mr.  Smallpage:     That  is  right.    All  right. 

The  Court:     Yes,  it  is  irrelevant. 

Mr.  Smallpage:  The  point  I  want  to  make  is 
this :  [220]  That  is  if  he  had  received  any  evidence 
to  the  effect  that  this  was  a  gift  and  not  a  purchase 
transaction,  he  should  have  so  reported  it  in  his 
return,  which  he  did  not,  and  I  submit  it  is  a  matter 
of  fact  that  he  made  no  such  return.  I  am  not 
privileged,  as  I  understand  the  law,  to  examine  these 
Internal  Revenue  Agents'  reports.  That  is  correct, 
is  it  not,  your  Honor?  [221] 

*     *     * 

Mr.  Smallpage:  May  the  record  show,  in  re- 
sponse to  the  petition  of  the  Respondent,  Petitioner 
had  ready  here  for  examination  as  their  witnesses, 
Mr.  Snell,  CPA,  Accountant  for  the  Petitioner,  who 
prepared  some  of  these  exhibits,  and  also  Mrs. 
Katharine  Goold,  the  mother  of  the  petitioner.  [225] 
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[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents,  1  to  17  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  on 
file  in  my  office  as  called  for  by  the  "Praecipe  for 
Record"  in  the  proceeding  before  The  Tax  Court 
of  the  United  States  entitled  ''E.  R.  Goold,  Peti- 
tioner, V.  Commissioner  of  Internal  Revenue,  Re- 
spondent," Docket  No.  15072  and  in  which  the  pe- 
titioner in  the  Tax  Court  proceeding  has  initiated 
an  appeal  as  above  numbered  and  entitled,  together 
with  a  true  copy  of  the  docket  entries  in  said  Tax 
Court  proceeding,  as  the  same  appear  in  the  official 
docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  AVashington,  in  the  District  of  Columbia, 
this  7th  day  of  July,  1949. 

[Seal]  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court 
of  the  United  States. 
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[Endorsed]:  No.  12296.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  E.  R.  Goold, 
Petitioner,  vs.  Commissioner  of  Internal  Revenue, 
Respondent.  Transcript  of  the  Record.  Upon  Pe- 
tition to  Review  a  Decision  of  The  Tax  Court  of 
the  United  States. 

Filed  July  21,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12296 

E.  R.  GOOLD, 

Petitioner, 
vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

STATEMENT  OF  POINTS  AND 
DESIGNATION  OF  RECORD 

Now  Comes  the  petitioner,  E.  R.  Goold,  by  his 
attorney  as  undersigned,  and  states  that  the  points 
on  which  he  intends  to  rely  as  to  the  relief  sought 
in  this  proceeding  for  review  of  a  decision  of  The 
Tax  Court  of  the  United  States  are,  with  reference 
to  the  petition  for  review  hereinbefore  filed  with 
the  said  Tax  Court,  all  of  the  assignments  of  error 
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numbered  1  to  4,  inclusive,  as  set  forth  in  section 
IV  of  the  said  petition  for  review,  and  the  same  are 
so  adopted. 

The  said  petitioner  designates  as  material  to  the 
consideration  of  the  review  subject  of  this  proceed- 
ing all  those  parts  of  the  record  described  in  the 
petitioner's  Praecipe  for  Eecord  under  items  1  to 
7,  inclusive,  of  that  document,  this  statement  of 
points  and  designation  of  record,  and  exhibits  1-A, 
2-B,  3-C,  and  28  filed  in  the  proceeding  before  The 
Tax  Court  of  the  United  States  at  the  hearing 
thereon  March  28  and  29,  1948,  all  of  which  items 
and  exhibits  are  properly  to  be  included  in  the 
record  to  be  printed  in  this  proceeding.  The  peti- 
tioner also  designates  as  material  to  the  considera- 
tion of  this  review  as  part  of  the  record  to  be 
printed,  as  stated  above,  the  following  described 
portions  of  stenograpliic  transcript  of  the  proceed- 
ings of  the  Division  of  The  Tax  Court  of  the  United 
States  held  and  had  in  this  cause  at  San  Francisco, 
California,  on  March  28  and  29,  1948,  to-wit : 

(1)  The  last  four  (4)  lines  of  page  30; 

(2)  Beginning  with  line  17  on  page  32,  reading, 
*'By  Mr.  Smallpage":  to  and  including  line  22  on 
page  47,  reading,  "A.  There  was  not  anything  dis- 
cussed on  that. ' ' ; 

(3)  Beginning  with  line  10  on  page  48,  reading, 
*' Elizabeth  Goold"  to  and  including  the  last  line  on 
page  49; 

(4)  Beginning  with  line  10  on  page  50,  reading 
'^ Cross-Examination"  to  and  including  line  22  on 
page  51,  reading,  "A.  He  always  has."; 
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(5)  Lines  17  and  18  on  page  56,  reading  "Cross- 
Examination  by  Mr.  Marcussen:"; 

(6)  Beginning  with  line  20  on  page  58,  reading, 
"Q.  All  right.  Now  I  want  to  take  you  back  to  the 
first  ..."  to  and  including  line  20  on  page  66,  read- 
ing, ' '  Mr.  Marcussen :  No,  I  am  not. ' ' ; 

(7)  Beginning  with  line  1  on  page  72  to  and 
including  line  16  on  page  119,  reading,  "A.  I  don't 
know. ' ' ; 

(8)  Beginning  with  line  19  on  page  121,  reading, 
"C.  E.  Kennedy"  to  and  including  line  24  on  page 
121,  reading,  "Direct  Examination."; 

(9)  Beginning  with  line  7  on  page  124,  reading, 
"By  Mr.  Smallpage:"  to  and  including  line  14  on 
page  125,  reading,  "in  the  partnership."; 

(10)  Begiiming  with  line  22  on  page  129,  read- 
ing, "George  Rollin  Goold"  to  and  including  line 
3  on  page  195,  reading,  "Petitioner.  Thank  you 
for  the  correction."; 

(11)  Beginning  with  line  6  on  page  195,  reading, 
"Bruce  McCubbin"  to  and  including  line  7  on  page 
221,  reading,  "The  Court:  Yes,  the  objection  is  sus- 
tained. ' ' ; 

(12)  Beginning  with  line  14  on  page  225,  read- 
ing, "Mr.  Smallpage:  May  the  record  show,  in  re- 
sponse to  ..."  to  and  including  line  18  on  page  225, 
reading,  "Mrs.  Katharine  Goold,  the  mother  of  the 
petitioner. ' ' 

Dated:  July  29,  1949. 

/s/  LAFAYETTE  J.  SMALLPAGE, 
Attorney  for  the  Petitioner. 
[Endorsed] :     Filed  July  30,  1949. 
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No.  12,296 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


E.  R.  GooLD, 

Petitioner, 
vs. 
Commissioner  of  Internal  Revenue, 


> 


Respondent. 


Upon  Petition  to  Review  a  Decision  of  the  Tax  Court 
of  the  United  States. 


OPENING  BRIEF  OF  PETITIONER. 


To  the  United  States  Court  of  Appeals,  for  the  Ninth 
Circuit: 

QUESTION  ON  APPEAL. 

This  is  a  petition  to  revievr  a  decision  of  the  Tax 
[Court  of  the  United  States  confirming  in  part  a  de- 
tennination  by  the  respondent  of  deficiencies  in  in- 
come and  Adctory  taxes  on  the  petitioner's  1943  income 
and  victory  tax  return  in  the  amount  of  $18,632.28,  of 
which  determination  the  Tax  ('Ourt  approved  $17,- 
793.84  as  valid.    (Tr.  p.  52.) 


JURISDICTION. 

Jurisdiction  of  this  Court  of  Appeals  to  review  the 
decision  is  based  on  Sections  1141,  1142  and  1143  of 
the  Internal  Revenue  Code  (c.  2,  53  U.S.  Statutes 
at  L.). 

The  findings  of  fact  and  conclusions  of  law  to  which 
exceptions  are  taken  in  tJiis  petition  are  found  in  the 
memorandiun  of  findings  of  fact  and  opinion  of  Judge 
Kern  printed  at  pages  34  to  52  of  the  transcript  of 
record. 


QUESTIONS  AT  ISSUE. 

The  petitioner's  assignments  of  error  in  his  peti- 
tion for  review  (Tr.  p.  64)  present  two  questions  for 
consideration  by  this  Court,  namely: 

(1)  Question  of  fact. 

Did  the  Tax  Court  err  in  its  finding  of  fact  from 
the  evidence  before  it  and  the  presumptions  imposed 
by  Section  172  of  the  Civil  Code  of  the  State  of  Cali- 
fornia that  the  petitioner  did  not  acquire  his  interest 
in  the  partnership  business  of  R.  Goold  &  Son  by 
purchase  ? 

(2)  Question  of  law. 

Did  the  Tax  Court  err  in  finding  that  the  petition- 
er's accrued  California  income  tax  on  his  income  from 
the  said  partnership  business  was  not  deductible  in 
computing  his  income  subject  to  the  victory  tax  in 
force  for  the  calendar  vear  1943*? 


SUMMARY  OF  ARGUMENT. 

(A)  There  are  two  questions  presented  herewith  for 
review:  First  (one  of  fact),  did  Rollin  Groold,  father 
of  petitioner  (hereinafter  designated  *' Father"),  give 
or  sell  a  one-half  interest  in  his  business,  as  of  Jan- 
uary 1943,  to  his  son  E.  R.  Goold  (hereinafter  desig- 
nated "Son")?  The  Tax  Court  held  that  the  trans- 
action by  which  this  one-half  interest  in  the  business 
was  transferred  was  one  of  gift,  and  thus  the  earnings 
of  the  petitioner  thereon  are  his  separate  property 
and  taxable  as  such.  Son  claims  that  he  purchased  the 
interest  from  his  Father,  and  thus  his  earnings  are 
community  property  and  taxable  as  such. 

(B)  The  second  question  for  review  (one  of  law) 
is  technical  and  will  be  discussed  in  the  latter  part  of 
this  brief. 

(O)  Tax  Involved:  The  amoimt  of  tax  in  dispute 
on  this  appeal  is  in  excess  of  $17,793.84,  the  petitioner 
contending  that  he  is  entitled  to  a  refund  of  approxi- 
mately $200.00. 

(D)  Statutes  and  Regulations:  Citations,  quota- 
tions and  applicable  statutory  provisions  and  regula- 
jtions  interpretive  of  them  mil  appear  in  the  argu- 
Iment. 


FIRST  QUESTION. 
I  Facts. 

(A)  At  all  times  material  to  this  proceeding.  Son 
was  married  and  living  with  his  wife,  Elizabeth — a 
resident  of  Stockton,  California — and  had  as  depend- 
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ents  during  the  calendar  year  three  daughters,  to- 
gether with  a  son  born  June  29,  1943.  (Admission  of 
respondent  in  his  answer — Tr.  p.  25.) 

(B)  Father  Goold  and  Son  were  equal  partners  in 
a  general  contracting  business,  conducted  under  the 
name  of  R.  Groold  &  Son.  This  fact  is  admitted  by 
respondent.  Son  acquired  his  one-half  interest  therein 
on  January  2,  1943,  in  consideration  for  which  he 
gave  his  promissory  note,  originally  in  the  principal 
sum  of  $100,000.00,  bearing  no  interest,  and  payable 
out  of  50%  of  Son's  share  of  future  earnings  of  the 
partnership.  This  principal  sum  of  this  note  was 
subsequently  reduced  by  endorsements  to  $70,741.00, 
in  accordance  with  the  agreement  under  which  the 
partnership  interest  was  acquired  by  Son.  (Admis- 
sion of  respondent  in  his  answer — Tr.  p.  25.) 

(C)  Son  and  his  mfe  returned  their  partnership 
income,  fifty-fifty,  as  community  property.  Their 
basis  for  so  doing  is  found  in  the  California  law  of 
community  property  which  holds  that  property  ac- 
quired on  the  credit  of  community  property  estate  is 
community  property.  The  pertinent  provisions  of 
California  law  are  set  forth  with  citations  of  Cali- 
fornia cases  in  G.C.M.  13620,  C.B.  XIII-2  (1934),  p. 
179,  over  the  signature  of  Hon.  Robert  H.  Jackson, 
now  associate  justice  of  the  Supreme  Court  of  the 
United  States.  Cf.  opinion  in  Edwin  C.  F.  Knowles, 
40  B.T.A.  861. 

(D)  A  bill  of  sale  was  executed  and  delivered 
(Exhibit  lA,  Tr.  p.  55)  which  set  forth  in  detail  the 


I  business  assets  which  were  the  subject  of  the   sale. 
The  working  papers  given  to  counsel,  who  prepared 
j  the  bill  of  sale  for  Father,  had  the  word  "estimate" 
1  set  opposite  the  items  designated  upon  the  said  paper 
I  and  said  bill   of  sale  as  '^D",  "E"  and  ''F".    The 
I  value  of  the  other  items  were  taken  from  the  books 
of  the  business;  these  correspond  directly  with  those 
book  values  thereof,  with  the  exception  of  item  ''C" 
in  which  a  mistake  was  made  of  no  particular  mo- 
ment. 


ARGUMENT. 

(1)  It  is  obvious  that  this  transaction  was  either 
gift  from  Father  of  the  community  property  of  him- 

iself  and  his  wdfe  (Son's  mother),  or  it  was  a  sale 
'thereof.  In  the  argument  of  counsel  for  respondent, 
the  latter  inferentially  admitted  that  the  transaction 
was  subject  to  considerable  question  as  being  one  of 
gift,  but  that  this  fact  could  not  be  used  in  support 
of  a  deduction  that  the  transaction  was  one  of  sale. 
This  argument  is  obviously  unsound. 

(2)  The  fact  that  the  parties  particularly  speci- 
fied in  this  bill  of  sale  the  value  of  each  item,  with 
the  proviso  that  with  respect  to  those  items  of  which 
an  estimate  was  made  an  adjustment  in  the  face 
amount  of  the  note  would  be  made  to  correspond  with 
the  true  value  thereof  (Son's  testimony,  Tr.  pp.  73 
and  121 — Father's  testimony,  Tr.  pp.  147,  173  and 
180),  indicates  an  intent  that  this  transaction  should 
be  one  of  sale  rather  than  gift:    The  question  before 


the  Court  is  the  intention  of  the  parties,  Father  and 
Son.  Each  has  testified  directly  in  the  testimony  that 
it  was  their  intention  to  make  a  sale.  (Son's  testi- 
mony, Tr.  pp.  71,  81,  117,  120  and  135— Father's  testi- 
mony, Tr.  pp.  139,  149,  150,  169  and  170.)  A  witness 
is  presumed  to  tell  the  truth.  However,  this  intention 
of  mind  is  best  shown  by  the  subsequent  acts  of  the 
parties.  This  brings  to  mind  the  old  proverb,  ''The 
acts  speak  so  loudly  tliat  one  can  not  hear  the  spoken 
word."  Counsel  for  respondent  bases  his  argument 
upon  the  fallacious  theory  that  even  though  all  of  the 
forms  relating  to  a  sale  were  complied  with  and  all 
of  the  acts  of  the  parties  indicated  a  sale,  that  is  proof 
positive  that  the  parties  had  a  ''gift"  transaction  in 
mind— othei'wise  they  would  not  have  been  so  meticu- 
lous. To  the  mind  of  the  Avriter  of  this  brief,  this 
is  a  ridiculous  argument.  It  is  conceded  that  Father 
wanted  Son  as  a  partner,  and  that  the  pai*tnership 
was  legally  formed,  and  has  been  at  all  times  carried 
on  as  such.  (Respondent's  answer,  Tr.  p.  25,  para- 
graph 5(b).)  Now,  if  Father  desired  to  make  a  gift 
of  this  one-half  interest,  he  could  have  done  so  and, 
simultaneously  upon  the  receipt  of  that  gift.  Son 
could  have  converted  that  gift  into  community  prop- 
erty by  a  simple  declaration  and  transfer  to  his  wife 
thereof  (O'Done  v.  MarzoccJii,  34  A.C.  499) ;  there- 
after, the  tax  would  have  been  allocated  exactly  in  the 
same  manner  as  that  for  which  he  now  appeals.  Like- 
wise, Father  could  have  made  a  joint  gift  to  Son  and 
the  latter 's  wife,  and  the  same  result  would  have  fol- 
lowed.  However,  Father  has  testified  repeatedly  that 
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he  had  two  children,  Son  and  a  danghter ;  that  he  did 
not  desire  to  lessen  the  value  of  his  estate  by  the  gift 
of  property  to  one;  that  it  was  for  this  reason  he 
made  a  sale  thereof,  to  the  end  that  unless  Son  paid 
for  the  partnership  interest  so  transferred,  prior  to 
the  death  of  Father,  the  remaining  unpaid  portion  of 
the  note  would  constitute  a  claim  in  the  estate  for  the 
benefit  of  all  parties  interested  therein,  including  spe- 
cifically first,  his  wife,  and  secondly,  his  children.  (Tr. 
p.  20.)  No  gift  report  was  made  by  Father  at  the 
time  he  made  this  transaction,  which  is  indicative  of 
the  fact  that  both  he,  his  Son  and  his  counsel  (legal 
and  tax)  did  not  have  such  a  type  of  transaction  in 
mind.  The  teraas  of  payment  which  are  out  of  the 
future  profits  of  the  business  as  earned  by  himself 
and  Son  are  not  unusual;  in  fact,  it  is  quite  the  thing 
now-a-days  to  take  a  young  man  into  business  and 
allow  him  to  purchase  his  share  thereof  through 
profits  which  are  earned  by  himself  and  his  Father. 
The  Tax  Court  stated  in  its  opinion  that  this  was  an 
unusual  situation,  indicating  that  the  parties  did  not 
deal  at  arm's  length — thus,  it  was  a  reasonable  de- 
duction that  a  gift  was  intended.  The  Tax  Court  is 
apparently  not  familiar  with  the  facts  of  life  as  they 
exist  at  present.  Cei-tainly  this  Father  and  his  only 
Son  did  not  deal  at  arm's  length.  It  is  the  testimony 
of  Father  and  also  that  of  Son  (Son's  testimony,  Tr. 
pp.  117  and  118 — Father's  testimony,  Tr.  pp.  137  and 
138),  that  as  early  as  1940,  when  the  Father  bought 
out  his  partner,  Supplick,  he  requested  Son  to  drop 
his  business  and  come  in  and  work  with  him,  to  the 
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end  that  if,  in  the  future,  they  found  themselves  com- 
patible that  he.  Father,  would  take  Son  into  the  busi- 
ness. For  three  years,  Father  worked  alongside  his 
Son.  The  latter,  according  to  the  testimony,  finally 
became  the  manager  of  the  business.  (Tr.  p.  70.) 
There  is  considerable  evidence  in  the  record  concern- 
ing the  value  of  Son's  services — sufficient  that  the 
Tax  Court  held  that  as  an  employee  his  services  were 
worth  a  minimum  of  $10,000.00  a  year.  (See  Tax 
Court  Opinion,  Tr.  p.  47.)  Father  was  61  years  of 
age;  he  suffered  from  arthritis;  he  was  away  from 
business  during  the  .year  of  1942  as  long  as  nine  weeks 
at  a  time.  The  parties  were  tremendously  busy  in 
carrjdng  out  war  contracts  for  the  Government.  In 
1942,  Father  discussed  with  mother  the  advisability 
of  selling  Son  a  one-half  interest  in  this  business.  At 
that  time.  Father  had  other  property,  admittedly  all 
oommmiity,  to  the  value  of  some  $81,000.00.  His  in- 
terest in  the  partnership  was  eventually  valued  at 
around  $160,000.00.  (Father's  testimony,  Tr.  p.  180.) 
Father  discussed  the  matter  with  Son.  Son  was  ob- 
viously glad  to  have  an  opportunity  to  buy  a  one-half 
interest  which  would  give  him  a  security  and  con- 
tinuity of  fuiancial  relationship  with  his  Father.  Son 
was  then  32  years  of  age  (Tr.  p.  68)  ;  he  had  four 
children  and  a  wife;  he  of  course  had  no  moneys  to 
pay  upon  the  purchase  price — such  moneys  would 
have  to  come  from  a  share  of  his  future  earnings. 

(3)  Counsel  for  respondent  commented  in  Court 
upon  the  fact  that  since  the  Son  had  no  money  or 
other  financial  resources,  that  this  of  itself  indicated' 


that  the  transaction  was  a  gift  rather  than  a  sale. 
We  do  not  follow  this  argument.  Father  went  to  his 
attorney  and  to  his  tax  consultant  and  asked  them  to 
prepare  the  necessary  documents  and  submit  a  prop- 
osition which  would  not  involve  him  in  any  tax  lia- 
bility. There  is  nothing  unusual  about  this.  Why 
should  the  government  participate  in  any  tax  in  a 
transaction  of  this  kind  whicli  produces  no  new  value*? 
It  is  no  crime  for  any  taxpaj^er  to  handle  his  affairs 
in  such  a  manner  as  will  lessen  his  tax  burden. 

(4)  The  Tax  Court  ado])ted  as  a  fact  that  the 
TRUE  INTENT  of  Father  was  expressed  in  his  testi- 
mony that  he  did  not  want  to  discriminate  or  prefer 
one  child  ovei-  the  other.  (Tr.  p.  46.)  The  Court  then 
proceeds  ujion  most  erroneous  factual  deductions. 
The  Court  states  that  if  this  transaction  be  deemed  a 
gift,  then,  upon  the  death  of  Father  it  would  be  an 
advance  made  in  contemplation  of  death  and  thus  the 
daughter  could  legally  be  equalized  in  the  distribu- 
tion of  the  estate — a  most  fallacious  reasoning.  In  the 
making  of  a  gift  prior  to  death,  there  must  exist  a 
definite  intention  on  the  part  of  the  giver  and  receiver 
that  the  property  transferred  be  considered  as  an  ad- 
vancement in  case  of  death,  and  that  intent  must  be 
in  the  handwriting  of  either  the  maker  or  receiver 
of  the  gift.  (Calif,  Probate  Code  Sec.  1050;  Estate  of 
\Rawnsley,  94  A.C.A.  426,  decided  November  2,  1949.) 
There  is  herein  absolutely  not  one  iota  of  evidence 
to  support  such  a  deduction.  If  this  be  a  gift,  then 
!Son  will  have  received  a  preference — in  the  event  of 
his  Father's  death — over  his  sister.    Father,  to  avoid 
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that  very  situation,  liad  the  Son  put  in  his  estate  a 
note  to  the  full  value  of  the  interest  transferred,  so 
that  upon  his  death,  Son  would  owe  the  estate  the 
value  of  this  interest.  Only  in  this  manner  could  there 
be  an  equalization  of  the  interest  of  daughter  and 
Son  upon  the  death  of  Father.  But  we  can  hear  coun- 
sel for  respondent  ask  this  question:  How  about  the 
fact  that  this  note  is  payable  out  of  profits'?  This 
Court  will  bear  in  mind  that  the  amount  of  profits 
that  is  applicable  to  the  note  is  one-half  of  the  Son's 
share — or  one-fourth  of  the  total  profits.  We  must 
assume  that  Son's  services  are  worth  considerable 
money,  and  that  they  materially  have  and  will  con- 
tribute to  the  finn's  profits — in  fact,  Son  is  probably 
carrying  most  of  the  business  load.  The  fact  that  the 
Tax  Court,  under  attack  from  the  government,  was 
willing  to  allow  him  $10,000.00  yearly  salary  back  in 
1943,  is  proof  thereof. 

(5)  It  is  presumed  that  the  parties  will  follow  the 
law.  At  the  time  of  this  transaction,  it  was,  ever  since 
has  been  and  is  now  the  law  of  California  that  the 
husband  cannot  make  a  gift  of  any  portion  of  the 
community  property  of  the  wife  and  himself  without 
the  written  consent  of  the  wife. 

Civil  Code  of  the  State  of  California,  Section  172 : 
'^Management  of  community  personal  property. 
The  husband  has  the  management  and  control  of 
the  community  personal  property,  with  like  abso- 
lute power  of  disposition,  other  than  testamentary, 
as  he  has  of  his  separate  estate;  provided,  how 
ever,  that  he  camiot  make  a  gift  of  such  com 
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munity  personal  property  or  dispose  of  the  same 
without  a  vahiable  consideration,  or  sell,  convey 
or  encumber  the  furniture,  furnishings  or  fittings 
of  the  home,  or  the  clothing  or  wearing  apparel  of 
the  wife  or  minor  children  that  is  community, 
without  the  written  consent  of  the  wife." 

(See  case  of  O'Done  v.  MarzoccM,  34  A.C.  499,  decided 
Novemher  15,  1949,  for  California  Court's  latest  in- 
terpretation of  this  section.) 

(6)  Father  testified  that  at  no  time  did  he  receive 
the  consent  of  Mother.  None  was  shown  by  the  Com- 
missioner. (Tr.  p.  150.)  Mother  was  in  attendance  both 
days  of  the  trial,  at  the  demand  of  the  Commissioner. 
(Tr.  p.  223).  There  is  a  well- recognized  rule  of  evi- 
dence that  testimony  in  possession  of  a  party  and  not 
produced  by  him  at  the  trial  will  be  deemed  to  have 
been  imfavorable  to  his  position — thus,  the  Court 
should  find,  as  a  matter  of  evidence,  that  Mother  did 
not  consent  to  any  alleged  gift  of  this  portion  of  the 
community  property  of  herself  and  her  husband — ^liad 
Father  intended  to  make  such  a  transaction  a  gift — the 
same  is  void  under  the  California  mle  above  set  forth. 

(7)  Elizabeth  Coold — wife  of  Son — was  called  as  a 
witness  for  the  Government.  (Tr.  pp.  82  and  83.)  On 
page  83,  on  cross-examination,  Mrs.  Goold,  in  response 
to  the  following  question  by  Counsel :  *'Mrs.  Goold,  do 
you  recall  the  time  when  your  husband  acquired  an 
interest  in  your  father-in-law's  business?",  stated: 
*'Well,  I  heard  him — he  told  me  that  he  had  a  chance 
to,  but  that  is  about  all.  He  doesn't  discuss  his  busi- 
ness with  me.  *  *  *  (page  84)  *  *  *  Well,  he  told  me 
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that  he  would  have  to  sign  a  note,  to  get  the  money  to 
buy  into  his  father's  business,  to  pay  for  it  out  of  the 
profits  of  the  business,  but  other  than  that,  I  don't 
know  anything  about  his  business  transactions." 

(8)  Let  the  Court  consider:  We  have  four  wit- 
nesses testifying  positively  that  it  was  the  intention  of 
the  Father  to  make  a  sale  of  the  interest  to  the  Son. 
Two  of  them,  Father  and  Son,  were  called  on  behalf  of 
the  Petitioner.  One  (wife  of  Petitioner)  was  called  by 
Respondent,  and  the  other  called  into  attendance 
(Mother  of  Petitioner)  b}^  Respondent,  was  never 
used.  We  submit  that  the  Government  is  bound  by  the 
testimony — actual  and  potential — of  these  two  ladies; 
they  were  not  called  as  hostile  witnesses.  Obviously, 
Elizabeth  Groold  told  the  truth  in  this  matter.  If 
Father  had  intended  to  make  a  gift  to  Son,  unquestion- 
ably Son  would  have  so  told  his  wife,  but  repeatedly, 
in  response  to  a  direct  examination  by  Government 
counsel,  she  stated  no  such  gift  was  ever  made  to  her 
knowledge. 

(9)  The  Tax  Court  completely  disregarded  the  com- 
mimity  property  laws  of  California.  Are  these  Acts 
nullities  in  so  far  as  the  Federal  Government  is  con- 
cerned? Could  Son  have  ever  set  up  against  either 
Father  or  Mother  his  contention  that  this  note  was 
fiction — in  the  face  of  this  positive  law  of  California, 
that  no  member  of  the  community  can  give  away  the 
assets  thereof?  We  are  positive  that  any  Court  and 
any  Jury  on  this  testimony  would  declare  the  transac- 
tion that  of  a  sale. 
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(10)  Respondent's  counsel,  as  well  as  the  Tax 
Coui-t,  made  a  point  that  no  interest  was  chargeable 
upon  this  note.  Banks  at  this  time  were  only  paying 
1%  on  deposits;  we  believe  that  is  true  likewise  up  to 
the  beginning  of  this  year  1949.  Son  left  all  of  his 
earnings  in  the  business.  We  cannot  see  wherein  that 
is  of  any  particular  moment.  The  business  had  use  of 
the  one-half  of  the  Son's  profits  without  any  interest 
charge.  The  amount  is  so  small  that  it  isn't  worthy  of 
much  comment. 

(11)  We  do,  however,  come  to  that  upon  which 
counsel  for  respondent  laid  great  stress  and  to  which 
the  Tax  Court  gave  grave  consideration:  ''Irregular 
endorsements  upon  the  note".  A  failure  upon  the 
Father  to  insist  that  Son  pay  him  upon  the  note,  in  ac- 
cordance with  the  terms  thereof,  if  not  explained, 
would  be  evidence  of  the  fact  that  Father  did  not 
intend  to  enforce  payment  thereof  which,  in  turn, 
would  be  evidence  of  a  gift.  We  concede  that.  We 
state  that  this  is  the  only  }yrima  facie  weak  part 
of  our  case.  It  is,  however,  clearly  explainable.  Dur- 
ing the  years  1944  and  1945,  Father  did  not  collect 
from  Son  the  latter 's  profit  pa3^nent  for  the  years 
1943  and  1944.  The  fact  that  the  Father  did  col- 
lect from  the  Son  in  cash,  which  went  into  his  own 
bank  account  for  the  two  years  of  1945  and  1946  is 
proof  that  Father  and  Son  both  considered  the  trans- 
action one  of  sale.  (Tr.  p.  81.)  Government  counsel 
land  the  Tax  Court  have  absolutely  overlooked  and  dis- 
regarded the  collection  of  pa3mients  for  these  latter 
years,  harping  upon  the  non-payment  for  the  other  two 
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years — the  reason  for  which,  in  the  mind  of  the  writer 
of  this  Brief,  is  clearly  apparent. 

(12)  No  moneys  were  endorsed  upon  the  note  nor 
collected  by  Father  representing  Son's  share  of  the 
profits  for  the  year  1943  operations.  Why  ?  The  an- 
swer given  by  Father  and  Son  is  reasonable.  (Son's 
testimony,  Tr.  pp.  126  and  127 — Father's  testimony, 
Tr.  pp.  176  and  177.)  In  the  Fall  of  1943,  the  Govern-  ; 
ment  called  upon  them  to  renegotiate  their  war  con- 
tracts, which  constituted  practically  all  of  their  1943 
l)usiness.  (Tr.  pp.  126,  127  and  188.)  This  renegotia- 
tion was  not  completed  until  the  Fall  of  1944.  It  is 
obvious  to  any  practical-minded,  impartial-minded 
person  that  no  determination  of  profits  could  be  made 
this  year  1943  until  after  this  renegotiation  had 
been  completed.  Father  testified  that  his  attorney,  the 
writer  of  this  brief,  advised  liim  not  to  collect  any 
profits  from  Son  until  they  could  be  definitely  ascer- 
tained— as  long  as  Son  left  the  profits,  whatever  they 
were,  in  the  business.  Son  did  this.  (Tr.  p.  189.)  The 
profits  for  the  year  1944  were  ascertained  in  March, 
1945.  Why  were  not  the  profits  of  1944  determined 
and  the  one-half  of  Son's  share  not  paid  to  the  Father? 
The  answer  to  this  is  equally  conclusive.  In  the  early 
Spring  of  1945  (see  McCubbin's  Internal  Revenue 
Agent,  testimony,  Tr.  p.  200),  the  Government  sent 
McCubbin  to  investigate  the  validity  of  the  partner- 
ship between  Father  and  Son.  McCubbin,  right  from 
the  start,  took  the  position  that  this  partnership  was 
illegal ;  was  void  in  so  far  as  the  Government  was  con- 
cerned; and  he  reported,  as  a  result  of  his  investiga- 


15 


tion,  that  all  of  the  tax  for  the  preceding  years  of 
1943,  1944,  and  1945  should  be  charged  against  the 
Father  as  an  individual;  that  Son  should  be  allowed 
a  salary  during  these  years  of  not  to  exceed  $5000.00. 
The  report  was  made  to  the  respondent  Commissioner ; 
hearings  were  had  during  the  year  1945  and  right  on 
uj)  through  1946  and  1947  before  him  and  his  staff.  As 
late  as  August  29,  1946,  Miss  Wilkinson,  Conferee  (Ex- 
hibit 28,  Tr.  p.  183)  wrote  a  letter  to  Son,  wherein 
she  stated  the  Government  would  recognize  the  part- 
nership provided  that  he,  Son,  would  concede  that  his 
inter(^st  therein  was  obtained  by  gift  rather  than  by 
sale.  Fathe]'  and  Son  refused  to  do  this.  They  knew 
in  their  own  hearts  that  their  partnership  was  legally 
foimed,  in  good  faith,  and  this  outrageous  gestapo 
maneuver  on  tlie  j)art  of  the  (lovernment  to  force  this 
compromise  upon  these  taxj^aycrs  was  properly  re- 
pudiated by  them.  The  writers  of  this  brief  desire  now 
to  voice  an  o]3Jection  not  only  as  counsel  for  petitioner, 
l)ut  as  taxpayers  themselves,  to  this  attitude  on  the 
part  of  the  (xoveniment  to  concede  something  which 
has  already  been  proven,  in  return  for  a  forced  com- 
promise of  the  taxpayer's  rights.  The  Government, 
with  its  unlimited  powers  and  resources,  can  thus  force 
citizens  into  unjustifiable  positions.  It  was  not  until 
Jime  5,  1947,  that  the  Commissioner  definitely  recog- 
nized the  existence  of  the  partnership.  Son's  share  of 
the  1945  and  1946  earnings  were  paid  to  Father.  This 
procedure  was  initiated  in  August,  1947.  In  othei' 
words,  the  1945  and  1946  earnings  were  paid,  and  we 
can  say  to  this  Court  that  all  other  earnings  during  the 
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existence  of  this  partnership  have  been  paid  to  the 
Father.  Cancelled  checks  were  received  and  entered  in 
evidence.  (Exhibits  25  and  27,  Tr.  p.  81.)  It  is  imma- 
terial whether  the  payments  were  endorsed  upon  the 
note,  as  long  as  they  were  actually  paid.  No  question 
was  raised  concerning  the  truth  of  this  testimony — in 
fact,  it  could  not  be,  because  these  payments  were 
traced  by  the  Grovernment  directly  to  the  bank  ac- 
counts of  Father  and  then  to  see  whether  or  not  the 
moneys  had  been  returned  to  Son.  Now,  we  submit 
that  the  reason  for  the  non-payment  of  the  1943  and 
1944  payments  of  the  Son's  share  of  the  earnings  is 
reasonabl}^  accounted  for.  In  addition  thereto.  Father 
testified  (Tr.  pp.  188  and  189)  that  the  partnershij) 
was  short  of  working  capital  and  it  was  highly  ad- 
vantageous, in  view  of  the  large  profits  made  during 
those  two  years,  that  the  funds  be  kept  intact  in  the 
business  as  much  as  possible^  and  they  were  so  kept. 

(13)  Respondent's  counsel  alluded  to  a  "gift"  pay- 
ment which  is  endorsed  upon  the  note  as  of  December 
25,  1943,  in  the  amount  of  $3000.00.  What  of  it? 
Father  and  Mother  had  a  right  to  make  gifts  to  their 
children  as  they  saw  fit,  and  if  they  elected  to  make 
them  gifts  of  $3000.00,  what  better  place  for  the  mak- 
ing thereof  was  there  than  an  endorsement  upon  this 
note?  If  this  transfer  of  interest  had  been  a  gift,  then 
we  can  readily  perceive  why  the  $3000.00  should  have 
been  given  to  Son  in  the  form  of  cash  and  not  as  an 
endorsement  upon  the  note  which  caused  a  reduction 
on  the  principal  amount  thereof.  This  fact,  that  this  . 
reduction  was  given  to  the  Son  to  equalize  a  gift  made 
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to  the  daughter,  is,  in  our  opinion,  proof  irrefutable 
that  the  transaction  between  Father  and  Son  was  one 
of  sale.  The  same  reason  applies  to  the  other  "gifts" 
so  endorsed  upon  this  note. .  If  this  note  evidenced  a 
gift,  why  endorse  another  gift  upon  it? 

(14)  And  now  we  come  to  that  which  respondent's 
counsel,  in  his  ])rief,  viewed  with  great  horror.  The 
endorsement  upon  tlie  note  by  coimsel  for  Father  and 
Son  of  an  item  of  $29,259.00.  Counsel  for  respondent 
would  have  it  appear  that  this  endorsement  had  been 
made  by  counsel  without  any  authorization  from  either 
Father  or  Son.  This  is  not  the  truth.  Son  testified 
(Tr.  pp.  78,  132  and  134)  that  the  endorsement  was 
made  by  counsel  in  the  presence  of  himself  and  his 
Father  and,  as  he  recalled,  in  their  office.  Father  testi- 
fied that  the  endorsement  was  made  with  his  consent 
and  his  authority,  but  he  had  forgotten  whether  the 
note  was  in  his  own  or  his  attorney's  possession.  (Tr. 
p.  147.)  He  did,  however,  state  that  this  note  was 
continuously  in  his  possession  after  it  was  executed 
and  delivered  except  for  the  purpose  of  this  endorse- 
ment. (Tr.  p.  197.)  Now,  the  explanation  that  counsel 
for  respondent  given  of  how  this  figure  of  $29,259.00 
was  arrived  at  is  correct,  but  where  did  he  get  it? 
He  received  it  from  the  parties  involved.  He  received 
it  outside  of  Coui't  when  he  asked  the  writers  of  this 
brief  to  explain  the  make-up  of  this  item.  This  was 
the  last  case  on  the  calendar — the  Court  had  announced 
1  that  it  wanted  to  adjourn  by  three  o'clock;  we  were  all 
I  rushed — a  certain  time  limit  was  given  to  each  of  us 
t  within  which  to  present  our  case.    Regarding  matters 
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wliicli  were  purely  mathematical,  we  did  not  deem  it 
necessaiy  to  take  the  time  of  the  Court.  It  is  true  that 
respondent's  counsel  asked  Father  many  times  about 
an  alleged  endorsement  of  $12,000.00.  Counsel  objected 
to  this  question  upon  the  gi'ound  that  it  assumed  a 
fact  not  in  evidence.  He  was  overruled  and  Father 
stated  he  knew  nothing  whatsoever  about  an  endorse- 
ment of  this  figure.  The  items  figured  upon  the  Bill 
of  Sale  amounted  to  $161,671.96.  There  was  a  dis- 
crepancy of  $20,189.96  because  of  the  corrected  figures 
for  items  "E"  and  "F"  which  had  been  readjusted  in 
negotiation.  This  left  a  total  of  $141,482.00,  one-half 
of  which  was  $70,741.00,  which  was  the  amount  that 
Son  should  pay  for  the  one-half  interest  in  Father's 
business.  The  note  was  in  the  sum  of  $100,000.00. 
Therefore,  the  credit  which  should  be  placed  thereon 
in  order  to  equalize  the  same  was  $29,259.00,  which 
was  done,  and  which  facts  in  explanation  thereof,  let 
us  again  repeat,  were  given  to  respondent's  counsel 
outside  the  Court,  at  his  request.  There  is  no  mystery 
or  secret  about  it. 

(15)  Respondent's  counsel  makes  much  of  the  fact 
that  Son  retained  Counsel  Smallpage  and  Scott  to 
represent  him  in  this  appearance,  thereby  eliminating 
the  Grovernment's  opportunity  to  call  them  as  hostile 
witnesses.  In  the  first  place,  it  is  quite  natural  that 
Father  and  Son  should  retain  the  counsellor  at  law 
who  had  represented  them  for  years.  Second,  the 
argument  of  respondent's  counsel  that  we  could  not 
have  been  called  as  witnesses  by  him  is  a  ridiculous 
statement  of  evidentiarv  law.     He  could  have  called 
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us  as  witnesses — in  so  far  as  Mr.  Scott  was  concerned, 
there  is  no  law  that  would  make  a  conversation  be- 
tween him  and  Father  and  Son  privileged  communi- 
cations; in  so  far  as  Smallpage  as  counsel  is  con- 
cerned, it  would  have  been  optional  with  Son  to  assert 
his  right  of  privilege.  Mr.  Scott,  C.P.A.  for  Son,  was 
present  in  Court  at  the  request  of  the  respondent,  but 
was  not  called  as  a  witness.  (Tr.  p.  223.)  It  is  the  old 
scheme  of  drawing  the  red  herring  across  the  trail, 
and  in  this  particular  matter  it  seems  to  have  worked 
with  the  Tax  Court,  because  the  latter  did  not  pass 
upon  the  questions  wliich  we  respectfully  asked  this 
Court  to  consider.  Both  comisel  at  law  and  in  tax 
have  appeared  in  other  matters  before  Tax  Courts, 
but  never,  in  our  experience,  have  we  seen  the  power 
of  the  Government  so  asserted  against  clients  as  was 
done  in  this  case.  The  Government  demanded  some 
50  voliuninous  exhibits  of  this  counsel,  who  lives  75 
miles  away  from  San  Francisco,  only  a  very  few  of 
which  were  material.  None  of  these  exhibits  were  in- 
corporated in  the  transcript  in  this  proceeding.  Peti- 
tioner has  four.  These  demands  for  exhibits  continued 
right  up  to  the  date  of  and  during  the  hearing  of  this 
matter.  We  were  kept  in  constant  attendance  at  the 
Court.  This  was  the  last  case  heard.  Father  Goold, 
repeatedly  throughout  his  testimony,  stated  that  he 
had  no  idea  of  making  a  gift  to  his  Son.  Respondent's 
counsel,  in  an  elfort  to  repudiate  him,  attempted  to 
lay  the  ground  for  the  impeachment  of  his  testimony. 
We  quote  from  the  transcript,  pages  180,  181  and  182: 
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Q.  And  now,  at  the  time  that  you  received 
this  note  and  had  your  son  sign  it,  did  you  ever 
expect  to  receive  any  pajmients  from  him  on  it? 

A.     I  certainly  did. 

Q.     Full  payment? 

A.    Yes,  sir. 

Q.  After  adjustments  were  made  for  any 
errors  ? 

A.     That  is  right. 

Q.  And  valuation  of  cei-tain  items  included 
on  the  Bill  of  Sale? 

A.  At  the  time  this  note  was  prepared  it  was 
my  expectation  that  he  would  pay  the  note  in  ac- 
cordance with  the  terms  of  the  note. 

Q.  Yet  you  never  insisted  that  any  of  the 
profits  be  devoted  to  it,  even  after  the  income 
matter  was  cleared  up  ? 

Mr.  Smallpage.  Objected  to,  stating  a  fact  not 
in  evidence.  The  income  tax  matter  was  not 
straightened  up. 

The  Court.  That  part  of  the  question  will  go 
out.  The  answer  is  that  he  never  insisted  on  his 
son  paying  any  part  of  the  note. 

Q.  (by  Mr.  Marcussen).  Now,  do  you  ever 
recall  talking  to  Mr.  McCublDin  about  this  case, 
who  was  an  Internal  Revenue  Agent  who  came 
out  to  see  you? 

A.  Some  slight  conversation.  Mr.  McCubbin 
spent  considerable  time  in  our  office. 

Q.  Do  you  ever  recall  that  he  questioned  you 
about  the  amount  of  the  costs  of  the  interest  in- 
cluded on  the  Bill  of  Sale,  and  their  fair  market 
value,  and  do  you  ever  recall  telling  him  that  you 
never  expected  to  be  paid  anything  on  that  note? 
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Mr.  Smallpage.  One  minute.  To  which  we  ob- 
ject on  the  ground  the  proper  foundation  has  not 
been  laid,  the  time,  place  and  people  present,  and 
the  conversation  at  least  substantially  given. 

The  Court.    Objection  overniled. 

Do  you  recall  that? 

Q.        (by  Mr.  Marcussen).    On  your  oath? 

The  Court.    Do  you  recall  saying  that! 

A.     The  answer  is  "no,"  I  don't  recall. 

The  Court.     The  answer  is  "no." 

Q.  (by  Mr.  Marcussen).  Do  you  recall  stating 
to  Mr.  McCubbin  that  this  matter  had  been  in  the 
hands  of  your  attorney,  and  that  he  had  prepared 
the  matter,  and  that  you  knew  nothing  about 
income  taxes,  and  that,  in  answer  to  his  ques- 
tions, you  didn't  want  to  fall  into  any  trap*? 

A.  I  don't  recall  any  such  convei'sation  about 
falling  into  any  trap,  no,  sir. 

Q.    You  don't  recall? 

A.     No,  sir. 

Obviously,  the  grounds  for  this  alleged  impeach- 
ment was  not  laid  in  accordance  with  any  recognized 
rules  of  evidence. 

(16)  Again,  let  us  look  at  the  answer  which  the 
Court  put  into  the  mouth  of  Father  Goold.  It  was 
"erroneous"  to  say  the  least.  Even  though  Father 
Goold  repeatedly  stated  he  had  no  intention  to  make 
a  gift,  the  Court  said,  referring  to  Father  Goold: 
"The  answer  is  that  he  never  insisted  on  his  son  pay- 
ing any  part  of  the  note."  (Tr.  p.  181.)  Father  Goold 
never  made  such  a  statement.  It  is  a  positive  mis- 
statement of  fact.   Son  did  pay  to  Father  in  1947  his 
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moneys  due  from  1945  and  1946  operations,  and  left 
in  the  business  all  of  his  profits  for  1943  and  1944, 
with  the  consent  of  Father. 

(17)  Again,  the  respondent,  in  a  desperate  effort 
to  impeach  Father  Goold,  called  Bruce  McCubbin  as 
its  witness,  the  Internal  Revenue  Agent  who,  in  the 
early  part  of  1945,  as  has  been  heretofore  stated,  made 
an  examination  of  their  income  tax  return  for  1943. 
He  was  put  on  the  stand,  undoubtedly  with  the  ex- 
pectation that  he  would  testify  that  Father  Goold  had 
told  hun  that  he  intended  to  make  a  gift  of  this 
interest  in  his  business,  or  that  he  never  intended  Son 
to  pay  upon  the  note.  We  quote  from  the  testimony 
of  McCubbin,  transcript  page  199  to  and  including 
page  207: 

Bruce  McCubbin 

called  as  a  witness  for  and  on  behalf  of  the  re 
spondent,  having  been  first  duly  sworn,  was  ex 
amined  and  testified  as  follows: 
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Direct  Examination 

The  Clerk.     State  your  name  and  address. 

The  Court.  Your  name  is  McCubbin,  you  are 
an  Internal  Revenue  Agent,  is  that  correct,  in  the 
Stockton  District? 

The  Witness.    Yes. 

The  Court.     Go  ahead. 

Q.  (By  Mr.  Marcussen).  In  the  course  of  the 
exercise  of  your  duties,  did  you  have  occasion  to 
investigate  the  income  tax  liability  of  Mr.  Roily 
Goold  f 

A.     I  did. 
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Q.  And  in  the  course  of  that  investigation,  did 
you  have  talks  with  him  about  his  liability  from 
time  to  time? 

A.     I  did. 

Q.  And  when  did  you  first  undertake  this  in- 
vestigation ? 

A.  As  I  remember,  the  investigation  of  the 
various  joint  ventures  in  which  he  was  interested 
in  was  commenced  al^out  either  January  or  Feb- 
ruary, 1945,  very  early  in  the  year. 

Q.  And  is  that  the  time  that  you  began  also  to 
investigate  Roily  Goold's  income  tax  liability  for 
the  year  1943? 

A.     That  is  right. 

Q.  And  do  you  recall  approximately  when  it 
was  in  the  course  of  your  investigation  that  you 
had  a  conference  with,  or  a  conversation  with 
Mr.  Roily  Ooold? 

A.  I  had  various  conversations  with  Mr.  Goold 
from  the  first  day  I  commenced  the  investigation 
until  the  investigation  was  finally  completed. 

Q.  Did  you  have  any  conversation  with  him 
about  the  items  on  Exhil^it  1,  which  is  the  Bill  of 
Sale? 

Mr.  Smallpage.  To  which  we  object  upon  the 
ground  that  the  question  is  leading. 

The  Court.  Ask  him  whether  he  had  any  con- 
versations. 

Q.  (By  Mr.  Marcussen).     Did  you? 

The  Court.     Did  you  have  any  conversations? 

A.     I  did. 

Q.  (By  Mr.  Marcussen).  I  hand  you  Exhibit 
1-A,  and  ask  you  wiiether  those  are  the  items  you 
had  a  conversation  with  him  about. 


24 


Mr.  Smallpage.  To  which  we  object  upon  the 
ground  that  is  leading. 

The  Court.     Sustained. 

Mr.  Smallpage.  And  I  ask  that  the  document 
be  taken  from  the  witness'  inspection. 

Mr.  Marcussen.  I  don't  see  why  he  can't  see 
an  exhibit  that  has  been  offered  in  evidence.  I  am 
merely  identifying  the  conversation,  that  is  all. 

The  Court.  Now,  Mr.  McCubbin,  state  whether 
or  not  you  and  Roily  Goold  ever  had  a  conversa- 
tion with  regard  to  the  exhibit  which  is  before 
you. 

The  Witness.     We  did. 

Mr.  Marcussen.     Yes. 

The  Court.     Now,  what  was  that  conversation? 

Mr.  Smallpage.  To  which  we  object  upon  the 
gromid  the  proper  foundation  has  not  been  laid, 
the  time,  place,  the  people  present. 

The  Court.  I  will  \\ithdraw  the  question  be- 
cause it  is  improper  for  me  to  participate. 

Mr.  Marcussen.     I  mil  restate  the  question. 

Q.  (By  Mr.  Marcussen).  Will  you  state  what 
conversation  you  had  mth  him  about  those  items, 
please  ? 

Mr.  Smallpage.  To  which  we  object  upon  the 
ground  the  proper  foundation  has  not  been  laid, 
two  grounds,  first,  the  people  present,  time  and 
place,  and  for  the  further  ground  that  this  ques- 
tion is  obviously  for  the  purpose  of  discrediting 
Mr.  Roily  Goold. 

The  Court.  Objection  overruled.  You  may  an- 
swer, Mr.  McCubbin. 

A.  As  I  remember,  I  asked  Mr.  Goold  how 
these  items  were  arrived  at,  and  how  their  values 
were   determined.     To   my   best   recollection,   he 
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stated  that  at  that  time  they  were  estimated,  they 
were  the  closest  figures  obtainable  at  that  time. 

Does  that  answer  the  question? 

Q.  (By  Mr.  Mareussen).  Did  you  have  any 
conversation  with  Mr.  Groold  at  all  about  the  note 
that  his  son  had  given  him  to  pay  for  those  items  ? 

A.     I  did. 

Q.  What  conversation  did  you  have  with  him 
about  that  ? 

Mr.  Smallpage.  May  it  be  understood  that  my 
objection  as  to  the  time,  place  and  people  present 
is  interposed  to  that  question  ? 

The  Court.     The  same  ruling.   Go  ahead. 

A.  I  asked  Mr.  Goold  if  his  son  had  ever  made 
any  payments  on  account  of  this  note.  He  stated, 
''no,"  he  had  not,  he  didn't  expect  him  to  make 
any  payments  on  the  note. 

Mr.  Mareussen.    Will  you  speak  up  a  little  bit  ? 

The  Witness.  T  asked  Mr.  Goold  if  his  son  had 
ever  made  any  payments  on  this  note,  Mr.  Goold 
stated,  "no,"  he  had  not,  that  he  didn't  expect  his 
son  to  make  any  direct  payments  because  the  note 
pro\dded  for  pa^^ments  of  25  per  cent  of  the  an- 
ticipated profits  in  these  various  joint  ventures 
which  would  be  applied  against  the  note. 

Mr.  Smallpage.  Would  you  give  me  your  re- 
porter's notation  where  that  answer  came,  please? 

The  Reporter.     Page  50. 

Q.  (By  Mr.  Mareussen).  Did  he  say  anything 
else? 

A.  I  asked  him — I  don't  remember  exactly 
the  questions  that  I  asked  him,  but  I  do  know 
that  Mr.  Goold 

Mr.  Smallpage  (interposing).  Just  a  minute! 
To  which  we  object  upon  the  statement  of  the 
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witness  that  he  doesn't  remember  the  questions, 
that  he 

The  Coiu-t  (interposing).  Objection  overruled. 
State  what  you  know,  Mr.  MeCubbin. 

The  Witness.     T  do  know  that 

Mr.  Smallpage  (interposing).  May  I  take  an 
exception  to  that,  please'? 

The  Court.     Exception  noted. 

The  Witness.  I  do  know  that  Mr.  Goold  made 
the  same  statement  to  me  that  he  has  made  here, 
that  he  couldn't  rely  on  all  the  figures,  and  the 
records  were  there,  he  let  the  records  speak  for 
themselves,  and  he  hesitated  to  answer  a  direct 
question  in  a  definite  manner  for  the  reason  that 
he  was  not  familiar  with  income  tax  law  and  pro- 
cedure, and  he  might  get  himself  in  a  trap  as  far 
as  his  tax  liability  was  concerned. 

The  Court.  With  regard  to  the  last  part  of 
that  answer,  how  is  it  material,  Mr.  Marcussen? 

Mr.  Marcussen.  The  materiality,  if  your  Honor 
please,  is  that  it  shows  that  the  petitioner  is  rely- 
ing completely  on  counsel,  it  shows  a  knowledge 
on  his  part,  that  something  is  attempted  to  be 
done  here,  and  he  doesn't  want  to  be  led  into  any 
traps.  Now,  I  think  a  statement  of  that  kind  is 
exceedingly  material. 

The  Court.     Go  ahead.   Any  other  questions'? 

Q.  (By  Mr.  Marcussen).  Now,  did  he  say  any- 
thing further  about  payments  on  the  note,  that 
you  can  recall*? 

A.  I  don't  remember  any  further  statements 
made  by  him,  or  any  other  questions  asked  by  me 
in  regard  to  this  matter. 

Mr.  Smallpage.     May  I  see  the  report,  please? 

Mr.  Marcussen.  No,  I  am  not  going  to  put  it 
all  in. 
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Mr.  Smallpage.     Well,  you  will  put 

Mr.  Marcussen.  Well,  let's  not  argue  about  it. 
Will  you  please  read  it? 

Mr.  Smallpage  (examining  document). 

Mr.  Marcussei].  Excuse  me,  your  Honor,  for 
raising  my  voice. 

Q.  (By  Mr.  Marcussen),  Now,  I  call  your  at- 
tention here  to  two  paragraphs  in  this  report, 
which  is  a  report  of  a  technical  advisor,  the  para- 
graphs being  on  pages  6  and  7,  and  ask  you  just 
to  read  that  over,  this  first  paragraph. 

The  Court.  Is  this  shown  to  the  witness  to  re- 
fresh his  memory? 

Mr.  Marcussen.     Yes,  your  Honor. 

Mr.  Smallpage.  And  it  is  being  shown  to  im- 
peach his  own  witness. 

The  Court.     Go  ahead,  Mr.  McCubbin. 

Mr.  Marcussen.  Just  read  it,  don't  read  it  out 
loud,  just  read  it,  this  first  part  of  the  first  para- 
graph on  page  6. 

Q.  (By  Mr.  Marcussen).  Now,  does  that  re- 
fresh your  recollection  about  anything  that  Mr. 
Goold  told  you  about  the  prospects  of  payment  on 
that  note  ? 

Mr.  Smallpage.      To  which  we  except. 

The  Court.     All  right,  state  your  objection. 

Mr.  Smallpage.  To  which  we  object  upon  the 
ground  that  the  document  shown  to  the  vdtness  is 
a  typewritten  document,  it  doesn't  purport  to  be 
signed  by  the  witness,  is  an  obvious  attempt  to 
impeach  the  witness  without  the  proper  founda- 
tion being  laid. 

The  Court.     Objection  overruled. 

This  document  was  given  to  you,  Mr.  McCubbin, 
for  the  purpose  of  refreshing  your  recollection. 
You  are  asked  now  to  testify  not  to  what  this 
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document  says,  but  upon  the  recollection  that  you 
have  yourself  independently  of  this  document, 
which  it  refreshes  in  your  mind,  if  it  does. 

Mr.  Marcussen.     That  is  correct. 

The  Court.  Now,  do  you  have  such  a  recollec- 
tion refreshed  by  this  document? 

Mr.  Smallpage.  May  I  examine  the  document, 
your  Honor,  to  ascertain  whether  or  not  this  wit- 
ness signed  that  document,  or  prepared  it,  or  was 
it  prepared  by  somebody  else? 

Mr.  Marcussen.  I  will  identify  the  document 
further,  if  you  wish. 

The  Court.  Counsel  can  examine  it,  yes,  T 
should  think. 

Mr.  Smallpage.  In  other  words,  if  I  under- 
stand the  law  correctly — if  not  your  Honor  will 
correct  me — I  believe  that  a  witness  can  only  look 
at  such  document  as  he  himself  prepared  for  the 
purpose  of  refreshing  liis  recollection,  or  one  that 
was  prepared  under  his  direction.  I  asked  coun- 
sel to  let  me  look  at  the  rest  of  the  report 

Mr.  Marcussen  (interposing).  T  will  withdraw 
the  question  at  this  time,  if  your  Honor  please. 

The  Court.     The  question  is  withdrawn. 

Mr.  Marcussen.  And  ask  leave  to  terminate 
the  examination  of  the  witness  at  this  time,  and 
to  put  on  another  witness  that  will  identify  this 
document. 

The  Court.  Well,  do  you  want  to  continue  with 
the  direct  examination  of  this  witness  on  other 
matters  ? 

Mr.  Marcussen.     No,  your  Honor. 

The  Court.     Are  you  through  with  him? 

Mr.  Marcussen.     I  am  through  with  him. 

The  Court.     Cross-examine. 

Mr.  Smallpage.     No  questions. 
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Mr.  Marcussen.  All  right.  Step  down. 
The  Court.  That  is  all,  Mr.  McCubbin. 
(Witness  excused.) 

And  particularly   we  call   this   Court's   attention   to 

McCubbin's  admission  (Tr.  p.  203)  : 

"The  Witness  (McCubbin).  I  asked  Mr. 
Goold  if  his  son  had  ever  made  any  payments  on 
this  note,  Mr.  Goold  stated,  ''no",  he  had  not, 
that  he  didn't  expect  his  son  to  make  any  direct 
payments  because  the  note  provided  for  payments 
of  25  per  cent  of  the  anticipated  profits  in  these 
various  joint  ventures  which  would  be  applied 
against  the  note." 

(18)  And  at  transcript  pages  203  and  204: 
''The  Witness   (McCubbin).     I  do  know  that 

Mr.  Goold  made  the  same  statement  to  me  that  he 
has  made  here,  that  he  couldn't  rely  on  all  the 
figures,  and  the  records  were  there,  he  let  the 
records  speak  for  themselves,  and  he  hesitated  to 
answer  a  direct  question  in  a  definite  manner  for 
the  reason  that  he  was  not  familiar  with  income 
tax  law  and  procedure,  and  he  might  get  himself 
in  a  trap  as  far  as  his  tax  liability  was  con- 
cerned." 

(19)  Respondent's  counsel,  evidently  disappointed 
in  McCubbin's  testimoiiy,  called  Conferee  Agent  Mr. 
Wilker.  We  quote  from  the  transciipt,  pages  207  to 
223: 

^  William  G.  Wilker 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 


Direct  Examination 

The  Clerk.     State  your  name  and  address. 

The  Witness.     William  G.  Wilker. 

Q.  (by  Mr.  Marcussen).  What  is  your  occu- 
pation, Mr.  Wilker? 

A.     Conferee  of  the  Technical  Staft*. 

Q.     Of  the  Bureau  of  Internal  Revenue? 

A.     Of  the  Bureau  of  Internal  Revenue. 

Q.  And  will  you  state  l^riefly  what  are  your 
duties  as  a  Conferee  on  the  Technical  Staff? 

A.  We  invite  taxpayers  to  conferences  for  the 
purpose  of  discussing  the  matters  in  the  case,  and 
arranging  a  settlement,  if  possible. 

Q.  Do  you  also  prepare  reports  in  the  course 
of  your  duties? 

A.  Yes,  as  a  consequence  we  prepare  a  report 
of  what  we  have  done. 

Q.  Yes.  Do  you  recall  preparing  a  report  in 
connection  with  the  liability  of  the  Petitioners  in 
this  case  for  the  year  1943? 

A.    I  do. 

Q.  I  hand  you  this  file  in  which  is  con- 
tained  

Mr.  Smallpage  (interposing).  To  which  we  ob- 
ject upon  the  grounds  of  immateiiality.  If  coimsel 
desires  to  introduce  it  through  the  witness,  that  is 
proper,  but  a  report  cannot  be  introduced  in  evi- 
dence as  such. 

Mr.  Marcussen.  I  am  not  offering  this  in  evi- 
dence, I  don't  propose  to. 

The  Couri.  Well,  I  am  at  a  loss  to  know  what 
the  question  is  leading  to,  then,  Mr.  Marcussen, 
the  identification  of  a  dociunent  which  is  not  to  be 
introduced  in  evidence. 

Mr.  Marcussen.  If  your  Honor  please,  this  is 
the  same  docmnent  which  1  handed  to  the  preced- 
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ing  witness,  and  the  dacnment  is  a  document  which 
was  made  hy  Mr.  Wilker.  This  document  contains 
a  quotation  from  a  document  prepared  by  Mr.  Mc- 
Cubbin,  and  I  am  simply  going  to  identify  it  by 
this  witness,  that  quotation,  and  then  I  am  going 
to  take  it  to  Mr.  McCub])in  and  ask  him  whether 
he  recognizes  it,  have  it  further  identified,  and 
then  present  it  to  Mr.  McCubbin  and  ask  him 
whether  it  refreshes  his  recollection  about  a  con- 
versation he  had,  not  with  the  taxpayer,  but  with 
the  taxpayer's  father,  Mr.  Roily  Goold. 

The  Court.  Well,  you  are  proving  hy  this  wit- 
ness, then,  that  a  quotatioii  in  the  document  is  a 
quotation  from  some  matter  prepared  by  Mr.  Mc- 
Cubbin himself? 

Mr.  Marcussen.     Yes. 

The  Court.     I  see.  All  right,  proceed. 

Mr.  Smallpage.  To  which  we  object  upon  the 
ground  that  that  calls  for  a  conclusion  of  the  wit- 
ness, and  the  original  document  is  the  document 
that  should  be  produced.  The  petitioner  here  is 
placed  in  a  most  disadvantageous  position  when  a 
government  witness  is  permitted  to  say,  who  did 
not  have  the  talk  with  the  taxpayer,  that  a  docu- 
ment which  he  holds  in  his  hands  is  a  copy  of 
another  document.  Until  they  can  show  the  loss  of 
that  other  document  they  are  not  entitled  to  show 
a  copy  of  it,  that  is  fundamental  law. 

The  Court.     Objection  overruled. 

Mr.  Marcussen.     Very  well. 

The  Court.     You  may  answer,  Mr.  Wilker. 

Mr.  Smallpage.     Exception,  please. 

The  Court.     Exception  noted. 

Mr.  Smallpage.  And  in  order  that  my  ol^jec- 
tion  might  be  made  specific,  it  is  because  the 
proper  foundation  has  not  been  laid  in  that  it  has 
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not  been  shown  that  the  document  from  which  the 
alleged  quotation  was  taken  is  missing  and  cannot 
be  produced  for  examination. 

The  Court.     Go  ahead. 

Q.  (by  Mr.  Marcussen).  Now  I  call  your  at- 
tention to  one  of  the  documents  contained  in  this 
file,  and  ask  you  whether  the  one  referred  to  is  a 
report  prepared  by  you  in  connection  with  thej 
liability  of  this  taxpayer  for  the  year  1943? 

A.      (examining  document).     It  is. 

Q.     Is  that  your  signature  appearing  on  pagei 
16  of  the  report? 

A.     Yes,  sir. 

Mr.  Smallpage.  To  which  we  object  upon  the 
ground  it  is  immaterial,  what  his  report  is  con- 
cerning the  liability  of  this  taxpayer. 

The  Court.     Overruled. 

Mr.  Smallpage.  It  is  understood,  I  also  as- 
sume, that  in  a  conference  held  with  the  repre- 
sentative of  the  government,  that  the  statements 
made  there  which  involve  compromises  and  cross 
questions  are  certainly  not  to  be  used  against  the 
witness,  unless  he  himself  had  a  transcription  in 
shorthand,  or  it  was  by  some  other  recognized 
means  taken  down. 

The  Court.     Go  ahead. 

Mr.  Marcussen.    Now,  if  your  Honor  please 

The  Court  (interposing).  Let's  get  the  point 
of  this. 

Mr.  Marcussen.  I  must  make  a  statement  to 
clarify  the  record  at  this  point,  if  your  Honor 
will  indulge  me. 

The  Court.  I  don't  think  the  record  needs  clar- 
ification, because  I  think  the  record  is  cleai*.  The 
purpose  of  this  is  merely  to  identify  as  a  copy, 
from  something  that  Mr.  McCu'bbin  wrote,  two 
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paragraphs  in  tliis  document  which  is  before  tliis 
witness. 

Mr.  Marcussen.  Yes.  I  also  wish  the  record 
to  show,  your  Honor,  that  this  is  not  a  statement 
made  ]),y  the  taxpayer  in  any  attempt  to  comj^ro- 
mise  his  hability  at  all. 

The  Court.  All  right,  go  ahead.  As  I  said  be- 
fore, the  record  doesn't  need  it  because 

Mr.  Smallpage  (interposing).  Well  then,  the 
objection  is  it  is  hearsay. 

The  Court.     Go  ahead. 

Q.  (by  Mr.  Marcussen).  I  call  your  attention 
to  page  6  of  this  document,  and  I  call  your  atten- 
tion to  the  paragraj^h  beginning  slightly  below  the 
middle  of  the  page,  which  reads 

Mr.  Smallpage  (interposing).  Just  a  minute. 
Let  him  read  it  himself. 

Q.  (by  Mr.  Marcussen).  I  will  ask  you  to  read 
it. 

A.     "The  above  mentioned " 

Q.  (interposing).     No. 

The  Court.     No. 

A.     " Revenue  Agent's  report " 

Q.  (by  Mr.  Marcussen)  (interposing).  Just 
read  it  silently,  Mr.  Wilker. 

A.     Oh,  excuse  me.  I  am  sorry,  I  am  sorry. 

Q.     Have  you  read  it? 

A.    Yes. 

Mr.  Marcussen.  Do  you  want  to  see  it,  coun- 
sel? 

Mr.  Smallpage.  Yes,  certainly,  I  want  to  see 
the  whole  document. 

Q.    (Iw  Mt-.  Marcussen).   I  ask  you  to  state 

Mr.  Smallpage  (interposing).  Just  a  minute! 
Let  me  read  the  whole  document. 
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Mr.  Marciissen.  No,  the  dociuTient  is  not  in  evi- 
dence. The  document  consists  of  sixteen  pages.  It 
is  a  confidential  document.  I  am  merely  establish- 
ing a  quotation  from  a  particular  page,  your 
Honor. 

Mr.  Smallpage.  It  would  seem  to  me,  your 
Honor,  that  if  any  portion  of  this  document  can 
be  shoAvn  to  the  witness  it  should  be  shown  to  the 
coimsel  for  the  Petitioner. 

The  Court.  Go  ahead.  The  only  purpose  of 
this,  as  I  see  it,  is  to  get  two  paragraphs  identified 
as  from  a  letter,  or  a  statement,  or  a  document 
prepared  by  Mr.  McCubbin.  That  is  the  only  rele- 
vancy of  this  at  all. 

Mr.  Smallpage.     Alleged  to  have  been  prepared. 

The  Court.  Well,  that  is  all  right,  alleged  to 
have  been.  I  don't  know.  Let  the  witness  testify. 
The  rest  of  the  document  is  irrelevant  and  imma- 
terial, we  are  not  interested  in  it. 

I  don't  take  it  that  counsel  for  the  government 
is  interested  in  it. 

Mr.  Marcussen.     That  is  right. 

The  Court.  The  rest  of  the  document  would  be 
totally  irrelevant  and  immaterial,  because,  as  you 
pointed  out,  the  proceedings  before  the  Conferee, 
before  any  settlement  proceedings,  are  as  though 
they  were  nothing  in  the  proceeding  here.  We  are 
not  interested  in  any  statements  made  or  in  any 
action  taken  by  way  of  settlement. 

Mr.  Smallpage.  All  right.  Then  is  this  not 
fair,  your  Honor,  that  l^efore  they  produce  a  copy 
made  by  a  third  person,  why  don't  they  produce 
the  report  itself?  It  must  be  in  the  files  of  the 
goverimient.  I  don't  think  that  is  an  unfair  re- 
quest. Why  don*t  they  produce  Mr.  McCu])bin's 
own  report?   I  have  no  objection  to  that. 
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The  Court.  Let's  go  ahead.  The  point  of 
argument  here  is  with  regard  to  this  witness'  ex- 
amination as  to  those  paragraphs. 

Now  proceed,  Mr.  Marcussen. 

Q.  (by  Mr.  Marcussen).  Now  I  would  like  to 
ask  you,  Mr.  Wilker,  about  these  two  paragraphs 
which  arc  in  quotation  marks,  and  ask  you  where 
you  got  those  two  paragraphs  that  are  quoted  on 
pages  6  and  7  of  this  report. 

A.     From  a  report  hy  the  Revenue  Agent. 

Q.     And  who  was  the  Revenue  Agent? 

A.     Mr.  McCubbin. 

Q.  Yes.  And  at  the  time  that  you  inserted 
these  two  paragraphs  from  that  Revenue  Agent's 
report  in  this  report,  did  you  have  the  Revenue 
Agent's  report  before  you? 

A.     I  did. 

Q.     And  it  was  taken  from  that? 

A.    Yes. 

Q.     Do  you  know  where  that  report  is  now? 

A.    No. 

Ml'.  Marcussen.  That  is  all  that  I  have  to  ask 
of  this  witness. 

The  Court.  That  is  all,  unless  there  is  cross 
examination. 

Mr.  Smallpage.  Yes,  I  would  like  to  know 
what  became 

The  Court  (interposing).    All  right. 

Cross-Examination 
by  Mr.  Smallpage. 

Q.  Mr.  Witness,  how  voluminous  was  that  re- 
port of  Mr.  McCubbin 's  from  which  he  took  this 
extract  ? 

A.     Oh,  T  don't  recall. 


36 


Q.     Well,  was  it  four  pages  or  ten  images? 

A.     Oh,  more  likely  ten,  but  I  am  not  certain. 

Q.  It  was  a  bound  volume,  or  a  bound  report, 
was  it  not? 

A.  Well,  no,  not  ])ound,  that  is,  it  was  a  sheaf 
of  papers  fastened  together,  I  presume,  with  a 
staple  or  fastener. 

Q.  It  is  a  part  of  the  government  records,  in 
so  far  as  this  transaction  is  concerned? 

A.     It  was  when  I  had  it. 

Q.     And  you  treated  it  as  such,  did  you  not? 

A.     Oh,  yes. 

Q.     Now,  what  did  you  do  with  it? 

A.  I  associated  it  with  the  tile  when  I  trans- 
mitted the  file  to  my  superiors. 

Q.  That  is  to  say,  it  was  filed  with  this  docu- 
ment of  which  this  is  alleged  to  be  a  cofjy,  is  that 
right  ? 

A.     Pardon  me? 

Q.  It  was  filed  with,  or  associated  with  you — 
by  the  way,  what  do  you  mean  by  the  word  ' '  asso- 
ciated" by  you? 

A.  Put  into  the  files,  placed  with  the  docket, 
or  with  the  folder  that  I  had  for  the  case. 

Q.     And  was  it  stapled  at  the  time? 

A.     No. 

Q.  But  it  was  at  least  put  in  there  in  the  same 
way  your  report  was? 

A.  Well,  it  was  kept  separate,  my  report  was, 
upon  the  petitioner,  the  i^artnership  report  was  a 
separate  document,  kept  separate  from  that  file, 
that  is,  it  was  not  bound  in  a  jacket  like  this. 

Q.  All  right,  but  you  put  it  in  the  jacket  when 
you  returned  it? 

A.     Oh,  yes;  oh  yes. 
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Q.     To  whom  did  you  return  it? 

A.     It  went  to  my  superior. 

Q.     Who  is  that? 

A.  Mr.  Lowder  and  Mr.  Harlacher,  from 
there  it  would  go  to  the  file  clerks. 

Q.  Have  you  made  any  search  to  ascertain 
whether  or  not  that  document  is  not  in  the  files  at 
the  present  time  ? 

A.     No. 

Q.  Has  anyone  ever  requested  of  you  that  you 
make  a  search  to  ascertain? 

A.    No. 

Q.  Now,  in  the  preparation  of  your  report, 
did  you  dictate  that  particular  paragraph,  or  did 
you  give  Mr.  McCubbin's  alleged  report  to  a 
stenographer  and  tell  her  to  make  a  transcrip- 
tion? 

A.  I  told  her  to  make  a  transcription  and 
checked  it. 

Q.  And  is  that  the  only  portion  of  his  report 
that  is  included? 

Mr.  Marcussen.  Ohject  to  that,  it  has  no  ma- 
teriality, if  your  Honor  please. 

Q.  (by  Mr.  Smallpage).  That  is  included  in 
this  document? 

A.    As  a  quotation  ? 

Mr.  Marcussen.  Objection  on  the  ground  it  is 
immaterial,  your  Honor,  and  going  to  t-ake  time. 

The  Witness.    It  is  the  only  part  I  see  quoted. 

The  Court.     All  right,  any  other  questions. 

Mr.  Smallpage.    That  is  all. 

The  Court.    That  is  all. 

Mr.  Marcussen.  Now,  just  a  moment,  Mr. 
Wilker. 
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Redirect  Examination 
by  Mr.  Marcussen. 

Q.  You  testified  that  the  Revenue  Agent's  re- 
port was  returned  to  the  file.  Is  that  the  same  as 
this  file  that  is  involved  in  this  proceeding? 

A.  When  I  said  to  the  files,  I  meant  to  our 
file  room  in  our  office  room.  From  there  I  can 
imagine  that  it  was  returned  to  the  Revenue 
Agent's  office. 

Q.     I  see. 

And  I  think  you  testified  that  that  was  a  re- 
port of  the  partnership,  the  analysis  of  the  part- 
nership income? 

A.     Yes,  yes,  this  was  on  the  partnership. 

Q.  Well,  in  the  ordinary  course  of  Bureau 
procedure,  Avould  that  document  be  placed  in  this 
file,  or  would  it  be  returned  to  the  partnership 
file? 

A.     It  was  returned  to  the  partnership  file. 

Q.  Yes.  And  do  you  recall  whether  I  asked 
you  to  look  for  that  in  this  file  ?  Have  you  made 
a  search? 

A.     Yes,  I  have  looked  in  this  file. 

Q.     And  did  you  find  it? 

A.    No. 

Mr.  Marcussen.    That  is  all. 

The  Court.    That  is  all,  sir. 

Mr.  Smallpage.    Just  one  minute. 

Recross  Examination 
by  Mr.  vSmallpage. 

Q.  Mr.  Witness,  at  the  time  that  Mr.  Scott 
and  Mr.  Goold  and  his  son  and  myself  were  in 
your  office,  did  you  at  that  time  have  Mr.  Mc- 
(hibbin's  report  before  you? 
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Mr.  Marciisseii.  Object  to  it  on  the  grounds  it 
is  immaterial.  We  are  not  concerned  about  any 
conferences  tliat  took  place. 

The  Court.    I  don't  think  it  is  material. 

Mr.  Marcussen.  In  the  Technical  Staff,  that  is 
the  whole  point. 

The  Court.    I  will  sustain  the  objection. 

Q.  (by  Mr.  Smallpage).  Did  you  at  the  time 
that  we  had  that  conference  make  any  statement 
to  us  individually  or  collectively  that  Mr.  Goold 
had  made  any  statement  to  Mr.  McCubbin  with 
respect  to  the  terms  under  which  he  had  sold  this 
property  to  his  son? 

Mr.  Marcussen.  Objection  on  the  grounds  that 
it  is  not  proper  cross-examination,  not  within  the 
scope  of  the  direct. 

The  Court.    I  will  sustain  the  objection. 

Mr.  Smallpage.    That  is  all. 

The  Court.     That  is  all,  sir. 

(Witness  excused.) 

Mr.  Marcussen.    Recall  Mr.  McCubbin,  please. 

Whereupon, 

Bruce  McCubbin, 
recalled  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  previously  sworn,  was  ex- 
amined and  testified  further  as  follows: 

Direct  Examination 
by  Mr.  Marcussen. 

Q.  Now,  Mr.  McCul>bin,  I  want  to  call  your 
attention  to  page  6  of  this  report  which  has  been 
identified  by  the  preceding  witness,  and  I  call 
your  attention  to  the  second  last  paragraph  on 
the  page  which  appears  in  quotation  marks,  and 
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is  the  first  of  the  two  paragraphs  which  the  pre- 
ceding witness  identified,  and  I  ask  you 

The  Court  (interposing).  You  might  just  ask 
him  whether  that  refreshes  his  recollection  or 
not. 

Q.  (by  Mr.  Marcussen).  Yes,  whether  that 
refreshes  your  recollection  as  to  any  conversation 
that  you  had  with  Roily  Goold  as  to  the  subject 
of  making  payments  on  the  note  ? 

Mr.  Smallpage.  Just  a  minute,  if  your  Honor 
please. 

The  Court.    All  right. 

Mr.  Smalli)age.  That  document  should  never 
have  been  shown  to  this  witness  until  I  have  had 
an  opportunity  to  object  to  it.  It  is  an  attempt 
to  impeach  his  own  witness  without  the  proper 
foimdation  being  la;id.  The  phraseology  contained 
in  these  two  paragraphs  is  at  distinct  variance 
with  wliat  the  witness  testified  to  on  direct  exami- 
nation. Now,  it  is  most  assuredly  unfair  to  this 
witness  to  be  presented  with  a  dociunent  which  he 
himself  does  not  know  is  a  quotation  from  a  re- 
port which  was  made  by  him,  and  in  view  of  the 
fact  that  the  government  has  shown  no  attemj)t, 
no  elfoi-t  whatsoever  to  go  over  to  their  file  room 
and  get  the  other  document  which  cei*tainly  must 
be  in  existence,  the  original  report  from  which 
that  dociunent  that  extract  was  taken  is  in  ex- 
istence, it  is  right  here.  We  have  produced  for 
the  government  some,  I  think,  50  exhibits.  We 
only  had  three  or  four.  They  required  and  asked 
us  repeatedly  uj^  to  Saturday  to  produce  different 
exhiliits.  Now,  certainly  they  have  had  the  oppor- 
tunity to  go  over  there  and  bring  that  partner- 
ship report  here,  and  if  they  wanted  to  refresh 
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Mr.  McCubbin's  mind,  they  could  have  had  it 
here  to  do  so,  and  to  rely  upon  an  alleged  copy 
made  by  a  stenographer  who  was  told  to  copy  a 
paragraph  is  most  unfair  to  the  witness,  and 
does  not  constitute  the  })roper  foundation  for  an 
impeachment  of  their  own  witness.  That  is  ex- 
actly what  this  is. 

The  Court.     Objection  overruled. 

Does  this  refresh  your  recollection'? 

The  Witness.    It  does. 

Q.  (by  Mr.  Marcussen).  Now,  can  you  testify 
after  your  recollection  is  refreshed  as  to  what 
Mr.  Roily  Goold  did  tell  you  about  payments  on 
the  note? 

Mr.  Smallpage.  Just  a  minute!  To  which  we 
object  upon  the  ground  that  the  question  has 
been  asked  and  answered  in  direct  conversation. 

The  Court.    Overruled. 

A.     Well,  he  stated  he  had  received 

The  Court  (interposing).  Now  you  are  testify- 
ing from  your  own  recollection? 

Mr.  Smallpage.  Listen,  let's  remove  the  docu- 
ment from  the  witness' 

The  Court  (interposing).  You  are  not  testify- 
ing from  any  document,  it  is  just  what  you  re- 
member now  from  your  own  recollection  of  it. 

Mr.  Smallpage.    Let's  put  it  up  here. 

Mr.  Marcussen.  Let's  leave  it  here.  I  have 
covered  the  page. 

The  Witness.  As  1  remember,  Mr.  Goold  stated 
that  he  had  received  no  payments  on  the  note,  and 
he  didn't  expect  to  receive  any  direct  payments 
on  the  note.  As  1  recollect,  Mr.  Goold  stated  that 
he  at  that  time  had  received  no  payments  on  the 
note,  and  did  not  expect  to  receive  any  payments 
on  the  note. 
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Q.  (by  Mr.  Marcussen).  Now,  is  there  any 
doubt  about  it  in  your  mind  at  all,  as  to  whether 
he  made  that  statement  to  you  ? 

A.     No,  there  never  was. 

Mr.  Marcussen.     That  is  all. 

Mr.  Smallpage.  Will  you  please  refer  back  to 
the  witness'  testimony  that  he  gave  on  direct  ex- 
examination,  wherein  he  stated  that  Mr.  Goold  did 
not  expect  his  son  to  make  payments  on  the  note, 
but  his  money  on  the  note  was  to  come  out  of  his 
son's  share  of  the  ])rofits  of  the  business?  Please 
refer  to  that  testimony  that  the  witness  gave. 

The  Court.  Was  that  the  part  that  you  asked 
the  reporter  to  make  a  notation  on? 

Mr.  Small])age.  It  is  right  about  in  there,  if 
your  Honor  recalls  that  testimony. 

The  Court.  Well,  the  testimony  will  appear 
when  the  transcript  is  made  up.  You  may  cross- 
examine  the  witness  on  the  assmnption  that  he 
did  make  the  statement. 

Mr.  Smallpage.  Thank  you.  I  did  not  want  to 
make  cross-examination  on  an  erroneous  assump- 
tion of  fact. 

The  Court.     All  right. 

Mr.  Marcussen.  Now,  Mill  it  be  understood 
that  you  will  state  to  the  witness  what  you  under- 
stood his  statement  was  ? 

Mr.    Smallpage.     Please    refer    back    to    yoi 
notes,  page  50. 

The  Court.     I  don't  know  if  the  reporter  cai 
find  it.   Do  you  think  you  can? 

(The  testimony  referred  to  was  read  by  the  re 
porter,  as  follows:) 

'^  Answer.     I  asked  Mr.  Goold  if  his  son  ha^ 

ever  made  any  payments   on   account  of  this 
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note.    He  stated,  'no,'  he  had  not,  he  did  not 
expect  him  to  make  any  payments  on  the  note." 

The  Court.  All  right,  that  is  enough.  Your  as- 
sumption is  correct. 

Mr.  Smallpage,     I  thought  it  was. 

Cross-Examination 

Q.  (b}^  Mr.  Smallpage).  Now,  that  is  a  fact 
what  he  said,  isn't  it,  Mr.  McCubbin,  your  testi- 
mony is  true  and  correct  as  given  in  your  direct 
examination  and  as  reported  by  this  young  lady? 

A.  That  is  correct,  but  I  still  believe  that  both 
of  my  statements 

Q.  (interposing).     Just  a  minute! 

The  Court.  Not  what  you  believe,  what  he  said. 
Now,  you  said  once  that  he  said  he  didn't  expect 
any  direct  payments  because  he  was  going  to  get 
payment  out  of  the  profits. 

The  Witness.     That  is  right. 

The  Court.  All  right,  it  is  not  what  you  be- 
lieve, it  is  w^hat  he  said. 

The  Witness.     All  right. 

Q.  (by  Mr.  Smallpage).  Now,  Mr.  McCubbin, 
in  your  report  you  never  made  any  contention 
that  this  transaction  between  Goold  and  his  son 
was  a  gift  and  not  a  purchase,  did  you  ? 

Mr.  Marcussen.  Object  to  that  on  the  grounds 
it  is  improper  cross-examination. 

The  Court.     Sustained. 

Mr.  Smallpage.  All  right,  I  call  for  the  re- 
port. 

The  Court.  All  right,  it  does  not  make  any 
difference  what  Mr.  McCu])bin  contended  with  re- 
gard to  it,  we  are  interested  in  what  the  facts  are. 

Mr.  Smallpage.     That  is  right.   All  right. 
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The  Court.    Yes,  it  is  irrelevant. 

Mr.  Smallpage.  The  x>oint  I  want  to  make  is 
this:  That  is  if  he  had  received  any  evidence  to 
the  effect  that  this  was  a  gift  and  not  a  purchase 
transaction,  he  should  have  so  reported  it  in  his 
return,  which  he  did  not,  and  I  suhmit  it  is  a 
matter  of  fact  that  he  made  no  such  return.  I 
am  not  privileged,  as  T  understand  the  law,  to  ex- 
amine these  Internal  Revenue  Agents'  reports. 
That  is  correct,  is  it  not,  your  Honor? 

Boiled  do^vn.  respondent's  counsel  had  Conferee 
Wilker  identify  a  report  made  by  the  latter  in  this 
matter,  presumably  as  a  result  of  a  conference  be- 
tween Son  and  himself,  in  whicli  he  included  an  al- 
leged two  paragraphs  of  a  different  report  claimed  to 
have  been  made  by  McCubbin  in  this  matter.  Wilker 
admitted,  upon  cross-examination,  that  he  gave  the 
McCubbin  report  to  a  stenographer  to  copy  the  two 
paragraphs  in  question,  into  his  report,  which  was 
then  hetore  the  Court.  Now,  we  respectfully  call  the 
attention  of  this  Court  to  this  extraordinary  proced- 
ure which  took  place  in  a  United  States  Court:  The 
Wilker  report  was  shown  to  him  (Wilker).  Counsel 
for  Son  asked  permission  to  look  at  the  report.  This 
permission  was  denied  by  the  Tax  Court  upon  the 
objection  of  respondent's  counsel  that  it  was  privi- 
leged. Coimsel  for  'Son  was  not  allowed  even  to  ex- 
amine these  so-called  two  paragraphs  which  Wilker 
identij&ed.  Thereafter,  McCubbin  was  put  on  the 
stand  and  asked  to  look  at  these  same  two  paragraphs, 
and  from  reading  them,  to  refresh  his  recollection  of 
what  Father  Ooold  had  stated.    McCubbin  still,  how- 
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jver,  testified  in  accoi'danoe  with  his  previous  state- 
nent.  Counsel  for  G^oold  demanded  the  production  of 
;he  McCubbin  report,  of  which  these  two  paragraphs 
lad  been  presented  to  the  witness.  We  were  denied 
;his  right,  even  though  it  is  ob^dous,  from  the  afore- 
;aid  testimony,  that  the  McCubbin  report  was  in  the 
lies  of  either  respondent's  counsel  or  in  the  govem- 
nent  itself.  Since  respondent's  counsel  arbitrarily 
•efused  to  produce  this  report,  it  is  a  reasonable  de- 
luction,  and  it  is  the  rule  of  evidence  that  we  must 
Lssume  that  the  report  contained  matters  favorable  to 
he  contention  of  Son. 

(20)  It  is  the  duty  of  the  Courts  to  protect  the 
government  against  the  illegal  claims  of  its  citizens, 
)ut  it  is  equally  an  important  function  of  this  Court 
o  protect  its  citizens  against  the  unreasonable,  un- 
awful  usurpation  of  power  by  those  entrusted  there- 
vdth. 

(21)  Again  we  call  the  attention  of  the  Court  to 
he  questionable  tactics  used  in  this  case.  We  quote 
Tom  Transcript,  pages  177  to  187 : 

Q.  Now,  I  think  the  evidence  that  has  been 
introduced  here  will  show  that  your  son  even  for 
the  year  1943  had  a  share  in  the  profits  of  $60,000, 
and  the  evidence  will  also  show  substantial  earn- 
ings for  the  succeeding  years,  '44,  '45,  '46  and 
'47,  and  I  ask  you  whether  you  have  any  explana- 
tion as  to  why,  since  the  conclusion  now  of  all 
these  income  tax  matters  relative  to  the  recogni- 
tion of  the  partnership,  why  wasn't  his  share  of 
the  earnings  endoi-sed  on  that,  and  why  wasn't 
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his  share  devoted  to  paying  his  obligation  on  this 
note? 

A.     Frankly,  I  didn't  think  there  was  a  conclu- 
sion of  the  Internal  Revenue  matter.    I  thought 
that  is  what  brought  us  here  at  the  present  time. 
Q.     The  partnership  is  recognized,  you  under- 
stand that,  don't  you? 

A.  No,  I  have  no  assurance  that  the  partner- 
ship is  recognized.  I  understood  that  the  part- 
nership was  being  attacked  in  this  proceedings. 

Q.  Well,  if  you  were  told  that  the  partnership 
is  not  being  attacked  in  these  proceedings,  and 
that  your  attorney  knows  that,  and  that  he  knew 
it  was  not  being  attacked  from  the  beginning,  way 
back  in  1945,  now,  do  you  have  any  other  explan- 
ation that  you  want  to  make  as  to  why  your  son's 
share  of  the  earnings  were  not  applied  in  the 
payment  of  this  note  in  accordance  with  the  terms 
of  the  note? 
A.  Just  a  matter  of  confusion. 
Mr.  Smallpage.  To  which  we  object  upon  the 
ground  that  counsel  has  made  a  misstatement  of 
fact,  your  Honor. 

The  Court.    Objection  overi'uled. 

Mr.  Smallpage.    Well,  may  we 

The  Coui*t  ( inter j)osing).  The  objection  is  over- 
ruled. The  witness  may  answer. 
Mr.  Marcussen.    Can  you  answer  ? 
The  Witness.     Will  you  repeat  the  question, 
please  ? 

(The  pending  question  was  read  by  the  re- 
porter, as  follows: 

"Question.  Well,  if  you  were  told  that  the 
partnership  is  not  being  attacked  in  these  pro- 
ceedings, and  that  your  attorney  knows  that, 
and  that  he  knew  it  was  not  being  attacked 
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from  the  beginning,  way  back  in  1945,  now,  do 

you  have  any  other  explanation  that  you  want 

to  make  as  to  why  your  son's   share  of  the 

earnings  were  not  applied  in  the  payment  of 

this  note  in  accordance  with  the  terms  of  the 

note?") 

Mr.  Smallpage.  I  respectfully  suggest,  your 
Honor,  that  that  is  assuming  a  fact  not  in  evi- 
dence. The  partnership  was  continuously  under 
attack  until  August  the  8th,  1946,  when  it  was 
recognized. 

The  Court.  Objection  overruled.  He  is  asked 
to  assume  cei'tain  facts. 

If  you  assume  the  facts  stated  by  counsel  for 
the  respondent,  what  is  your  answer?  Have  you 
got  any  other  reason  why  your  son  didn't  make 
any  pajonents  on  these  notes? 

The  Witness.    No. 

The  Court.  This  note  ?  That  is  the  only  reason 
you  have,  that  there  was  trouble  with  the  Bureau 
of  Internal  Revenue,  is  that  right? 

The  Witness.     That  is  correct,  yes,  sir. 

Q.  (by  Mr.  Marcussen).  Now,  was  it  your  pur- 
pose in  making  this  purported  sale  to  your  son  to 
have  him  pay  merely  for  one-half  the  value  of 
these  assets  transferred  ? 

A.  That  is  the  terms  of  the  note,  I  believe, 
sir,  yes. 

Q.  Well,  I  call  your  attention  to  the  fact  that 
in  the  Bill  of  Sale 

A.  (interposing).  The  terms  are  in  the  Bill 
of  Sale. 

Q.  — the  total  of  the  assets  transferred  is 
$161,000  some  odd,  and  that  he  signs  a  note  for 
$100,000. 
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A.  Well,  I  have  no  explanation  on  that  as  to 
why  that  amount  was  set  up  at  $100,000,  except 
for  the  fact  these  items  down  here  were  unknown 
at  that  particular  time. 

Q.  They  turned  out  actually  to  be  less,  but  even 
on  the  figures  that  you  have  got  on  the  Exhibit  1, 
the  total  of  the  assets  in  which  you  are  conveying 
to  him  one-half  interest  totaled  $161,000,  and  you 
have  him  sign  a  note  for  $100,000.  Do  you  have 
any  explanation  to  offer  for  that? 

A.  The  note  was  prepared  by  counsel.  Just 
what  the  paiiicular  reasons  for  it  were  I  couldn't 
tell  you. 

Q.  Did  counsel  determine  the  amount  of  the 
note? 

A.  No,  counsel  determined  the  amount  of  the 
note,  the  amount  of  the  note 

Q.  (interposing).  Was  $100,000.  Now,  who 
decided  upon  that  "$100,000? 

A.  I  believe  that  it  was  counsel  who  decided  to 
set  the  note  up  at  $100,000,  and  make  sul)sequent 
adjustments  if  it  became  necessary  as  to  what  the 
figures  should  be. 

Q.  And  now,  at  the  time  that  you  received  tliis 
note  and  had  your  son  sign  it,  did  you  ever  expect 
to  receive  any  payments  from  him  on  it  ? 

A.     I  certainly  did. 

Q.     Pull  payment  ? 

A.    Yes,  sir. 

Q.  After  adjustments  were  made  for  any 
errors  ? 

A.     That  is  right. 

Q.  And  valuation  of  certain  items  included  on 
the  Bill  of  Sale? 
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A.  At  the  time  this  note  was  prepared  it  was 
my  expectation  that  he  would  pay  the  note  in  ac- 
cordance AArith  the  terms  of  the  note. 

Q.  Yet  3^011  never  insisted  that  any  of  the 
profits  be  devoted  to  it,  even  after  the  income 
matter  was  cleared  up  ? 

Mr.  Smallpage.  Objected  to,  stating  a  fact  not 
in  e^ddence.  The  income  tax  matter  was  not 
straightened  up. 

The  Court.  That  part  of  the  question  will  go 
out.  The  answer  is  that  he  never  insisted  on  his 
son  paying  any  part  of  the  note. 

Q.  (by  Mr.  Marcussen).  Now,  do  you  ever 
recall  talking  to  Mr.  McCubl^in  about  this  case, 
who  was  an  Internal  Revenue  Agent  who  came 
out  to  see  you? 

A.  Some  slight  conversation.  Mr.  McCubbin 
spent  considerable  time  in  our  office. 

Q.  Do  you  ever  recall  that  he  questioned  you 
about  the  amount  of  the  costs  of  the  interest  in- 
cluded on  the  Bill  of  Sale,  and  their  fair  market 
value,  and  do  you  ever  recall  telling  him  that  you 
never  expected  to  be  paid  anything  on  that  note? 

Mr.  Smallpage.  One  minute.  To  which  we  ob- 
ject on  the  ground  the  proper  foimdation  has  not 
been  laid,  the  time,  place  and  people  present,  and 
the  conversation  at  least  substantially  given. 

The  Court.    Objection  overruled. 

Do  you  recall  that  I 

Q.     (b}^  Mr.  Marcussen).    On  your  oath? 

The  Court.    Do  you  recall  saying  that? 

A.     The  answer  is  "no,"  I  don't  recall. 

The  Court.    The  answer  is  ''no." 

Q.  (by  Mr.  Marcussen).  Do  you  recall  stating 
to  Mr.  McCubbin  that  this  matter  had  been  in  the 
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hands  of  your  attorney,  and  that  he  had  pre-  1. 
pared  the  matter,  and  that  you  knew  nothing  about 
income  taxes,  and  that,  in  answer  to  his  questions, 
you  didn't  want  to  fall  into  any  trap? 

A.  I  don't  recall  any  such  conversation  about 
falling  into  any  trap,  no,  sir. 

Q.     You  don't  recall? 

A.     No,  sir. 

Mr.  Marcussen.    That  is  all,  your  Honor. 

Mr.  Smallpage.  Will  you  stipulate  that  that  is 
a  true  and  correct  copy  of  the  original  letter  from 
the  Conferee's  office  respecting  this  matter,  from 
the  Internal  Reveinie  Department? 

What  time  does  your  train  leave,  your  Honor? 

The  Court.  That  is  all  right,  we  will  go  right 
ahead. 

Mr.  Smallpage.    I  have  only  taken  25  minutes. 

The  Court.    That  is  all  right,  don't  be  alarmed. 

Mr.  Marcussen  (examining  document).  No  ob- 
jection. 

Mr.  Smallpage.    We  offer  this  in  evidence. 

The  Court.     It  will  be  admitted  in  evidence. 

Mr.  Smallpage.  And  ask  it  be  marked  next  in 
order.  For  continuity,  I  want  to  say,  your  Honor, 
it  is  a  letter  of  compromise  from  the  Department 
with  respect  to  recognizing  the  partnership,  pro- 
viding that  we  do  certain  things,  and  the  date  of  it 
is  August,  1946. 

The  Clerk.    Exhibit  28. 

(The  letter  referred  to  was  marked  and  re- 
ceived in  evidence  as  Petitioner's  Exhibit  No. 
28.) 
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Petitioner's  Exhibit  No.  28 

Treasury  Department 

Internal  Revenue  Service 

San  Francisco  5,  Calif. 

August  20, 1946 

Office  of 

Internal  Revenue  Agent  in  Charge 
San  Francisco  Division 
74  New  Montgomer}^  Street 

In  Replying  Refer  to  IRA:Conf-ALW 

Mr.  LaFayette  J.  Smallpage 

Room  511,  Savings  and  Loan  Bank  Building 

Stockton,  California 

In  re :  R.  Goold  and  Son 
R.  Ooold 
E.  R.  Goold 

Stockton,  California 

Year:  1943 

Dear  Mr.  Smallpage : 

In  further  reference  to  the  protests  filed  by  you 
with  respect  to  the  above-named  taxpayers  for  the 
year  1943,  the  following  adjustments  are  suggested 
as  a  basis  for  settlement.  In  case  you  are  willing 
to  close  the  cases  on  this  basis,  the  result  will  be 
subject  to  approval  by  the  reviewing  authorities 
in  this  office  and  in  the  Bureau. 

(a)  To  recognize  the  partnership  between  R. 
Goold  and  E.  R.  Goold. 

(b)  To  consider  the  transfer  of  an  undivided 
one-half  interest  in  the  partnership  assets  as  a 
gift  to  the  son  instead  of  a  sale  as  claimed ;  gift 
tax  to  be  adjusted  and  determined  later. 

(c)  To  consider  that  the  son's  interest  in  the 
partnership  is  his  separate  property,  and  that  his 
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distributive  share  of  the  partnership  profits  is  tax- 
able in  full  to  him  except  one-half  of  a  reasonable 
salary  for  his  sei-^dces  of  $5,000.00,  or  $2,500.00, 
which  amount  will  be  taxed  to  his  mf  e,  as  her  one- 
half  share  of  the  commmiity  income. 

(d)  Since  the  deduction  of  $2,211.00  claimec 
for  Ml".  R.  Groold's  expenses  in  connection  with  th^ 
Marysville  job  was  incun^ed  over  a  j^eriod  of  61 
weeks  running  from  March  23,  1942  to  Septembej 
1943,  and  since  there  are  no  records  to  verify  sucl 
expenditures,  a  deduction  will  be  allowed  o\ 
$500.00  to  cover  cost  of  meals  and  lodging  at 
Marysville  for  estimated  35  trips  made  in  1943 
and  for  automolnle  expense.  Mr.  Goold  used  an 
automobile  which  belonged  to  the  electrical  ap- 
pliance business  and  it  is  assimied  that  most  of 
the  expenses  of  this  car  were  included  in  auto-  j 
mobile  expenses  claimed  and  allowed  to  that  busi- 
ness. 

(e)  If  the  above-stated  adjustments  are  accept- 
able to  the  taxpayers,  the  personal  exemption  and 
credit  for  dependents  will  be  allowed  in  full  to  E. 
R.  Goold  since  this  adjustment  will  l)e  to  the 
mutual  tax  advantage  of  E.  R.  Goold  and  his  wife. 

Please  advise  this  office  at  the  earliest  available 
time  as  to  whether  the  settlement  as  set  forth 
above  is  acceptable  to  the  taxpayers  in  question. 
Another  hearing  in  this  office  for  further  discus- 
sion of  the  issues  and  the  basis  of  settlement  will  ■ 
be  granted  upon  written  request. 
Very  truly  yours, 
/s/A.  L.  Wilkinson, 


Conferee  Revenue  Agent. 


ALW:eh 

cc  to  Mr.  R.  Goold  and 
Mr.  E.  R.  Goold 
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Mr.  Smallpage.  It  will  be  considered  as  read  in 
evidence  ? 

The  Court.    That  is  right. 

Mr.  Smallpage.    That  is,  the  significant  portion. 

The  Court.  I  don't  have  to  get  away  from  here 
imtil  three  o'clock,  I  just  want  counsel  to  know. 

Mr.  Smallpage.  I  am  hurrying  my  examination 
along  a  little,  but  I  took  account  of  my  time.  I 
have  exactly  25  minutes. 

I  ask  that  this  document  be  marked  Petitioner's 
Exhibit  for  identification  next  in  number. 

The  Clerk.  Marked  for  identification  only  Ex- 
hibit 29. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  29,  for  identifica- 
tion.) 

Redirect  Examination 
by  Mr.  Smallpage. 

Q.  1  present  this  document  to  you,  which  has 
been  taken  out  of  my  file,  respecting  this  matter, 
which  is  entitled,  ''Assets  conveyed  to  Everett  R. 
Goold,  January  1,  1943,  which  becomes  the  assets 
of  partnership  R.  Goold  and  Son." 

I  ask  you  if  that  document  was  given 

Mr.  Marcussen  (interposing).  Object  to  the 
question  on  the  grounds  it  is  leading,  and  ask 
counsel,  if  your  Honor  please,  to  ask  the  witness 
what  that  document  is. 

The  Coui*t.    All  right,  what  is  it,  Mr.  Witness  *? 

Mr.  Smallpage.    Wait  a  minute,  may  I 

The  Court.    All  right,  reform  you  question. 

Mr.  Smallpage.    I  just  gave  the  title. 

Q.  (by  Mr.  Smallpage).  Was  that  document 
delivered  by  you  to  me  ? 
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Mr.  Marcussen.  Object  to  that  on  the  ground 
it  is  a  leading  question. 

The  Court.    Objection  sustained. 

Mr.  Smallpage.  A  leading  question  to  ask  him 
if  he  gave  it  to  me? 

The  Court.     That  is  right. 

Mr.  Smallpage.    Do  we  take  exceptions  ? 

The  Court.  Exception  noted.  The  witness  can 
be  asked  to  describe  that  letter,  or  that  document, 
what  it  is,  and  what  he  did  with  it,  if  he  knows. 
This  is  direct  examination,  redirect  examination. 

Q.  (by  Mr.  Smallpage).  Well,  is  that  document 
in  your  handwriting  ? 

A.  The  document  is  in  my  handwriting,  yes, 
sir. 

Q.     All  right.   Wliat  did  you  do  with  it? 

A.  This  was  a  document  that  was  turned  over 
to  you  at  the  time  that  we  were  preparing  to  sell 
this  partnei'ship  interest,  half  of  it,  to  sell  this 
partnership  interest  on  January  the  1st,  1943,  and 
in  my  wiiting  down  here  I  have  subscribed  "the 
above  is  the  interest  of  K.  Goold  on  the  above  day, 
and  are  the  assets  of  the  partnership.  All  of  the 
above  is  community  property  of  R.  Goold  and 
Katharine  Goold,  his  wife." 

Q.  I  call  your  particular  attention  to  the 
words,  '^  estimated. " 

A.  Opposite  two  of  the  accomits  here  I  have 
written  the  words  "estimated"  because  of  the  fact 
we  weren't  able  to  detemiine  the  value  at  that 
time. 

Mr.  Smallpage.  We  ask  that  this  be  admitted  in 
evidence. 

The  Witness.    The  books  didn't  disclose  that. 

The  Court.    Admitted. 

The  Clerk.    Exhibit  29. 
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The  assumption  adopted  by  respondent's  counsel  that 
the  paHnership  between  Father  and  Son  had  been 
recognized  by  respondent  in  the  year  1945  is  a  positive 
misstatement  of  fact,  and  we  charge  now  that  re- 
spondent's counsel  personally  well  knew  that  it  was 
not  until  August  5,  1947,  that  there  had  been  an  ad- 
mission by  the  CxoveiTiment  of  the  validity  of  this 
partnership.  Even  in  his  brief,  respondent's  counsel 
utilized  many  pages  in  attacking  this  partnership,  as 
jthough  there  were  something  ^dciously  wrong  in  a 
iFather  making  his  son  a  partner;  a  Son  who  was 
lactively  engaged  in  the  operation  of  the  business. 


SECOND  QUESTION. 

Facts. 

] 

(A)  This  Second  Question  lias  been  raised  by  the 
jDetitioner's  fourth  assignment  of  error.  It  involves 
!;olely  a  narrow  question  of  tlie  interpretation  of  the 
provisions  of  section  451(a)(3),  Internal  Revenue 
iDode.  The  statutory  provisions  in  question,  which 
vere  added  to  the  Internal  Revenue  Code  by  section 
.72(a),  Revenue  Act  of  1942,  and  repealed  by  section 
)(a).  Individual  Income  Tax  Act  of  1944,  read  as 
'ollows : 

"Sec.  451(a)  Deftnition. — The  term  'Victoiy  tax- 
net  income'  in  the  case  of  any  taxable  year  means 
*  *  *  the  gross  income  for  such  year  *  *  *  minus 

the  sum  of  the  following  deductions: 
******* 

"(3)  Taxes. — Amounts  allowable  as  a  deduction 
by  Section  23(c)  to  the  extent  such  amounts  are 
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paid  or  incurred  in  connection  with  the  carrying 
on  of  a  trade  or  business,  or  in  connection  with^ 
property  used  in  the  trade  or  business,  or  in  con- 
nection with  property  held  for  the  production  of 


income. ' ' 


(B)  In  the  proceeding  below  the  petitioner  argued 
substantially  as  he  does  liereunder  for  a  construction 
of  the  said  section  451(a)(3)  which  would  include  in 
the  deductions  to  be  made  in  computing  ''victory  tax 
net  income"  income  taxes  on  business  income  levied 
by  the  State  of  California  which  had  been  paid  or 
accrued  in  the  period  (in  this  case  the  calendar  year 
1943)  for  which  the  victory  tax  was  leaded.  The  Tax 
Coui't  thought  that  such  California  income  taxes  on 
business  income  were  not  included  in  the  terms  of  the| 
said  section  451(a)(3)  and  upheld  the  respondent's 
disallowance  of  such  income  taxes  as  a  deduction  in, 
computing  victory  tax  net  income  adhering  to  its 
opinion  in  the  earlier  case  of  Anna  Harris  et  al.,  8 
T.  C.  818,  a  petition  to  this  Court  of  Appeals  for! 
review  of  which  was  filed  on  another  issue. 


ARGUMENT. 

(1)  THE  CONSTRUCTION  OF  SECTION  451(a)(3),  I.  R.  C, 
REQUIRES  NO  EXTRANEOUS  AIDS.  / 

The  statutory  pro'sdsions  in  question  are  ambiguo^ 
In  such  a  case  the  Tax  Courts  should  not  have  looked 
beyond  the  language  of  the  statute  itself.  As  stated 
in  25  Ruling  Case  Law  962 — 
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"*  *  *  Wlien  the  language  of  tlie  statute  is  plain 
and  unambiguous  and  conveys  a  clear  and  defi- 
nite meaning,  there  is  no  occasion  for  resorting 
to  the  rules  of  statutory  interpretation  and  con- 
struction ;  the  statute  must  be  given  its  plain  and 
obvious  meaning.  This  principle  is  to  be  adhered 
to  notwithstanding  the  fact  that  the  court  may  be 
convinced  hy  extraneous  circumstances  that  the 
legislature  intended  to  enact  something  very  dif- 
ferent from  that  which  it  did  enact." 

To  the  same  effect,  see  also  Lake  County  v.  Rollins, 
|L30  U.S.  662;  United  States  v.  Merriam,  263  U.S.  179 
!;T.D.  3535,  C.  B.  II-2,  87)  ;  Penn  Mutual  Life  Insur- 
mce  Co.  V.  Lederer,  252  U.S.  523  (T.D.  3046,  C.  B.  3, 
ij49);  Netv  York  Telephone  Co.  v.  Treat,  130  Fed. 
!l40,  certiorari  denied  198  U.S.  584;  Isslin  v.  United 
states,  270  U.S.  245,  70  L.  Ed.  566,  46  S.  Ct.  248 
I;  1926) ;  Caminetti  v.  United  States,  242  U.S.  470,  61 
L.  Ed.  442,  37  S.  Ct.  192  (1917) ;  and  Letvis'  SutJier- 
\and  Statutorij  Construction,  section  363.  Cf.  G.C.M. 
''285,  C.  B.  IX-1,  p.  181,  a  ruling  on  behalf  of  the 
respondent's  predecessor  in  office,  at  page  184. 


(2)  THE  TERMS  OF  SECTION  451(a)(3)  PLAINLY  INCLUDE 
CALIFORNIA   INCOME   TAXES   ON   BUSINESS   INCOME. 

Section  451(a)(3)  as  copied  above  makes  dual  re- 
[uirements  for  deductions  of  taxes  (1)  that  they  be 
-llowable  under  the  provisions  of  section  23(c)  and 
2)  that  they  be  "paid  or  incurred  (a)  in  connection 
nth  the  carrying  on  of  a  trade  or  business,  or  (b)  in 
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connection  with  property  used  in  a  trade  or  business, 
or  (c)  in  connection  with  property  held  for  the  pro- 
duction of  income". 

As  to  the  first  requirement,  the  Tax  Court  has  held 
in  Mary  E.  Evans,  et  al.,  42  B.T.A.  246  (1940),  that 
California  income  taxes  are  deductible  under  section 
23(c). 

As  to  the  second  requirement,  attention  is  directed 
first  to  the  broad  statement  of  the  requirements  which 
adds  to  the  general  statement  in  Clause  (a)  "in  con- 
nection with  the  carrying  on  of  a  trade  or  business", 
two  alternative  clauses  (b)  "in  connection  with  prop- 
erty used  in  a  trade  or  business"  (apparently  to 
obviate  any  question  of  the  inclusion  of  ad  valorem,, 
use  or  similar  taxes  on  property),  and  (c)  "in  con- 
nection with  property  held  for  the  production  of  in-j 
come"  (apparently  to  permit  deductions  of  taxes, 
levied  on  property  held  for  rents,  dividends  or  in- 
terest whether  or  not  such  income  is  actually  received; 
in  any  particular  taxable  year).  Just  as  in  the  case 
of  the  other  deductions  from  gross  income  described 
in  subsection  451(a)(1)  to  (7),  inclusive,  the  obvious 
intent  of  this  designedly  expansive  description  of  de- 
ductible taxes  is  to  bring  the  allowance  within  the 
class  of  "expenses  or  other  allowable  deductions  con- 
nected with  a  trade  or  business,  or  incurred  in  coimec- 
tion  with  the  management,  conservation  or  mainte- 
nance of  property  held  for  the  production  of  income". 
Compare  explanation  in  Senate  Report  No.  1631. 
Seventy-seventh  Congress,  Second  Session,  by  the 
Committee  on  Finance,  C.  B.  1942-2,  pp.  508  and  624, 
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In  the  case  of  this  or  any  other  taxpayer  residing 
in  California,  income  from  bnsiness  is  subject  to  a 
graduated  income  tax  on  a  basis  of  constitutional  au- 
thority and  definitions  quite  similar  to  the  Federal 
income  tax.   For  text  see  Chap.  329,  California  Stat- 
utes 1935,  as  amended.    Such  a  tax  is  under  the  rule 
of  Pollock  V.  Fanners  Loan  <(■  Trust  Co.,  157  U.S. 
m,  29  L.  Ed.  759  (1895)  a  direct  tax.   See  also  Mer- 
^,ens,  Laiv  of  Federal  Income  Taxation,  Sec.  4.07  and 
]L08  (V.  1)  pages  131-135,  and  nmnerous  citations  in 
(lotes.    This  income  from  the  business   of  this  peti- 
[ioner  was  a  measure  of  a  definite  part  of  his  Cali- 
i'ornia  income  taxes  incurred  or  paid.    If  a  tax  so 
leased,  caused  and  measured  with  reference  to  busi- 
liess  income  is  not,  in  the"  terms  of  the  statute,  '^in- 
purred  in  connection  with  the  carrying  on  of  a  trade 
»r  business",  no  other  tax  could  possibly  be  so  in- 
urred.  Without  the  lousiness  there  would  be  no  income 
rom  it  and  no  state  income  tax.    The  relation  of  the 
Itusiness  to  the  tax  is  one  of  cause  and  effect.    The 
erm  "in  connection  with"  used  abstractly  as  in  this 
tatute  can  have  no  other  applicable  meaning  than 
having  a  causal  or 'teie^- relationship  with".   (Cf. 
\^ebster's     New     International    Dictionary,     Second 
edition.) 
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(3)  THE  RESPONDENT'S  CONSTRUCTION  OF  SECTION  451(a)(3), 
I.  R.  C,  TO  EXCLUDE  DEDUCTIONS  OF  STATE  INCOME 
TAXES  ON  BUSINESS  INCOME  IS  FALLACIOUS  AND  ER- 
RONEOUS. 

The  respondent  has  attempted  in  I.  T.  3644,  C.  B. 
1944,  p.  372,  to  constrne  See.  451(a)(3),  I.  R.  C.  to 
exclude  state  income  taxes  on  individuals  from  the 
deductions  allowable  for  the  victory  tax  even  to  the 
extent  that  these  taxes  may  have  been  levied  on  busi- 
ness income,  rents,  dividends,  and  other  income  from 
property.  As  we  have  shown  above  the  language  of 
the  statute  clearly  and  vmequivocally  allows  the  de- 
duction of  state  income  taxes  on,  or  measured  by, 
income  from  business.  Tn  ruling  to  the  contrary,  the 
Commissioner  has  assumed  and  appropriated  an  au- 
thority of  construction  and  interpretation  contrary  to 
the  fmidamental  rule  of  statutory  construction  dis- 
cussed under  proposition  (1)  above. 

The  ruling  in  question  is  based  on  an  argument  (1) 
that  the  Congress  intended  to  restrict,  for  victory  tax 
purposes,  the  deductions  ordinarily  allowed  by  section 
23(c)  of  the  Code  because  (a)  the  language  of  sec- 
tion 451(a)(3)  expressed  a  restriction,  and  (b)  be- 
cause the  Committee  on  Finance  of  the  Senate  stated 
in  explanation  of  the  limitation  of  the  tax  in  section 
456  (Senate  Report  No.  1631,  Seventy-seventh  Con- 
gress, Second  Session,  C.  B.  1942-2,  509),  that: 

"Since  the  victory  tax  does  not  allow  any  de- 
duction for  State  income  taxes,  your  committee 
deemed  it  ad^dsable  to  provide  that  the  total  in- 
come tax  and  victoiy  tax  should  not  exceed  90 
per  cent  of  the  taxpayer's  net  income  *  *  *." 
(Italics  in  I.  T.  3644.)  ^ 
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and  concluded  (2),  mthoiit  further  explanation  or 
elucidation,  that  the  intended  restriction  excluded  in- 
come taxes  on  husiness  income,  rents,  dividends  and 
similar  income  from  property.  The  non  sequitur  of 
the  conclusion  is  apparent  from  this  analytical  state- 
ment of  the  argument. 

The  Congress  did  intend  to  restrict,  for  victory  tax 
purposes,  the  deductions  ordinarily  allowed  by  section 


23(c)  and,  as  shown  in  our  exey^^o-'^in  proposition 
(1)  of  this  argument,  stated  that  restriction  in  section 
451(a)(3)  clearly,  succinctly  and  beyond  the  need  of 
any  interpretation  based  on  the  congressional  report, 
in  terms  which  clearly  allow  the  deduction  of  state 
income  taxes  on  business  income.  But  if  aid  from  the 
report  were  needed,  the  explanation  of  the  deduction 
provisions  in  the  Senate  Report  cited  at  pp.  508  and 
624,  C.  B.  1942-2,  is  not  indicative  of  any  intention 
whatever  to  exclude  state  income  taxes. 

The  statement  of  the  Committee  on  Finance  in  ex- 
planation of  the  limitation  feature  of  the  victory  tax 
law  (Subchapter  D  of  Chapter  1  of  the  Internal  Rev- 
enue Code)  in  section  456  that  the  limitation  was  pro- 
vided  because  "the  victory  tax  does  not  allow  any 
deduction  for  State  income  taxes"  was  directed  to 
and  explained  only  the  provisions  of  section  456;  it 
was  not  even  intended  to  explain  the  provisions  of 
section  451(a),  let  alone  modify  the  j^lainly  stated 
terms  of  subdivision  (3)  thereof.  It  should  be  com- 
pared, too,  to  the  Committee's  detailed  discussion  of 
section  456  (C.  Jl  1942-2,  p.  626)  which  makes  no 
reference  to  state  income  taxes.    The  Committee  no 
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doubt  had  in  mind,  in  considering  the  limitation  pro- 
vision, that  the  handful  of  individuals  to  which  its 
terms  would  apply  would  normally  have  considerable 
income  from  salaries,  commissions,  annuities,  etc.  on 
which  the  income  taxes  levied  by  the  States  would 
not  be  deductible  under  the  provisions  of  section 
451(a)(3),  thereby  creating  a  situation  in  which  the 
combined  levies  for  the  Federal  income  and  factory 
taxes  and  the  personal  income  taxes  of  the  states  at 
the  rates  prevailing  in  some  of  them  (notably  New 
York  and  California)  in  1942  would  exceed  100  per 
cent  of  the  taxable  income ;  hence  the  limitation  of  the 
combined  Federal  income  and  victory  taxes  to  90  per 
cent  to  halt  the  confiscatory  effect  of  the  combined 
Federal  and  State  income  taxes.  Any  such  considera- 
tions, whatever  they  may  have  been  in  detail,  had  no 
bearing  on  the  provisions  of  section  451(a)(3)  even 
if  the  general  statement  italicized  in  the  quotation  in 
I.  T.  3644  had  been  literally  in  harmony  with  those 
provisions,  instead  of  only  partly  so,  i.e.,  only  with 
respect  to  income  taxes  on  compensation  for  services, 
annuities,  etc.  As  we  have  noted  above,  it  does  not  at 
all  follow  by  any  rule  or  logic  or  of  statutory  con- 
struction from  the  Committee's  statement  mth  regard 
to  the  limitation  in  section  456  that  state  income  taxes 
on  business  income  were  excluded  from  the  deduc- 
tions allowed  by  section  451(a)(3).  When  the  drafts- 
man of  I.  T.  3644  read  into  the  phrase  of  the  Com- 
mittee's explanation  of  section  456  an  explanation  of, 
or  a  narrowing  of,  the  allowances  of  taxes  by  section 
451(a)(3),  he  was  simply  reading  something  that  is 
not  there.  The  process  by  which  he  so  read  it,  whether 
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by  preconception  of  the  meaning  of  the  subparagraph 
(3)  in  question,  or  by  some  erroneous  notion  as  to 
the  rules  of  statutory  construction,  as  to  which  the 
hiatus  between  the  premises  and  the  conclusion  in 
that  ruling  leaves  us  completely  uninformed,  is  of  no 
importance;  what  is  important  is  that  the  phrase  in 
question  has  no  relation  to  the  meaning  of  section 
451(a)(3). 

The  Court  below  has  upheld  the  respondent's  dis- 
allowance of  the  accrued  California  income  tax  on 
business  income  on  the  authority  of  its  holding  in  an 
earlier  case,  A^ma  Harris,  et  al.,  10  T.  C.  818  (now 
pending  on  a  j)etition  for  review  l^efore  this  Court  of 
Appeals),  involving  in  part  the  same  issue.  It  is  sug- 
gested that  in  her  opinion  in  the  Harris  case  Judge 
Harron  of  the  Tax  Court  has  fallen  into  the  same 
fallacies  of  statutory  construction  and  of  interpreting 
the  congressional  committee  reports  as  did  the  drafts- 
man of  I.  T.  3644,  and  that  her  opinion  should  there- 
fore be  overruled. 


CONCLUSION. 

As  to  the  First  Question,  we  believe  that  a  fair  con- 
sideration of  the  evidence  in  this  case  will  lead  this 
Court  to  rule  that  this  transaction  was  not  one  of 
gift,  but  one  of  sale,  and  that  the  petitioner  should 
have  judgment. 

As  to  the  Second  Question,  since  we  have  shown 
that  according  to  the  correct  rule  of  statutory  con- 
struction, proposition   (1),  section  451(a)(3)    of  the 
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Internal  Revenue  Code  includes  and  permits  the  de- 
duction of  California  income  tax  on  business  income 
in  computing  victory  tax  net  income  (proposition 
(2)),  and  that  the  respondent's  ruling  to  the  contraiy 
in  I.  T.  3644  and  the  opinion  of  the  Court  are  fal- 
lacious and  erroneous  interpretations  of  the  statute 
(proposition  (3)),  it  follows  that  the  disallowance  of 
the  deduction  in  question  by  the  respondent  and  the 
Tax  Court  should  be  disapproved  and  overruled. 

Dated,  Stockton,  California, 
December  28,  1949. 

Respectfully  submitted, 

Lafayette  J.  Smallpage, 
Attorney  for  Petitioner. 
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No.  12,296 

E.  R.  GOOLD,  PETITIONER 
V. 

Commissioner  of  Internal  Eevenue,  respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  TAX 
COURT    OF   THE   UNITED   STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 


The  memorandum  findings  of  fact  and  opinion  of  the 
Tax  Court  (R.  34-52)  are  unreported. 

JURISDICTION 

This  petition  for  review  (R.  59-65)  involves  federal 
income  and  victory  tax  for  the  taxable  year  1943.  On 
June  5,  1947,  the  Commissioner  of  Internal  Revenue 
mailed  to  the  taxpayer  a  notice  of  deficiency  in  the  total 
amount  of  $18,632.28.  (R.  12-24.)  Within  90  days  there- 
after and  on  June  30,  1947  (R.  1),  the  taxpayer  filed  a 
petition  (R.  4-11)  v^ith  the  Tax  Court  for  a  redeter- 
mination of  that  deficiency  under  the  provisions  of  Sec- 
tion 272  of  the  Internal  Revenue  Code.    The  decision  of 

(1) 


the  Tax  Court  modifying  the  deficiency  was  entered 
March  28, 1949.  (R.  52-53.)  The  case  is  brought  to  this 
Court  by  a  petition  for  review  filed  June  24,  1949  (R. 
59-65) ,  pursuant  to  the  provisions  of  Section  1141  (a)  of 
the  Internal  Revenue  Code,  as  amended  by  Section  36  of 
the  Act  of  June  25, 1948. 

QUESTIONS    PRESENTED 

1.  Whether  taxpayer's  share  in  the  net  income  of  a 
partnership  between  him  and  his  father  was  his  com- 
munity or  separate  income.  This  in  turn  depends  upon 
a  determination  of  whether  taxpayer  received  his  in- 
terest in  the  partnership  from  his  father  by  way  of  sale 
or  by  way  of  gift. 

2.  Whether  taxpayer's  accrued  California  income 
tax  on  his  income  from  the  partnership  business  was  de- 
ductible in  computing  his  income  subject  to  the  victory 
tax. 

STATUTES   INVOLVED 

The  pertinent  statutes  involved  are  to  be  found  in  the 
Appendix,  infra. 

STATEMENT 

The  facts  as  found  by  the  Tax  Court  (R.  36-44)  may 
be  summarized  as  follows  : 

At  all  times  material  to  this  proceeding  taxpayer  was 
a  resident  of  Stockton,  California.  His  tax  return  for 
the  year  involved  was  prepared  on  a  calendar  year 
accrual  basis.  He  reported  his  income  and  deductions 
on  the  community  property  method.    (R.  36.) 

On  January  2, 1943,  taxpayer  and  his  father,  R.  Goold, 
entered  into  a  partnership  under  the  firm  name  of  R. 
Goold  &  Son  for  the  purpose  of  operating  a  business 
which  taxpayer's  father  had  theretofore  conducted  as  a 
sole  proprietorship.  On  that  date  the  father  executed  a 
bill  of  sale  purporting  to  transfer  to  taxpayer  an  undi- 


vided  one-half  interest  in  all  of  the  former's  business 
assets  described  in  the  document,  as  follows  (R.  36-37) : 

A.  Eddy     Electric     and     Mechanical     Company. 

Assets  valued  at $32,560.83 

B.  An  undivided  one-half  interest  in  the  R.  Goold 
and  A.  E.  Downer  joint  venture  as  shown  upon 

the  book  of  accounts 51,496.04 

C.  An  undivided  one-half  interest  in  the  R.  Goold 
and  F.  R.  Zinck  joint  venture  as  shown  upon 

the  book  of  accounts $10,115.09 

D.  An  undivided  one-half  interest  in  the  R.  Goold 
and  A.  R.  Liner  joint  venture  as  shown  upon 

the  books  of  accounts 2,500.00 

E.  An  undivided  one-half  interest  in  the  R.  Goold 
and  C.  L.  Wold  joint  venture  as  shown  upon 

the  book  of  accounts 25,000.00 

F.  An  undivided  one-half  interest  in  the  "Marys- 
ville"  Contract  as  shown  upon  the  book  of 
accounts    40,000.00 

I  Total    $161,671.96 

The  property  so  described  was  owned  prior  to  the 
transfer  by  the  taxpayer's  father  and  mother  as  their 
community  property.  In  addition,  they  owned  other 
community  ]3roperty  of  a  value  in  excess  of  $83,000. 
They  were  the  parents  of  another  child,  a  daughter,  who 
was  two  years  older  than  taxpayer.    (R.  37.) 

The  recited  consideration  for  the  transfer  of  the  one- 
half  interest  was  the  execution  and  delivery  by  taxpayer 
of  a  non-interest  bearing  note  in  the  amount  of  $100,000, 
payable  at  the  rate  of  "twenty-five  (25%)  per  cent  or 
more  of  the  annual  profits  which  shall  be  made  to  and 
received  by  me  out  of  the  operation  of  said  business." 
(R.  37.) 

At  the  time  of  this  transaction  with  his  father,  tax- 
payer owned  a  small  home,  an  automobile,  and  four 
shares  of  stock  of  the  Union  Oil  Company.    (R.  38.) 

Item  A  of  the  bill  of  sale  represented  the  value  of  the 
assets  of  the  Eddy  Company,  which  was  engaged  in  the 
business  of  the  installation  of  wiring  systems  and  the 
sale  of  electrical  materials,  supplies,  and  appliances. 
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Items  B  to  F,  inclusive,  consisted  of  the  known  and  esti- 
mated share  of  the  profits  of  taxpayer's  father  in  certain 
joint  ventures  for  the  performance  of  various  Govern- 
ment contracts  in  the  general  area  of  Stockton,  Cali- 
fornia. Taxpayer's  father  received  his  share  of  the 
profits  in  each  of  the  joint  ventures  primarily  for  under- 
taking the  responsibility  of  financing  them  in  whole  or 
in  part.  Such  financing  as  was  necessary  had  been  ar- 
ranged and  completed  by  taxpayer's  father  prior  to 
January,  1943.  The  accounting  and  handling  of  money 
for  the  joint  ventures  was  done  in  the  office  of  taxpayer's 
father  in  order  to  safeguard  his  interests  in  connection 
with  their  financing.    (R.  38. ) 

The  documents  incident  to  the  January,  1943,  trans- 
action were  drafted  and  the  terms  and  conditions  deter- 
mined by  Lafayette  J.  Smallpage,  an  attorney,  by  whom, 
together  with  Frank  Scott,  an  accountant,  the  entire 
arrangement  was  devised,  after  consultation  with  tax- 
payer's father.  The  attorney  determined  that  the  face 
amount  of  the  note  should  be  in  the  sum  of  $100,000,  that 
no  interest  should  be  payable,  and  that  the  manner  of 
repayment  should  be  as  recited  in  the  note.    (R.  38. ) 

The  note  contained  the  following  endorsements  on  the 
back,  all  being  in  the  handwriting  of  the  attorney  ex- 
cept those  for  1944  and  1945,  which  were  in  the  hand- 
writing of  the  accountant  (R.  39) : 

12/25/43    Gift    3,000.00 

12/31/43     Credit  by  Error  made  in  Computation 

of  Value  of  Interest  Sold (  50,000.00 

Changed  per  authority  of  ] 

Smallpage  1/17/47   [29,259.00 

12/25/44     By  gift 3,000.00 

12/25/45     By   gift    18,000.00 

1/25/47     Earnings  for  1945  7,107.42 

At  the  time  of  the  execution  of  the  note  and  the  bill 
of  sale  it  was  understood  between  taxpayer  and  his 
father  that  items  E  and  F  on  the  bill  of  sale,  totaling 


$65,000,  were  round  figures  representing  as  estimate  of 
the  father's  share  of  the  profits  in  the  so-called  Wold 
joint  ventures,  and  that  the  figure  would  be  subject  to 
adjustment  when  the  profits  were  known,  with  a  corre- 
sponding adjustment  to  be  made  on  taxpayer's  note. 
(R.  39.) 

The  corrected  figure  was  determined  to  be  $44,810.04, 
which  involved  a  decrease  of  $20,189.96,  one  half  of 
which  in  the  amount  of  $10,094.98  was  included  in  the 
adjustments  endorsed  upon  the  note  on  January  17, 
1947.  That  endorsement  was  in  the  sum  of  $29,259. 
(R.39.) 

Both  taxpayer  and  his  father  were  unfamiliar  with 
the  purj)ose  and  reasons  for  the  various  endorsements 
except  that  they  did  recognize  that  part  of  one  endorse- 
ment was  for  the  purpose  of  making  the  downward 
adjustment  for  profits  from  the  Wold  joint  venture. 
(R.  39-40.) 

At  the  time  of  the  transaction  and  for  some  years 
prior  thereto,  taxpayer's  father  was  not  in  good  health 
and  desired  to  bring  taxpayer  into  the  business.  This 
matter  had  been  the  subject  of  discussions  for  some  time 
between  taxpayer  and  his  parents  and  between  his 
father  and  his  mother.  It  was  planned  that  taxpayer 
would  first  work  in  the  business  as  an  employee  for  a 
few  years  in  order  to  determine  whether  he  could  under- 
take the  rsponsibilities  incident  to  partnership.  Upon 
the  establishment  of  his  worth  as  an  employee,  his 
father  then  intended  to  offer  him  a  partnership  interest, 
which  he  did  in  1943.    (R.  40.) 

The  primary  reason  for  having  taxpayer  execute  the 
note  at  the  time  of  the  creation  of  the  partnership  was  to 
fulfill  his  father's  wish  to  deal  fairly  and  equitably  with 
both  taxpayer  and  his  sister,  in  so  far  as  their  destribu- 
tive  shares  in  their  father's  estate  were  concerned.  It 
was  intended  that  the  balance  remaining  due  on  the  note, 


together  with  adjustments  for  gifts  made  by  the  father, 
was  to  be  deducted  from  taxpayer's  share  in  his  father's 
estate  in  order  to  equalize  the  interest  that  taxpayer  and 
his  sister  would  receive  upon  their  father's  death. 
(R.  40.) 

Taxpayer's  share  of  the  partnership  business  was  not 
acquired  by  purchase.    (R.  40.) 

During  1943  taxpayer  received  from  the  partnership 
a  drawing  account  of  $200  per  week,  which  represented 
a  partial  distribution  of  profits.  He  received  no  other 
profit  distributions  from  the  business  in  that  year. 
(B.  41.) 

During  the  taxable  year  taxpayer  devoted  all  of  his 
time  to  partnership  business.  His  activities  consisted 
principally  of  the  supervision  of  the  electrical  house- 
wiring  work  of  the  Eddy  Company,  and  the  supervision 
of  workers  and  the  general  management  of  some  of  the 
joint-venture  activities.    (R.  42.) 

The  reasonable  value  of  taxpayer's  personal  services 
to  the  partnership  in  1943  was  $10,000,  which  is  also  a 
reasonable  allowance  as  compensation  for  such  personal 
services  as  he  rendered  to  the  business.    (R.  42.) 

On  his  1943  tax  return  taxpayer  reported  total  income 
for  income  tax  purposes  of  $30,779.97,  of  which 
$30,258.37  was  said  to  represent  income  from  the  part- 
nershii3.  He  received  salary  and  wages  of  $683.10  dur- 
ing the  year  and  reported  one-half  thereof  on  his 
return.    (R.  42.) 

On  his  1943  return,  taxpayer  also  claimed  a  deduction 
for  personal  income  tax  payable  to  the  State  of  Cali- 
fornia in  the  amount  of  $690.58  in  computing  income 
tax  net  income,  and  $688.45  in  computing  victory  tax  net 
income.  In  his  notice  of  deficiency,  the  Commissioner 
allowed  a  deduction  in  the  amount  of  $2,219.21  in  the 
computation  of  income  tax  net  income,  but  allowed  no 


deduction  for  the  item  in  the  computation  of  victory 
tax  net  income.    (R.  43.) 

On  or  about  October  24,  1947,  the  office  of  the  Fran- 
chise Tax  Commissioner  of  the  State  of  California  sent 
taxpayer  a  formal  notice  of  additional  personal  income 
tax  proposed  to  be  assessed,  showing  a  proposed  addi- 
tional assessment  in  the  amount  of  $1,484.51.  Taxpayer 
duly  filed  with  the  Franchise  Tax  Commissioner  a  pro- 
test against  the  proposed  additional  assessment,  con- 
testing his  liability  for  payment  thereof.  Taxpayer  has 
not  paid  the  proposed  additional  assessment  and  con- 
tinues to  contest  his  liability  for  the  same.    (E.  43-44.) 

SUMMARY    OF   ARGUMENT 

The  Tax  Court  found  that  taxpayer  did  not  receive 
his  partnership  interest  from  his  father  by  way  of  pur- 
chase. This  finding  of  fact,  unless  shown  clearly  er- 
roneous by  the  taxpayer  is  binding  upon  this  Court. 
Substance  prevails  over  form  in  tax  matters,  and  the 
Tax  Court's  conclusion  that  while  the  forms  indicate  a 
sale,  the  substance  shows  otherwise,  is  eminently  correct. 

Various  circumstances  indicate  that,  despite  outward 
appearances,  a  sale  was  not  intended — taxpayer  was  re- 
quired to  pay  no  interest  on  his  promissory  note  nor  was 
security  required ;  neither  taxpayer  nor  his  father  knew 
much  of  the  details  of  the  transaction  by  which  taxpayer 
acquired  an  interest  in  the  partnership ;  no  adequate 
explanation  was  made  of  why  payments  on  taxpayer's 
note  to  his  father  were  not  made ;  both  partners  placed 
extensive  and  somewhat  vague  reliance  upon  advice  of 
counsel  who  attended  to  all  details  of  the  transaction ; 
taxpayer's  father  really  intended  the  outward  manifes- 
tations of  a  sale  as  a  protection  to  his  daughter  in  the 
event  of  his  decease,  rather  than  as  a  bona  fide  sale. 

For  taxpayer  to  be  entitled  to  deduct  his  California 
income  taxes  in  computing  victory  net  income  the  taxes 


must  be  deductible  under  Section  23  (c)  of  the  Internal 
Revenue  Code  and  also  incurred  in  connection  with  the 
carrying  on  of  a  trade  or  business.  Like  federal  income 
taxes,  taxpayer's  state  income  taxes  were  a  tax  on  per- 
sonal income  from  the  partnership.  They  were  not 
taxes  incurred  because  of  partnership  operations,  but 
because  of  taxjDayer's  profit  therefrom.  They  were, 
therefore,  not  incurred  in  the  carrying  on  of  a  business. 


ARGUMENT 


The  Tax  Court's  Finding  that  Taxpayer  Did  Not  Receive  His 
Share  of  the  Partnership  Business  l3y  Way  of  Purchase  Was 
Not  Clearly  Erroneous  and  Therefore  Binds  this  Court 

The  primary  issue  involved  herein  is  whether  tax- 
payer received  his  partnership  interest  from  his  father 
by  way  of  sale  or  gift.  If  by  sale,  the  taxpayer's  part- 
nership interest  constitutes  community  property  (Cali- 
fornia Civil  Code  (Chase,  1945),  Sections  164,  687  (Ap- 
pendix, infra)).  But  if  the  interest  was  acquired  by 
gift  from  his  father,  then  it  is  not  community  property 
but  is  the  separate  property  of  taxpayer  (California 
Civil  Code  (Chase,  1945),  Section  163  (Ax)pendix, 
infra) ) ,  and  income  therefrom  will  be  taxable,  accord- 
ingly, entirely  to  him  under  Section  22  (a)  of  the  In- 
ternal Revenue  Code  (Appendix,  infra) . 

The  Tax  Court  found  that  although  the  forms  of  a  sale 
had  been  carried  out,  the  transaction  by  which  taxpayer 
acquired  his  partnership  interest  from  his  father  was 
in  substance  a  gift,  in  view  of  the  circumstances  in- 
volved. This  finding  is  one  of  fact.  Manning  v.  Gagne, 
108  F.  2d  718  (C.A.  1st) ;  Smith  v.  Hoey  (S.D.N.Y), 
decided  January  29,  1945  (34  A.F.T.R.  1704),  affirmed, 
153  F.  2d  846  (C.A.  2d).  Accordingly,  upon  taxpayer 
falls  the  burden  of  proving  the  Tax  Court's  finding 
clearly  erroneous,  failing  which  it  is  conclusive  upon  this 
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Court.  Grace  Bros.  v.  Commissioner,  173  F.  2d  170 
(C.A.  9th). 

It  is  a  familiar  and  basic  rule  of  taxation  that  where 
form  and  substance  conflict,  substance  prevails.  Greg- 
ory V.  Helvering,  293  U.  S.  465.  The  form  of  words  used 
and  documentary  recitals  have  no  binding  effect  tested 
by  what  was  in  fact  done.  Helvering  v.  Tex-Penn  Co., 
300  U.  S.  481.  Transactions  between  members  of  a 
family  are  peculiarly  subject  to  the  rule.  Cf.  Commis- 
sioner V.  Totver,  327  U.  S.  280 ;  Commissioner  v.  Culhert- 
son,  337  U.  S.  733.  It  is  clear  that  the  Tax  Court  prop- 
erly concluded  that  although  the  transaction  herein  be- 
tween father  and  son,  while  formally  a  sale,  was  in  fact 
and  substance  but  a  gift  from  father  to  son. 

It  would  be  virtually  impossible  to  dignify  the  trans- 
action as  one  at  arm's  length  between  taxpayer  and  his 
father,  and  therefore  as  a  bona  fide  sale.  As  the  Tax 
Court  pointed  out  (R.  45)  : 

Such  factors  as  the  absence  of  interest,  the  vague 
and  unexplained  enaorsements  on  the  note,  and  the 
failure  to  make  any  payments  on  the  note  in  the 
first  few  years,  the  only  substantial  offsets  being  in 
the  form  of  gifts,  undermine  the  result  the  peti- 
tioner wishes  us  to  reach. 

Not  only  did  taxpayer  allegedly  purchase  his  partner- 
ship interest  upon  his  non-interest-bearing  note,  the 
note  w^as  unsecured,  and  taxpayer  stood  but  faintly  be- 
hind it.  He  owned  a  small  home,  an  automobile,  and 
four  shares  of  stock.  (R.  38.)  Taxpayer  himself  testi- 
fied that  he  could  not  have  borrowed  $100,000  anywhere 
— save  from  his  father — without  paying  interest.  (R. 
124.)  It  is  dubious,  with  what  security  he  could  offer, 
whether  he  could  have  borrowed  $100,000  anywhere  else 
upon  any  terms.  Taxpayer  admitted  that  his  arrange- 
ment with  his  father  was ' '  more  than  fair. "  (R.  124. ) 
There  was,  moreover,  no  consideration  for  the  trans- 
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fer  of  partnership  assets  to  taxpayer.  His  note  was  of 
no  benefit  to  Ms  father.  Taxpayer  was  not  obligated  to 
pay  anything  to  his  father  thereby,  for  the  note  provides 
(R.  57-58)  that  payment  is  to  be  made  solely  from  ex- 
pected annual  profits  of  the  partnership,  solely,  that  is, 
from  income  which  stems  from  the  partnership  interest 
taxpayer  received  from  his  father.  In  effect  taxpayer 
pays  to  his  father  only  that  to  which  his  father  already 
had  a  right  prior  to  the  so-called  sale.  This  is  hardly  a 
payment  and  connot  be  dignified  as  a  consideration.  The 
so-called  promissory  note  is  in  substance  more  nearly  a 
deed  of  gift  than  a  promissory  note.  By  the  transaction 
taxjDayer  reseived  a  50  percent  interest  in  the  assets  of 
the  partnershi})  plus  the  right  to  share  in  25  per  cent  of 
the  partnership  profits.  His  father  retained  a  50  per- 
cent interest  in  the  assets  of  the  partnership  and  re- 
tained the  right  to  75  percent  of  the  profits.  Taxpayer's 
credit  is  not  truly  pledged  on  the  note,  for  failing  profits 
from  the  partnership  business  he  has  no  liability  of 
payment  thereon.  There  could  be  no  default  in  payment 
without  profits.  Moreover,  were  the  partnership  to  be 
dissolved,  he  would  presumably  have  a  right  to  his  50 
percent  share  in  the  assets,  whether  payments  had  been 
made  on  the  note  or  not.  In  such  a  situation,  it  is  ob- 
vious that  the  Tax  Court  cannot  be  said  to  be  clearly  er- 
roneous in  concluding  that  there  was  no  sale  but  merely 
a  gift  of  taxpayer's  partnership  interest. 

Taxpayer  and  his  father  knew  little  about  the  trans- 
action. Taxpayer  admitted  that  he  knew  practically 
nothing  about  the  arrangements  and  depended  upon  his 
father  and  counsel.  (R.  119-121, 124.)  The  entire  deal 
was  the  creation  of  their  attorneys.  (R.  38,  72, 119, 139, 
169-170,  172,  180,  196-197.)  Both  taxpayer  and  his 
father  were  at  least  vague,  if  not  ignorant  of  endorse- 
ments made  on  the  back  of  the  note.  (R.  39-40, 132-133, 
134,  172-174,  175.) 
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Nor  does  taxpayer's  explanation  of  why  payments 
were  not  made  out  of  profits  seem  satisfactory.  Total 
23rofits  for  1943,  for  example,  were  close  to  $120,000 
(E.  125-126),  out  of  which,  according  to  the  note,  tax- 
payer would  have  been  liable  to  pay  his  father  $30,000. 
But  no  payments  were  made  in  that  year.  (R.  39, 
126-127.)  Taxpayer  concedes  that  his  case  is  weak  in 
that  i^ayment  was  not  made  in  the  taxable  year  and  some 
other  years  since  he  gave  his  note.  (Br.  13.)  No  pay- 
ments were  made,  upon  advice  of  counsel,  according  to 
taxpayer's  testimony  (R.  126),  and  he  presumed  the 
reason  for  nonpayment  to  be  the  ]3artnership  's  involve- 
ment in  renegotiation  proceedings.  Some  idea  of  the 
taxpayer's  vagueness  as  to  what  went  on  can  be  gleaned 
from  his  testimony  as  to  why  no  payments  were  made  in 
1943.  Thus,  he  testified  no  payments  were  made  because 
the  partnership  was  under  renegotiation  and,  further 
(R.  126-127)— 

Q.  Did  you  talk  that  over  with  counsel  ? 

A.  Yes,  sir. 

Q.  You,  yourself,  or  did  your  father  ? 

»A.  Oh,  Lord,  I  don't  know. 
Q.  You  don't  know? 

A.  No,  I  don't. 

Q.  Do  you  recall  having  a  conversation  with  your 
father  about  whether  or  not  you  should  make  any 
pajnnents  ? 

A.  Well,  we  surely  must  have  discussed  it,  or  a 
payment  would  have  been  made,  and  I  presume  the 
reason  for  the  payment  not  being  made  was  that  we 
were  under  renegotiation,  and  Mr.  Small]3age  was 
handling  the  renegotiation  matters. 


Q.  When  was  all  this  renegotiation  completed,  do 
you  recall  ? 

A.  It  was  in  the  late  spring  or  early  summer  of 
'43  or  '44.    '44,  I  believe. 
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Q.  Yes.  And  was  any  attempt  made  at  that  time 
to  make  any  adjustment  on  this  note  for  the  profits 
that  you  had  received  from  the  business  in  the  pre- 
ceding years  ? 

A.  No,  sir. 

Subsequently,  taxpayer  testified,  things  were  again 
"in  a  turmoil"  as  a  result  of  activity  of  the  Internal 
Revenue  Department  (R.  127),  but  this  hardly  explains 
continued  nonpayment  on  the  note.  The  explanation 
seems  even  less  convincing  in  view  of  the  fact  that  even 
while  matters  were  in  a  turmoil  taxpayer's  father  saw 
fit  to  satisfy  part  of  the  obligation  represented  by  the 
note  by  making  gifts  to  taxpayer.  (R.  39.)  Moreover, 
as  taxpayer  points  out  (Br.  14),  considerable  time 
elapsed  between  the  settlement  of  renegotiation  pro- 
ceedings and  the  commencement  of  Bureau  investiga- 
tion. The  record  also  shows  that  no  insistence  was  made 
that  taxpayer  pay  up  on  his  obligations  under  the  note ; 
that  payments  were  apparently  only  made  as  the  spirit 
moved  taxpayer  and  his  father;  and  that  even  while 
payments  for  some  years  were  not  made,  allegedly  be- 
cause of  confusion  attending  Bureau  activity,  payments 
were  made  for  other  years,  just  as  taxpayer's  father 
made  gifts  to  him.  (R.  176-181.)  And  yet,  while  tax- 
payer and  his  father  testified  many  times  that  they  were 
acting  throughout  on  advice  of  counsel  (R.  38,  72,  127, 
132,  139,  169-170,  172,  180),  these  payments  and  gifts 
were  made  in  the  face  of  counsel 's  advice  to  "  do  nothing 
with  the  note"  until  the  matters  in  turmoil  might  be 
straightened  out  (R.  177) .  Moreover,  the  fact  that  con- 
fusion attending  Bureau  investigation  of  partnership 
affairs  had  the  effect  of  stopping  payments  on  the  note, 
as  taxpayer  and  his  father  insist,  lessens  its  effect  as  a 
bona  fide  and  binding  obligation.  If  the  note  were  what 
it  purported  to  be,  payments  should  have  been  made  on 
it  regardless  of  Bureau  activity,  and  not  only  on  advice 
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of  counsel.  Both  taxpayer  and  Ms  father  appear  to  have 
regarded  all  "these  operations"  (R.  196)  most  casually, 
and  by  no  means  in  a  manner  suggesting  that  a  real  sale 
had  been  made. 

Perhaps  most  important  as  an  indication  of  the  true 
intent  of  the  parties  in  the  transfer  of  the  partnership 
interest  to  taxpayer  lies  in  the  reason  behind  it.  As  the 
Tax  Court  concluded  (R.  46)  : 

Whm  the  transfer  of  the  interest  in  the  business 
was  in  reality  a  gift  to  the  son  in  the  nature  of  an 
advancement  of  an  inheritance  or  legacy,  a  note 
was  executed  by  the  son,  which  was  not  intended  by 
the  parties  to  be  evidence  of  a  presently-enforceable 
debt  arising  out  of  a  business  transaction,  but  to  be 
evidence  of  an  advancement  and  which  would  serve 
as  a  means  of  equalizing,  as  between  petitioner  and 
his  sister,  the  share  of  the  father's  estate  which  he 
I        would  receive  upon  the  latter 's  death. 

Thus,  taxpayer  testified  as  to  his  father's  intent  when 
the  alleged  sale  took  place  (R.  120)  : 

A.  At  the  time  he  told  me  that  he  couldn't  give  me 
a  half  interest  in  the  business  because  it  would  be 
unfair  to  my  sister. 

Q.  Yes. 

A.  And  that  is  why  the  promissory  note  was  exe- 
cuted, and  it  was  to  be  taken  from  my  estate  in  the 
event  of  his  death,  in  the  event  of  his  death  I  would 
have  to  ])ay  back,  I  would  have  to  pay  back  all  the 
gift  portion  of  that  that  had  been  assigned  on  the 
back  of  the  note. 

Q.  He  said  what? 

A.  He  said  that  any  time — it  would  not  be  fair  to 
my  sister,  he  put  this  down  advisedly,  it  would  not 
be  fair  to  my  sister  for  him  to  give  me  a  portion  of 
the  business,  that  I  must  purchase  it. 

(See  also  R.  122-123.)    Had  there  been  a  bona  fide  sale, 

taxpayer's  father  would  not  need  to  have  concerned 

I  himself  with  whether  either  his  son  or  his  daughter  was 
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being  preferred.  Had  there  been  a  bona  fide  sale,  the 
father's  estate  would  have  suffered  no  diminution,  for 
the  forms  of  the  sale  indicate  full  payment  for  value 
received. 

In  view  of  the  foregoing,  it  cannot  be  said  that  the 
Tax  Court's  conclusion  of  fact  that  taxpayer  did  not 
receive  his  partnership  interest  by  way  of  purchase  is 
clearly  erroneous.  We  submit  that  taxpayer  has  not 
borne  his  burden  of  proving  the  Tax  Court  wrong.  He 
emphasizes  in  his  brief  the  self-serving  statements  of 
the  parties  that  a  sale  was  intended  but  cannot  overcome 
external  circumstances  upon  which  the  Tax  Court  relied. 
And  we  submit  that  taxpayer's  extensive  quotations 
from  the  transcript  (Br.  22-54)  do  not  serve  to  show  that 
the  Tax  Court's  findings  of  fact  were  clearly  erroneous. 

II 

The  Tax  Court  Did  Not  Err  in  Denying  Taxpayer  a  Deduction 
for  His  California  Income  Taxes 

Taxpayer's  second  point  of  argument  is  that  the  Tax 
Court  committed  error  in  not  allowing  a  deduction  for 
state  income  taxes  in  computing  his  victory  tax  net  in- 
come under  Section  451  (a)  (3)  of  the  Internal  Revenue 
Code  (Appendix,  infra).  That  section  provides  for  the 
deduction  of  taxes  to  the  extent  that  they  are  deductible 
under  Section  23  (c)  of  the  Internal  Revenue  Code  (Ap- 
pendix, infra)  and,  as  a  second  condition,  to  the  extent 
that  the  taxes  are  paid  or  incurred  in  connection  with 
the  carrying  on  of  a  trade  or  business. 

The  Tax  Court  has  twice  determined  that  state  income 
taxes  on  individuals  are  not  deductible  within  the  mean- 
ing of  Section  451  (a)  (3).  Harris  v.  Commissioner ,  10 
T.C.  818,  affirmed  without  discussion  of  this  point,  175 
F.  2d  444  (C.A.  9th) ;  Whihnan  v.  Commissioner,  12 
T.C.  324,  affirmed  without  discussion  of  this  point,  De- 
cember 22, 1949  (C.A.  2d).    We  submit  that  these  deci- 
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sions  are  correct,  and  that  the  Tax  Court  did  not  err  in 
its  reliance  upon  the  Harris  case. 

In  enacting  the  provisions  of  Section  451  (a),  the 
Committee  on  Finance  (S.  Kep.  No.  1631,  77th  Cong.,  2d 
Sess.,  p.  8  (1942-2  Cum.  Bull.  504,  509))  made  the  fol- 
lowing significant  comment  in  regard  to  it : 

Since  the  Victory  tax  does  not  allow  any  deduc- 
tion for  State  income  taxes,  your  committee 
deemed  it  advisable  to  provide  that  the  total  income 
tax  and  the  Victory  tax  should  not  exceed  90  per 
cent  of  the  taxpayer's  net  income. 

Also  see  I.T.  3644, 1944  Cum.  Bull.  372-373,  in  which  it 
was  held  that  personal  income  taxes  are  not  deductible  in 
computing  victory  tax  net  income  under  Section  451  (a) . 

As  this  Court  undoubtedly  knows,  the  California 
statute,  under  which  taxpayer  was  liable  for  the  taxes  he 
seeks  to  deduct,  is  entitled  "The  Personal  Income  Tax" 
(3  Deering's  California  General  Laws,  Act  8494)  and 
contains  many  provisions  very  similar  to  those  found  in 
the  federal  income  tax  law.  This  is  particularly  true  as 
to  the  definitions  of  net  and  gross  income  and  as  to  its 
treatment  of  partnerships.  3  Deering  's  California  Gen- 
eral Laws,  supra,  Sections  6,  7  and  22.  Thus,  it  seems 
evident  that  the  California  income  tax,  like  the  federal 
income  tax,  is  a  personal  income  tax  and  is  imposed  on 
income  from  all  sources.  We  submit,  accordingly,  that 
it  is  not  a  tax  which  is  paid  as  an  incident  to  carrying  on 
a  business  and  does  not  come  within  any  of  the  provi- 
sions of  Section  451  (a)  above.  We  do  not  dispute,  for 
the  sake  of  the  instant  case,  that  taxpayer's  California 
income  taxes  may  be  deductible  under  Section  23  (c). 

Taxpayer  argues  (Br.  58-59)  that  his  partnership  in- 
come was  business  income,  incurred  in  connection  with 
the  carrying  on  of  a  business.  His  argument  depends 
upon  the  proposition  that  if  there  were  no  partnership 
business,  there  would  be  no  income,  and  that  the  income 
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is  therefore  business  income  within  the  meaning  of  Sec- 
tion 451  (a),  and  also  that  he  received  income  from  a 
business.  But  the  tax  on  taxpayer's  personal  income 
from  the  partnership  business  is  not  an  incident  of  that 
business,  and  is  not  paid,  we  submit,  in  connection  with 
the  carrying  on  of  the  business.  Accord,  Harris  v.  Com- 
missioner, supra.  It  is  merely  the  tax  on  personal  re- 
ceipt of  income.  The  tax  is  not  imposed  upon  the  busi- 
ness. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  in  accordance  with 
law  and  its  findings  are  not  clearly  erroneous.  There- 
fore, it  should  be  affirmed. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 

Assistant  Attorney  General. 

Ellis  N.  Slack, 
A.  F.  Prescott, 
Edward  J.  P.  Zimmerman, 
Special  Assistants  to  the  Attorney  General. 

February,  1950. 
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APPENDIX 

California  Civil  Code  (Chase,  1945) : 

§  163.  Separate  Property  of  Husband.  —  All 
property  owned  by  the  husband  before  marriage, 
and  that  acquired  afterwards  by  gift,  bequest,  de- 
vise, or  descent,  with  the  rents,  issues,  and  profits 
thereof,  is  his  separate  property. 

§  164.  Community  Property.  —  Presumption 
from  Mode  of  Acquisition. — All  other  property  ac- 
quired after  marriage  by  either  husband  or  wife, 
or  both,  including  real  property  situated  in  this 
State  and  personal  property  wherever  situated, 
heretofore  or  hereafter  acquired  while  domiciled 
elsewhere,  which  would  not  have  been  the  separate 
property  of  either  if  acquired  while  domociled  in 
this  State,  is  community  property  j    *    *    * 

§  687.  Community  Property  Defined. — Commu- 
nity property  is  property  acquired  by  husband  and 
wife,  or  either,  during  marriage,  when  not  acquired 
as  the  separate  property  of  either. 

Internal  Revenue  Code : 

Sec.  22.  Geoss  Income. 

(a)  General  Definition. — ''Gross  income"  in- 
cludes gains,  profits,  and  income  derived  from  sal- 
aries, wages,  or  compensation  for  personal  service 
*  *  *  of  whatever  kind  and  in  whatever  form 
paid,  or  from  professions,  vocations,  trades,  busi- 
nesses, commerce,  or  sales,  or  dealings  in  property 
whether  real  or  personal,  growing  out  of  the  owner- 
ship or  use  of  or  interest  in  such  property;  also 
from  interest,  rent,  dividends,  securities,  or  the 
transaction  of  any  business  carried  on  for  gain  or 
profit,  or  gains  or  profits  and  income  derived  from 
any  source  whatever.    *    *    * 


(26U.S.C.  1946ed.,  Sec.  22.) 
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Sec.  23.  DzDrcTioxs  feom  Gross  Ixcome. 

In  computing  net  income  there  shall  be  allowed 
as  deductions : 


(c)  [As  amended  bv  Sec.  202  of  the  Revenue  Act 
of  1941.  c.  412,  55  Stat.  687 :  Sees.  105.  122  and  158 
of  the  Revenue  Act  of  1942,  c.  619,  56  Stat.  798] 
Taxes  GeneraUij. — 

CI)  Alio ir once  in  general. — Taxes  i^aid  or  ac- 
crued within  the  taxable  year,  except — 

(A)  Federal  income  taxes ; 

(B)  war-profits  and  excess-profits  taxes  im- 
posed bv  Title  II  of  the  Revenue  Act  of  1917, 
Title  III  of  the  Revenue  Act  of  1918,  Title  III 
of  the  Revenue  Act  of  1921,  section  216  of  the 
Xational  Industrial  Recovery  Act,  or  section 
702  of  the  Revenue  Act  of  1934.  or  Subchapter 
E  of  Chapter  2.  or  by  any  such  provisions  as 
amended  or  supplemented ; 

(Cj  income,  war-profits,  and  excess-profits 
taxes  imposed  by  the  authority  of  any  foreign 
country  or  possession  of  the  United  States,  if 
the  taxpayer  chooses  to  take  to  any  extent  the 
benefits  of  section  131 ; 

(D)  estate,  inheritance,  legacy,  succession, 
and  gift  taxes :  and 

(E)  taxes  assessed  against  local  benefits  of 
a  kind  tending  to  increase  the  value  of  the 
property  assessed :  but  this  paragraph  shall  not 
exclude  the  allowance  as  a  deduction  of  so 
much  of  such  taxes  as  is  properly  allocable  to 
maintenance  or  interest  charges. 

(3  j  Betail  sales  tax. — In  the  case  of  a  tax  im- 
posed by  any  State,  Territory.  District,  or  posses- 
sion of  the  United  States,  or  any  political  subdi-; 
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vision  thereof,  upon  persons  engaged  in  selling 
tangible  personal  property  at  retail,  which  is 
measured  by  the  gross  sales  i^rice  or  the  gross  re- 
ceipts from  the  sale  or  which  is  a  stated  sum  per 
unit  of  such  property  sold,  or  upon  persons  en- 
gaged in  furnishing  services  at  retail,  which  is 
measured  by  the  gross  receipts  for  furnishing 
such  services,  if  the  amount  of  such  tax  is  sepa- 
rately stated,  then  to  the  extent  that  the  amount 
so  stated  is  paid  by  the  purchaser  (otherwise 
than  in  connection  with  the  purchaser's  trade  or 
business)  to  such  person  such  amount  shall  be 
allowed  as  a  deduction  in  computing  the  net  in- 
come of  such  purchaser  as  if  such  amount  consti- 
tuted a  tax  imposed  uj^on  and  paid  by  such  pur- 
chaser. 


(26  U.S.C.  1946  ed..  Sec.  23.) 

Sec.  451  [As  added  by  Sec.  172  of  the  Revenue  Act 
of  1942,  c.  619,  d6  Stat.  798].  YicxoRy  Tax  Net 
Income. 

(a)  Definition. — The  term  "victory  tax  net  in- 
come" in  the  case  of  any  taxable  year  means  (ex- 
cept as  pro\^ded  in  subsection  (c) )  the  gross  income 
for  such  year  (not  including  gain  from  the  sale  or 
exchange  of  capital  assets  as  defined  in  section  117, 
or  interest  allowed  as  a  credit  against  net  income 
under  section  25  (a)(1)  and  (2),  or  amounts  re- 
ceived as  compensation  for  injury  or  sickness  which 
are  included  in  gross  income  by  reason  of  the  ex- 
ception contained  in  section  22  (b)  (5))  minus  the 
sum  of  the  following  deductions  : 


(3)  Taxes. — Amounts  allowable  as  a  deduc- 
tion by  section  23  (c),  to  the  extent  such  amounts 
are  paid  or  incurred  in  connection  with  the  car- 
rying on  of  a  trade  or  business,  or  in  connection 


20 

with  property  used  in  the  trade  or  business,  or  in 
connection  with  property  held  for  the  production 
of  income. 


(26  U.S.C.  1946  ed.,  Sec.  451.) 
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No.  12,296 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


E.  R.  G00J.D, 

Petitioner, 

^V8. 

Commissioner  of  Internal  Re\t]:nue, 


Respondent. 


On  Petition  for  Review  of  the  Decision  of  the 
Tax  Court  of  the  United  States. 

REPLY  BRIEF  FOR  THE  PETITIONER. 


The  petitioner  in  this  proceeding  has  timely  filed 
his  opening  brief.  The  respondent's  brief  was  received 
by  counsel  for  the  petitioner  on  February  4,  1950,  and 
this  reply  brief  should  be  filed  ten  days  thereafter  pei' 
this  Court's  Rule  20,  Par.  4. 

The  pai-ties  herein  are  in  agreement  upon  the  issues 
involved.  Our  rebuttal  follows  the  same  order  of  pres- 
entation as  in  our  opening  bnef. 


FIRST  QUESTION. 

Respondent's  counsel  have  exaggerated  the  alleged 
binding  effect  upon  the  Appellate  Court  of  findings  of 
ultimate  fact  by  the  Tax  Court.  Subsequent  to  the 
amendment  of  section  1141(a)  of  the  Internal  Reve- 
nue Code  by  section  36  of  the  Act  of  June  25,  1948, 
petitions  for  review  of  decisions  of  the  Tax  Court 
have  been  on  a  par  with  appeals  from  the  United 
States  District  Coui'ts  as  to  the  authorit}^  of  this 
Court  to  review  the  findings  of  ultimate  fact  hy  the 
Tax  Court  to  determine  (1)  w^hether  such  findings  are 
supported  by  sul^stantial  evidence  in  the  primary 
facts  appearing  in  the  stipulations  of  the  parties  and 
in  the  oral  testimony  and  (2)  whether  they  are  in  the 
judgment  of  this  Court  erroneous  in  law\  The  effect 
of  the  cited  amendment  of  section  1141(a)  of  the 
Internal  Revenue  Code  was  to  restore  the  rules  ex- 
isting before  the  development  of  a  contrary  doctrine 
declared  by  the  Supreme  Court  in  Dohson  v.  Com- 
missioner, 320  U.S.  489  (1943),  88  L.  Ed.  248,  64 
S.  Ct.  239,  which  restored  rules  are  exemplified  in  the 
following  cases:  Wihnington  Trust  Co.  v.  Helvering, 
316  U.S.  164  (1942),  86  L.  Ed.  1352,  62  S.  Ct.  984; 
Bogardus  v.  Cofmnissioner,  302  U.S.  34  (1937),  82 
L.  Ed.  32,  58  S.  Ct.  61;  Commissioner  v.  Rainier 
Brewing  Co.  (CCA.  9,  1948),  165  F.  (2d)  217. 

With  these  rules  in  mind,  it  is  urged  on  behalf  of 
the  petitioner  that  this  Court  of  Appeals  look  through 
the  so-called  '^findings"  of  the  trial  judge  and  make 
an   independent   examination   of   the   primary   facts 


disclosed  in  the  stipulations,  exhibits  and  in  the  testi- 
mony of  the  witnesses  of  both  parties  and  therefrom 
correct  those  findings  wliich  are  based  not  on  facts  but 
on  sumiises,  suspicions  and  obvious  misinterjjretation 
of  testimony. 

One  of  the  most  glaring  of  such  false  findings  is 
that  made  by  the  trial  judge  in  his  opinion  (R.  46) 
quoted  by  the  respondent  (Br.  13)  as  to  the  reason 
behind  the  transfer  of  the  partnership  interest  from 
father  to  son  by  means  of  a  bill  of  sale  and  a  note  m 
payment  for  the  partnership  interest  sold,  namely  that 
the  note  ''was  not  intended  by  tlie  pai'ties  to  be  evi- 
dence of  a  presently-enforceable  debt  arising  out  of  a 
business  transaction,  but  to  be  evidence  of  an  advance- 
ment and  which  would  serve  as  a  means  of  equalizing, 
as  between  the  petitioner  and  his  sister,  the  sliare  of 
the  father's  estate  which  he  would  receive  upon  the 
latter 's  death.''  That  remarkable  conclusion  has  been 
dra\\Ti  by  an  inexplicable  non  sequitur  from  the  peti- 
tioner's attemj)t  to  explain  in  his  testimony  that  a 
gift  from  father  to  son  (petitioner)  would  have  been 
a  preference  of  one  child  over  the  other  l^ut  that  a 
sale  by  means  of  which  the  full  value  of  the  property 
transferred  would — either  in  the  fonn  of  the  note  or 
in  proceeds  of  its  liquidation — remain  in  the  father's 
community  property  estate,  thus  negating  any  prefer- 
ence. The  petitioner  did  not  mention  anything  about 
an  advancement  of  his  inheritance  and  obviously  had 
no  such  notion  in  mind.  Cf.  Par.  (4)  of  the  petition- 
er's opening  brief,  p.  9.  We  mention  this  finding 
especially  because  it  is  a  crucial  point  in  the  trial 


judge's  argument  in  support  of  his  conclusion  of 
ultimate  fact  that  this  transfer  in  question  Avas  a  gift 
and  not  a  sale.  Such  a  finding,  so  falsely  based  in  the 
testimony,  has  all  the  earmarks  of  one  made  solely  to 
bolster  a  prejudgment  made  irrationally  on  the  basis 
of  personal  bias.  The  emphasis  of  the  respondent's 
l)rief  on  this  false  finding  indicates  that  his  counsel 
recognize  it  as  essential  to  their  case  for  the  ap])i'oval 
by  this  Court  of  the  trial  judge's  conclusion. 

The  only  other  argument  of  any  consequence  on  be- 
half of  the  respondent,  an  alleged  lack  of  value  of  the 
petitioner's  note  as  consideration  for  the  transfer,  dis- 
regards completely  the  one-half  interest  of  the  maker 
of  the  note  in  the  pai'tnership  business  transferred  to 
him  in  the  same  transaction,  an  interest  in  a  growing 
and  profitable  Inisiness,  as  well  as  the  value  of  the  pe- 
titioner's services  in  the  same  business  as  an  income- 
producing  factor  tending  to  make  the  partnership  in- 
terest increasingly  valuable  and  to  keep  it  that  way. 
The  petitioner,  aged  31,  was  in  his  prime  (R.  68),  he 
had  served  his  apprenticeship  in  his  father's  business 
for  2%  years  (R.  69),  and  has  proved  his  value 
therein.  The  trial  judge  found  the  fair  value  of  his 
services  in  the  business  to  be  $10,000.00  per  year  (R. 
42,  47),  twice  the  amount  determined  by  the  respond- 
ent in  his  statutory  notice  of  deficiency.  The  argu- 
ments of  respondent's  coimsel  based  on  an  alleged  lack 
of  valuable  consideration  are  questionable  to  say  the 
least,  if  not  actually  deceptive. 

The  respondent's  counsel  have  pointedh^  avoided 
in  their  brief  any  reference  to  the  prohibition  set  forth 
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in  Section  172  of  the  Civil  Code  of  the  State  of  Cali- 
fornia upon  gifts  of  community  property  without  the 
written  consent  of  the  wife  (quoted  in  full  in  petition- 
er's brief,  p.  10),  and  it  is  suggested  that  such  avoid- 
ance of  a  i^ro vision  of  law,  the  disregard  of  which  is 
specifically  assigned  as  an  error  of  the  Tax  Coui*t 
in  the  petition  for  re"\dew  (R.  64),  is  based  on  their 
inability  to  find  any  means  of  overcoming  the  effect 
of  such  inhibition  to  utterly  negative  the  trial  judge's 
finding  that  the  transfer  of  an  interest  in  the  father's 
business  was  in  fact  and  in  law  a  gift.  This  Court's 
attention  is  again  called  to  the  testimony  of  one  of 
the  respondent's  witnesses,  Mrs.  Elizabeth  Goold, 
wife  of  the  petitioner  (R.  82  to  84)  which  was  positive 
to  the  effect  that  there  was  no  gift,  and  to  the  faihire 
of  the  respondent's  attorney  to  put  his  other  witness 
on  this  point,  the  mother  of  the  petitioner,  on  the 
stand.  Cf.  the  argument  in  petitioner's  opening  brief 
in  paragraphs   (6)  and  (7),  page  11. 


SECOND  QUESTION. 

The  argument  of  respondent's  counsel  upon  the 
second  question  which  is  based  upon  a  question  of 
statutory  construction,  fails  completeh^  to  come  do\\m 
to  the  merits  of  the  f|uestion.  They  merely  cite  the  pre- 
vious opinions  of  the  Tax  Court,  Anna  Harrh  et  ah, 
10  T.C.  818,  and  LucilU  de  V.  Whitman,  12  T.C.  324, 
the  errors  in  which  on  this  point  were  amply  demon- 
strated in  the  petitioner's  opening  brief.  The  cited 
affirmation  of  the  Wliitman  decision,  by  C.A,  2   (in 


full  50-1  U.S.T.C.,  Par.  9110)  does  not  indicate  in  any 
way  that  the  question  concerning  victory  tax  net  in- 
come was  raised  in  the  petition  for  review.  Similarly, 
the  cited  affirmation  of  the  Harris  decision  was  in  fact 
a  reversal  of  the  Tax  Court's  decision  by  this  Court, 
likewise  without  any  indication  that  the  instant  ques- 
tion was  at  issue  in  the  petition  for  review.  Such  al- 
leged affinnations  are  of  no  weight  whatever. 

The  argument  for  the  respondent  further  cites  a 
ruling  of  the  respondent's  office,  I.T.  3644,  C.B. 
1944,  p.  372,  which  is  merely  a  l^egging  of  the  ques- 
tion, and  quotes  a  statement  of  the  Committee  on 
Finance  (S.  Rep.  No.  1631,  77th  Cong.  2nd  Sess., 
p.  8;  C.B.  1942-2,  pp.  504,  509)  which  was  made  with 
reference  to  section  456,  Internal  ReA^enue  Code,  lim- 
iting the  amount  of  the  victory  tax  in  cei'tain  cases, 
and  not,  as  incorrectly  stated  in  the  respondent's  brief, 
in  explanation  of  section  451(a)(3),  idem..  As  has 
been  shown  in  the  petitioner's  opening  brief,  pp.  60 
et  seq.,  the  provisions  of  section  451(a)(3)  are  clear 
beyond  any  need  for  external  aid,  and  it  is  not  ap- 
parent what  bearing  the  finance  committee's  casual 
and  erroneous  remarks  as  to  the  elfect  thereon  in  ex- 
planation of  an  entirely  different  provision  of  the 
statute  can  have  on  this  Court's  construction  of  the 
provisions  of  the  law  according  to  Avhich  the  peti- 
tioner has  claimed  a  deduction  of  California  income 
tax  in  the  computation  of  his  victory  tax  net  income. 


CONCLUSION. 

In  view  of  the  failure  of  respondent  to  show  error 
in  the  conclusions  reached  l^y  petitioner  in  his  open- 
ing brief,  it  follows  that  the  decision  of  the  Tax  Court 
here  under  review  should  be  modified  to  correct  the 
errors  assigned  in  the  petition  for  re^dew,  and  that 
judgment  should  be  given  for  petitioner  as  prayed 
for. 

Dated,  Stockton,  California, 
February  10, 1950. 

Respectfully  submitted, 

Lafayette  J.  Smallpage, 
Attorney  for  Petitioner. 
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No.  12297 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Herman  Hayman, 

Appellant. 
vs. 

United  States  of  America, 

Appellee. 


BRIEF  OF  APPELLEE. 


I. 

Statement  of  Jurisdiction. 

A.  The  United  States  District  Court  for  the  Southern 
District  of  CaHfornia  had  jurisdiction  over  the  Appellant 
and  subject  matter  covered  by  the  Indictment  herein  under 
the  provisions  of  United  States  Code  Title  18,  Sections 
78,  73  and  88  (1946  Ed.). 

B.  Defendant  (Appellant)  Herman  Hayman  was 
charged  in  Count  One  of  an  Indictment  with  falsely  per- 
sonating one  Samuel  T.  Thompson,  a  true  and  lawful 
holder  of  a  debt  of,  and  due  from  the  United  States, 
to-wit,  United  States  Treasury  check  No.  728,823,  in  vio- 
lation of  Section  78  of  Title  18,  United  States  Code.  Ap- 
pellant was  charged  in  Count  Two  of  the  Indictment  with 
falsely  making,  forging,  and  counterfeiting,  and  causing 
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and  procuring  to  be  falsely  made,  forged  and  counterfeited 
the  endorsement  and  signature  of  the  payee,  to-wit,  the 
endorsement  and  signature  of  Samuel  T.  Thompson,  of 
United  States  Treasury  check  No.  728,823,  in  violation  of 
Section  7Z  of  Title  18,  United  States  Code.  Appellant  was 
charged  in  Count  Three  with  uttering  and  publishing  as 
true  and  causing  to  be  uttered  and  published  as  true,  the 
false,  forged  and  counterfeited  endorsement  and  signature 
of  the  payee  of  United  States  Treasury  check  No.  728,823, 
to-wit,  the  false,  forged  and  counterfeited  endorsement 
and  signature  of  Samuel  T.  Thompson,  in  violation  of 
Section  7Z  of  Title  18,  United  States  Code.  The  offenses 
in  Counts  One,  Two  and  Three  of  the  Indictment  are  al- 
leged to  have  occurred  on  March  26,  1946.  Appellant  was 
further  charged  in  Coimt  Four  of  the  Indictment  with 
falsely  making,  forging  and  counterfeiting,  and  causing 
and  procuring  to  be  falsely  made,  forged  and  counter- 
feited, the  endorsement  and  signature  of  the  payee  of 
United  States  Treasury  check  No.  351,100,  to-wit,  the 
endorsement  and  signature  of  1st  Lieut.  Charles  A.  Wil- 
bun,  in  violation  of  Section  Tli  of  Title  18,  United  States 
Code.  Count  Five  charged  that  Appellant  did  utter  and 
publish  as  true  and  did  cause  to  be  uttered  and  published 
as  true,  the  false,  forged  and  counterfeited  endorsement 
and  signature  of  1st  Lieut.  Charles  A.  Wilbun,  payee,  of 
United  States  Treasury  check  No.  351,100,  in  violation 
of  Section  IZ  of  Title  18,  United  States  Code.  The  of- 
fenses in  Counts  Four  and  Five  are  alleged  to  have  oc- 
curred on  March  6,  1946.  Count  Six  charged  that  Ap- 
pellant did  conspire  with  others  to  make,  forge  and  coun- 
terfeit and  cause  to  be  falsely  made,  forged  and  counter- 
feited, the  endorsement  and  signature  of  the  payee  of 
United  States  Treasury  check  No.  351,100,  payable  to 
Lieut.   Charles  A.   Wilbun,  and  to  utter  and  publish  as 
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true,  and  cause  to  be  uttered  and  published  as  true,  the 
false,  forged  and  counterfeited  endorsement  and  signature 
of  the  payee  of  said  check,  in  violation  of  Section  88  of 
Title  18,  United  States  Code. 

C.  After  trial,  upon  a  verdict  of  guilty,  sentence  was 
imposed,  and  Defendant  Herman  Hayman  appealed  from 
said  judgment.  Judgment  was  affirmed,  and  Appellant  then 
filed  Motions  to  Vacate  and  Set  Aside  Judgment  and  Sen- 
tence, and  for  New  Trial,  and  Petition  for  Writ  of  Habeas 
Corpus,  which  Motions  and  Petition  were  duly  denied  by 
the  Trial  Court. 

D.  This  Court  has  jurisdiction  of  the  appeal  under  the 
provisions  of  Section  2255  of  Title  28,  United  States 
Code. 

II. 

Statement  of  the  Case. 

The  record  wdll  show  that  on  January  7,  1947,  Appellant 
was  found  guilty  by  the  Court,  trial  by  jury  having  been 
waived,  of  the  violation  charged  in  each  of  the  six  counts 
of  the  Indictment,  and  that  he  was  thereafter  sentenced 
as  follows: 

Count    One — Imprisonment    for    10   years    and    a 
fine  of  $2,000. 

Count  Two — Imprisonment  for  10  years  and  a  fine 
of  $1,000. 

Count  Three — Imprisonment   for    10  years  and  a 
fine  of  $1,000. 

Count  Four — Imprisonment  for  10  years  and  a  fine 
of  $1,000. 

Count  Five — Imprisonment  for  10  years  and  a  fine 
of  $1,000. 


The  periods  of  imprisonment  under  Counts  One 
and  Two  to  run  consecutively;  the  periods  of  impris- 
onment under  Counts  Three,  Four  and  Five  to  run 
concurrently  with  the  period  of  imprisonment  im- 
posed under  Count  Two,  making  a  total  period  of  im- 
prisonment of  20  years. 

Count  Six — A  fine  of  $10,000,  and  the  payment  of 
a  total  fine  of  $10,000  to  fully  satisfy  all  fines  im- 
posed under  Counts  One  to  Six  inclusive  of  the  In- 
dictment, and  defendant  to  stand  committed  until  said 
fine  of  $10,000  is  paid. 

Defendant  then  appealed  from  said  judgment  and  sen- 
tence to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  on  November  6,  1947,  the  aforesaid 
judgment  and  sentence  was  affirmed  without  opinion. 
(Hayman  v.  United  States,  163  F.  2d  1018  (1947). 

Thereafter,  on  May  11,  1949,  Appellant  filed  Motion 
to  Vacate  Judgment  and  Sentence,  and  Petition  for  Writ 
of  Habeas  Corpus.  [Tr.  2-13.]  Said  Motion  and  said 
Petition  were  duly  considered  by  the  Honorable  Wm.  C. 
Mathes,  United  States  District  Judge,  and  upon  Findings 
of  Fact  and  Conclusions  of  Law,  an  Order  was  entered  by 
said  Honorable  Court  denying  said  Motion  and  said  Peti- 
tion for  Writ  of  Habeas  Corpus. 

Appellant  then,  within  the  time  prescribed  by  law,  filed 
his  Notice  of  Appeal  from  said  Order  denying  said  Mo- 
tion to  Vacate  Judgment  and  Sentence  and  for  New  Trial, 
and  the  record  in  this  case  was  filed  with  the  Clerk  of  this 
Honorable  Court. 
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III. 
ARGUMENT. 

A.  Defendant  Claims  He  Was  Arrested  Without  a 
Warrant  and  Was  Held  Five  Days  Before  He 
Was  Taken  Before  a  Committing  Magistrate. 

The  alleged  lapse  of  time  between  the  date  when  Ap- 
pellant was  taken  into  custody  and  the  date  of  his  arraign- 
ment before  the  United  States  Commissioner  is  immaterial 
because  the  government  did  not  introduce  or  seek  to  intro- 
duce into  evidence  at  the  trial  of  the  Appellant  any  con- 
fession or  other  incriminatory  statements  made  by  Defend- 
ant during  that  time. 

United  States  v.  Bayer,  et  al.,  331  U.  S.  532,  539- 
541  (1947). 

It  is  to  be  further  noted  that  the  Learned  Trial  Judge, 
in  his  Findings  of  Fact,  found  that  Defendant  was  taken 
into  custody  on  November  6,  1946,  and  arraigned  before 
the  United  States  Commissioner  on  November  7,  1946,  at 
Los  Angeles. 

B.  Defendant  Claims  He  Was  Deprived  of  the  Right 
to  Have  Assistance  of  Counsel  for  His  Defense 
in  That  He  Was  Not  Adequately  Represented  by 
Competent  Counsel. 

The  Learned  Trial  Judge,  in  his  Findings  of  Fact,  found 
that  Appellant  was  fully  and  fairly  represented  at  all 
stages  of  the  proceedings  in  this  Court  by  counsel  of  his 
own  selection,  namely,  A.  P.  Entenza.  [Tr.  18.]  The 
Court  further  found  that  neither  Messrs.  Walter  L.  Gor- 
don nor  E.  S.  Ragland,  as  successor  counsel  to  A.  P.  En- 


tenza,  ever  made  an}'  suggestion  of  complaint  in  this 
Court  prior  to  the  fiHng  of  Motion  by  Appellant  on  May 
11,  1949,  that  Defendant  (Appellant)  had  not  been  fully 
and  adequately  and  competently  represented  by  A.  P.  En- 
tenza  throughout  the  trial  and  at  the  imposition  of  sen- 
tence. 

The  Court  further  found  from  the  evidence  adduced  at  yj 
the  time  of  hearing  on  the  Motion  to  Vacate  Judgment 
and  Sentence,  and  for  New  Trial,  that  A.  P.  Entenza 
appeared  as  counsel  for  Juanita  T.  Jackson,  but  that  he 
did  so  only  with  the  knowledge  and  consent  and  at  the 
instance  and  request  of  the  Defendant  (Appellant)  Her- 
man Hayman.* 

C.  Defendant  Claims  He  Was  Sentenced  to  Ten 
Years  to  Run  Consecutively  for  Violations 
Charged  in  Count  One  and  Count  Two,  and  That 
These  Counts  Constitute   But   a   Single   Offense. 

Count  One  of  the  Indictment  charges  a  violation  of 
Section  78  of  Title  18  (1946  Ed.),  United  States  Code— 
the  false  personation  of  one  Samuel  T.  Thompson,  a  true 
and  lawful  holder  of  a  debt  of,  and  due  from  the 
United  States,  to-wit.  United  States  Treasury  check  No. 
728,823;  and  Count  Two  charges  a  violation  of  Section 
73  of  Title  18  (1946  Ed.),  United  States  Code— the  false 
making,  forging  and  counterfeiting  of  the  endorsement  of 


*Juanita  T.  Jackson  was  represented  by  A.  P.  Entenza  at  the 
time  of  her  sentence  in  Cases  No.  19064  CR.,  and  No.  19065  CR., 
and  was  used  as  a  government  witness  at  the  later  trial  of  Herman 
Hayman    (Appellant),   No.   19036  CR. 
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the  payee,  namely,  Samuel  T.  Thompson,  of  United  States 
Treasury  check  No.  728,823.  A  conviction  for  the  of- 
fense charged  in  Count  Two  required  proof  of  facts  not 
required  to  establish  the  offense  charged  in  Count  One. 
[Tr.  21.] 

Reger  v.  Hudspeth,  103  F.  2d  825,  826  (C.  C.  A. 
10,  1939). 


Furthermore,  there  has  been  no  showing  that  the  sen- 
tences imposed  for  the  violations  charged  in  Counts  Three, 
Four  and  Five,  which  are  to  run  concurrently  with  the 
sentence  imposed  for  the  violation  charged  in  Count  Two, 
are  sentences  for  the  same  offense  as  the  one  imposed  on 
Count  One.  In  fact,  the  contrary  is  to  be  found.  Count 
Three  charged  the  uttering  of  the  forged  endorsement  and 
signature  of  Samuel  T.  Thompson  on  United  States  Treas- 
ury check  No.  728,823.  Count  Four  charged  the  forging 
of  the  endorsement  and  signature  of  Lieut.  Charles  A. 
Wilbun  on  United  States  Treasury  check  No.  351,100, 
and  Count  Five  charged  the  uttering  of  the  forged  endorse- 
ment and  signature  of  Lieut.  Charles  A.  Wilbun  on  United 
States  Treasury  check  No.  351,100.  The  offenses  charged 
in  Counts  One,  Two  and  Three  were  committed  on  March 
26,  1946.  The  offenses  charged  in  Counts  Four  and  Five 
were  committed  on  March  6,  1946. 


Conclusion. 

It  is  respectfully  submitted  that  no  irregularities  oc- 
curred in  the  Defendant's  arraignment,  after  commitment, 
and  that  no  use  of  any  confession  or  other  incriminatory 
statements  that  would  have  affected  Defendant's  convic- 
tion  was  made  at  the  trial;  that  the  Defendant  was  fully 
and  adequately  represented  by  competent  counsel  at  all 
stages  of  all  proceedings  in  the  Trial  Court ;  that  Appellant 
was  not  sentenced  twice  for  a  single  offense  as  Count  One 
and  Count  Two  of  the  Indictment  charge  entirely  separate 
and  distinct  offenses,  and  in  any  event,  the  sentences  im- 
posed on  Counts  Four  and  Five  (which  charged  violations 
concerning  a  different  check  on  a  different  date  from  the 
violations  charged  in  Counts  One,  Two  and  Three),  to 
run  concurrently  with  the  sentence  imposed  on  Count  Two, 
charge  separate  and  distinct  offenses  with  that  involved  in 
Count  One;  and  that  the  Motion  to  Vacate  Judgment  and 
Sentence  and  to  Grant  a  New  Trial  was  properly  denied 
by  the  Trial  Court. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney, 
Ernest  A.  Tolin, 
Chief  Assistant  U.  S.  Attorney, 
Norman  W.  Neukom, 

Assistant  U.  S.  Attorney, 
Chief  of  Criminal  Division, 

Jack  E.  Hildreth, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 
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No.  12297. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Herman  Hayman, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


PETITION  FOR  REHEARING. 


I  The  appellee  hereby  petitions  this  Honorable  Court  for 
a  rehearing  of  the  within  appeal,  the  judgment  on  ap- 
peal herein  having  been  filed  October  27,  1950. 


I. 

Preliminary  Statement. 

This  Court  by  a  two  to  one  vote  of  a  three  judge  court 
ordered  the  judgment  reversed  and  the  motion  dismissed 
in  the  Court  below. 

Separate  concurring  opinions,  by  Chief  Judge  Denman 
and  by  Judge  Stephens,  together  with  a  dissenting  opin- 
ion of  Judge  Pope  were  filed.  Each  opinion  is  grounded 
upon  a  different  basic  premise.  The  judgment  of  the 
Court  is  thereby  rendered  indefinite  and  the  law  uncertain 
upon  questions  of  the  highest  importance  in  the  adminis- 
tration of  justice. 

This  petition  for  rehearing  is  made  upon  the  ground 
that  the  opinion  of  the  court  should  be  restricted  to  the 
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issues  raised  by  this  appeal  and  thereby  made  definite  and 
certain. 

This  petition  is  addressed  to  questions  which  were 
neither  briefed  nor  argued  before  this  Court.  They  are 
questions  which  the  Court,  very  properly,  raised,  sua 
sponte.  They  are  questions  which  the  Court  considered 
and  answered  in  its  opinions.  Because  the  answers  are 
non-uniform  in  the  separate  opinions  of  the  Court  we  take 
this  opportunity  of  suggesting  a  common  ground  and 
urging  uniformity. 

We  urge  that  a  rehearing  be  granted  and  that  the  Court 
thereupon  order  the  judgment  reversed  and  the  cause  re- 
manded for  further  proceedings  in  the  trial  court  with  the 
appellant  there  present. 

II. 

The  Attendance  of  the  Appellant  at  the  Hearing  Below 
Is  Available  by  Writ  of  Habeas  Corpus  Ad  Testi- 
ficandum. 

The  production  of  a  prisoner  before  the  convicting  Court 
from  a  distant  district  can  be  accomplished  by  writ  of 
habeas  corpus  ad  testificandum.  Even  prior  to  the  enact- 
ment of  28  U.  S.  C.  2255  the  courts  recognized  that  the 
writ  was  appropriate  for  this  purpose.  Ex  parte  Boll- 
man,  4  Cranch  75,  8  U.  S.  75,  2  L.  Ed.  554;  GUmore 
V.  United  States,  10  Cir.  (1942),  129  F.  2d  199;  Sanders 
V.  Brady,  D.  C.  Md.  (1944),  57  Fed.  Supp.  87,  89.  See 
also,  Barrett  v.  Hunter,  10  Cir.  (1950),  180  F.  2d  510, 
now  on  petition  to  the  Supreme  Court  of  the  United  States 
for  writ  of  certiorari.  Section  2255  does  not  limit  or 
deny  the  writ  for  this  purpose. 

The  attendance  of  the  appellant  would  remove  the  ob- 
jection that  procedural  due  process  was  denied. 
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III. 

Section  2255  Is  Constitutional. 

Section  22}^  forms  an  integral  part  of  the  revised 
habeas  corpus  provisions  of  the  new  Judicial  Code  (28 
U.  S.  C.  Sees.  2241-2255).  Chief  Judge  John  J.  Parker 
of  the  United  States  Court  of  Appeals  for  the  Fourth 
Circuit,  Chairman  of  the  Judicial  Conference  Committee 
which  drafted  the  revised  habeas  corpus  provisions,  in  his 
article  Limiting  the  Abuse  of  Habeas  Corpus,  8  F.  R. 
D.  171-178.  describes  the  genesis  and  purposes  of  these 
revised  provisions,  including  section  2255.  He  points  out 
that  a  major  purpose  of  the  revised  provisions  generally, 
and  of  section  2255  in  particular,  was  to  correct  certain 
flagrant  abuses  of  the  writ  of  habeas  corpus  by  prisoners 
serving  sentences  imposed  by  courts  of  the  United  States, 
without  in  any  way  impairing  the  substantive  rights  which 
the  writ  of  habeas  corpus,  as  construed  by  decisions  of 
this  Court,  was  designed  to  protect.  Thus,  in  his  descrip- 
tion of  the  purpose  of  section  2255,  he  points  out  (8  F. 
R.  D.  at  175): 

"Congress  has  not  attempted  to  take  away  the  right 
to  make  collateral  attack  on  convictions  obtained  in 
\'iolation  of  constitutional  rights.  It  has  provided, 
however,  that,  where  conviction  was  had  in  the  fed- 
eral courts,  this  right  must  be  asserted  by  motion 
before  the  sentencing  court,  and  not  before  another 
court  by  application  for  habeas  corpus,  unless  it  shall 
appear  that  the  remedy  by  motion  is  not  adequate/' 
{  Emphasis  supplied.) 

And,  speaking  of  the  last  paragraph  of  section  2255.  supra. 
he  observes  (ibid.) : 

"It  will  be  noted  that  this  paragraph  requires  that 
the   attack   upon   the   judgment   of   imprisonment   be 


made  in  the  court  where  it  was  rendered,  where  the 
facts  with  regard  to  the  procedure  followed  are  known 
to  the  court  officials,  and  where  the  United  States 
Attorney  who  prosecuted  the  case  will  be  at  hand 
to  see  that  these  facts  are  fairly  presented.  Only 
where  a  judge  to  whom  application  is  made  for  habeas 
corpus  finds  that  the  remedy  by  motion  is  ''inadequate 
or  ineffective  to  test  the  legality  of  the  detention"  is 
he  authorized  to  entertain  the  application."  (Empha- 
sis supplied.) 

Judge  Parker's  conclusions  reemphasize  the  point  that  no 
substantive  rights  of  illegally  imprisoned  persons  are  af- 
fected by  the  revised  provisions  in  general  or  section  2255 
in  particular  (8  F.  R.  D.  at  178)  : 

"*  *  *  There  is  preserved  in  full  the  right  of 
persons  imprisoned  under  judgments  of  state  and 
federal  courts  to  ask  release  on  the  ground  that  they 
have  been  denied  the  sort  of  trial  guaranteed  by  the 
Constitution;  but  effective  provision  is  made  against 
the  unseemly  incidents  which  have  arisen  in  the  asser- 
tion of  the  right.    *    *     * 

It  is  believed  that  the  effect  of  these  provisions  of 
the  Revised  Code  will  be  to  protect  the  courts  in  the 
administration  of  criminal  justice  from  the  delays, 
harassments  and  unseemly  conflicts  of  jurisdiction 
which  have  arisen  under  recent  habeas  corpus  deci- 
sions, without  in  anywise  impairing  the  rights  which 
it  was  the  purpose  of  those  decisions  to  protect.  The 
habeas  corpus  procedure  which  led  to  abuse  was  laid 
down  by  the  Supreme  Court  out  of  a  desire  that  com- 
plete justice  be  done  in  every  case.  The  provisions 
of  the  Revised  Code  preserved  everything  of  import- 
ance in  that  procedure  while  eliminating  the  abuses  to 
which  it  has  given  birth." 
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We  think  that  it  is  thereby  made  clear  that  Section  2255 
offers  no  infringement  or  Hmitation  upon  the  constitutional 
privilege  respecting  the  writ  of  habeas  corpus. 

^  In  any  event  the  necessities  of  this  case  require  no  con- 
sideration of  the  constitutional  question. 

We  urge,  therefore,  that  the  judgment  be  reversed  solely 
on  the  ground  that  a  factual  issue  (/.  e.,  the  effective  con- 
flict of  assistance  of  counsel)  is  raised  which  requires 
appellant's  presence  at  the  hearing  below. 

F  IV. 

The  Grounds  of  and  Reason  for  Reversal  Should  Be 

Clarified. 

The  Chief  Judge  in  his  opinion  indicates  that  in  the  cir- 
cumstances obtaining,  the  appellant  was  denied  due  pro- 
cess and.  therefore,  that  the  motion  under  Section  2255 
is  "inadequate  and  ineffective  to  test  the  legality  of  his 
detention." 

Judge  Stephens  in  his  opinion  indicates  that  "there  is 
lack  of  due  process  inherent  in  the  proceeding  provided  by 
the  section  (2255)." 

■  If  the  opinion  of  the  Chief  Judge  obtains  as  the  opin- 
ion of  the  Court,  then  we  urge  that  upon  reversal  the  cause 
be  remanded  to  the  trial  court  for  further  hearing  with 
the  appellant  present  so  as  to  afford  him  due  process. 

If  the  opinion  of  Judge  Stephens  obtains  as  the  opinion 
of  the  Court  then  we  urge  that  the  Court  make  its  grounds 
of  reversal  clear,  in  order  that  the  important  determina- 
tion can  be  squarely  made  as  to  the  constitutionality  of 
Section  2255. 


Conclusion. 
Because  the  matters  involved  are  of  major  importance, 
because  they  were  never  briefed  or  argued  before  this 
Court  and  because  clarification  is  necessary  and  desirable 
in  the  interests  of  orderly  administration  of  justice,  we 
urge  that  a  rehearing  be  granted. 

The  Government  proposes,  separately  and  apart  from 
this  petition,  to  make  a  motion  before  the  Court  that  this 
matter  be  heard  and  determined  en  banc.  (28  U.  S.  C. 
46(c).)  We  do  not  herein  petition  the  Court  for  a  hear- 
ing en  banc  because  this  Court  has  held  that  such  a  peti- 
tion for  rehearing  en  banc  is  without  authority  in  law  or 
in  the  rules  or  practices  of  the  Court.  (Kronberg  v.  Hale, 
(9  Cir.,  1950),  181  F.  2d  767;  Northwestern  Mutual  Life 
Ins.  Co.  V.  Gilbert  (9  Cir.,  1950),  182  F.  2d  256.)  We 
do  assert,  however,  that  the  importance  of  the  matters 
involved  warrant  consideration  by  the  full  Court. 

Respectfully  submitted, 

Ernest  A.  Tolin, 

United  States  Attorney, 

Ray  H.  Kinnison, 
Asst.  U.  S.  Attorney, 

Jack  E.  Hildreth, 
Asst.  U.  S.  Attorney, 

Robert  J.  Kelleher, 
Asst.  U.  S.  Attorney. 

Attorneys  for  Appellee. 


— 7— 

Certificate  of  Counsel. 

I,  Robert  J.  Kelleher,  Assistant  United  States  Attorney, 
one  of  the  attorneys  for  the  Appellee,  hereby  certify  that 
in  my  opinion  the  within  petition  for  rehearing  is  well 
founded  and  that  the  same  is  not  interposed  for  delay. 

Robert  J.  Kelleher, 

Asst.  U.  S.  Attorney. 
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In  the  District  Court  for  the  Territory  of 
Alaska,  First  Division 

No.  6069-A 

ALASKA  STEAMSHIP  COMPANY, 
a  corporation, 

Plaintiff, 

vs. 

M.  P.  MULLANEY,  Commissioner  of  Taxation, 
Territory  of  Alaska, 

Defendant. 

COMPLAINT  FOR  INJUNCTION 
AND  OTHER  RELIEF 

I. 

Plaintiff,  Alaska  Steamship  Company,  is  a  cor- 
poration organized  and  existing  under  the  laws  of 
the  State  of  Washington  with  its  office  and  jorincipal 
place  of  business  at  Pier  42,  Seattle,  Washington. 
Plaintiff  is  qualified  to  do  business  in  the  Territory 
of  Alaska  and  has  paid  all  necessary  license  taxes 
required  by  the  Territory  of  Alaska  as  a  condition 
of  doing  business  and  has  filed  its  annual  report  for 
the  last  calendar  year. 

II. 

Defendant  is  an  officer  of  the  Territory  of  Alaska, 
residing  in  Juneau,  in  the  Territory  of  Alaska,  and 
can  be  found  within  said  Territory  of  Alaska,  and 
has  been  and  now  is  the  Commissioner  of  Taxation 
for  the  Territory  of  Alaska,  authorized  by  law  to 
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collect  taxes  for  the  Territory  of  Alaska  and  to  en- 
force the  tax  laws  of  the  Territory,  and  is  sued  on 
account  of  acts  which  he  immediately  intends  and 
threatens  to  perform  under  color  of  law  in  his 
official  capacity  as  such  Commissioner  of  Taxation. 

III. 

This  action  arises  under  the  Act  of  March  26, 
1949,  designated  as  Alaska  Net  Income  Tax  Act. 

IV. 

On  February  4,  1949  the  District  Court  of  the 
United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division,  issued  a  Preliminary 
Injunction  against  Plaintiff  in  that  certain  action 
known  as  John  E.  Humes,  Bob  Dombroff  and  Sail- 
ors' Union  of  the  Pacific  vs.  Alaska  Steamship  Com- 
pany, No.  2192.  That  Preliminary  Injunction, 
which  is  still  in  full  force  and  effect,  required  Plain- 
tiff to  place  any  and  all  amounts  deducted  and 
withheld  from  the  earnings  of  members  of  the  [1*] 
Sailors'  Union  of  the  Pacific  in  accordance  with  the 
withholding  requirements  of  Sections  5-B  and  8  of 
the  Alaska  Net  Income  Tax  Act  in  a  special  fimd, 
and,  pending  further  order  of  the  court,  to  retain 
and  keep  said  fund,  and  enjoins  Plaintiff  from  pay- 
ing any  part  thereof  to  the  Territory  of  Alaska.  A 
certified  copy  of  the  Preliminary  Injunction  is  at- 
tached to  this  complaint  and  made  a  part  hereof, 
marked  "Exhibit  A."     The  complaint  filed  in  this 


*  Page  numbering  appearing  at  bottom  of  page  of  original  certified 
Transcript  of  Record. 
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action,  pursuant  to  which  the  Preliminary  Injunc- 
tion was  issued,  alleged  as  the  ground  for  the  Pre- 
liminary Injunction  the  invalidity  of  Sections  5-B 
and  8  of  the  Alaska  Net  Income  Tax  Act  as  applied 
to  seamen.  A  copy  of  that  complaint  is  attached 
hereto  and  made  a  part  hereof,  marked  "Ex- 
hibit B." 

Y. 
On  April  4,  1949  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  issued  a  Supplemental  Pre- 
liminary Injunction  against  Plaintiff  in  the  same 
action  described  in  paragraph  IV  of  this  complaint, 
which  continued  in  effect  the  Preliminary  Injunc- 
tion previously  issued  on  February  4,  1949  and 
made  the  same  applicable  to  withholdings  made  by 
Plaintiff  from  the  earnings  of  members  of  the  Sail- 
ors' Union  of  the  Pacific  in  accordance  with  the 
withliolding  requirement  of  Sections  5-B  and  8  of 
the  Act  of  March  26,  1949,  which  repealed  the  Act 
of  January  22, 1949,  and  was  enacted  in  lieu  thereof ; 
both  statutes  being  designated  as  Alaska  Net  In- 
come Tax  Act.  A  certified  copy  of  the  Supplemental 
Preliminary  Injunction  is  attached  to  this  com- 
plaint and  made  a  part  hereof,  marked  "Exhibit  C." 

VI. 

Beginning  with  the  payoff  of  the  crew  of  the  S.S. 
Chief  Washakie,  a  vessel  in  the  Alaska  trade  owned 
and  operated  by  Plaintiff,  on  or  about  January  31, 
1949,  Plaintiff  has  deducted  and  withheld  from  the 
wages  due  and  payable  to  the  crew  members  of  all 
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vessels  owned  or  operated  by  Plaintiff,  an  amount 
equal  to  ten  per  cent  (10%)  of  the  tax  deducted  and 
withheld  in  accordance  with  the  provisions  of  sub- 
Chapter  (D),  Chapter  9  of  the  Internal  Revenue 
Code  of  the  United  States,  as  required  by  Sections 
5-A  and  8  of  the  Alaska  Net  Income  Tax  Act,  which 
withheld  amounts  have  been  placed  in  the  special 
fund  and  subject  to  the  Preliminary  and  Supple- 
mental Preliminary  Injunctions  described  in  para- 
graphs IV  and  V  of  this  Complaint. 

VII. 

Defendant,  purportedly  acting  pursuant  to  Sec- 
tion 8-D  of  the  Alaska  Net  [2]  Income  Tax  Act,  has 
issued  regulations  requiring  Plaintiff  to  pay  over 
to  the  Territory  of  Alaska  all  amounts  withheld 
and  required  to  be  withheld  under  Sections  5-B  and 
8  of  the  Act  on  or  before  April  30,  1949.  Severe 
penalties  are  imposed  by  the  Alaska  Net  Income  Tax 
Act  for  failure  to  make  payment  of  withheld 
amounts  to  the  Territory  of  Alaska  at  the  time  re- 
quired by  Defendant's  regulations. 

J  VIII. 

Plaintiff  alleges  that  Sections  5-B  and  8  of  such 
Alaska  Net  Income  Tax  Act  are  invalid  with  re- 
spect to  wages  received  by  vessel  personnel  em- 
ployed by  Plaintiff,  and  that  by  reason  of  said 
Preliminary  and  Supplemental  Preliminary  In- 
junctions, Plaintiff  is  legally  restrained  from  com- 
plying with  such  Sections  of  such  Act  and  Defend- 
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ant's     regulations     purportedly     issued     pursuant 
thereto. 

IX. 
Plaintiff  further  alleges  that  such  Alaska  Net  In- 
come Tax  Act  is  invalid  in  its  entirety,  and  there- 
fore necessarily  invalid  with  respect  to  wages  re- 
ceived by  vessel  personnel  employed  by  plaintiff, 
because:  (1)  it  violates  the  uniformity  requirement 
of  Section  9  of  the  Organic  Act  for  the  Territory 
of  Alaska  (37  Stat.  512)  ;  (2)  it  unlawfully  attempts 
to  delegate  legislative  functions  to  Congress  and  to 
the  Commissioner  of  Internal  Revenue;  (3)  it  un- 
lawfully attempts  to  delegate  legislative  functions 
to  the  Commissioner  of  Taxation  for  the  Territory 
of  Alaska;  (4)  it  imposes  a  direct  burden  on  inter- 
state commerce  in  violation  of  the  Commerce  Clause 
of  the  Constitution  of  the  United  States  (Article  I, 
Section  8) ;  (5)  it  fails  to  provide  a  proper  alloca- 
tion formula  for  fixing  the  amount  of  tax  to  be  paid 
by  persons  having  income  from  sources  within  and 
from  without  the  Territory  of  Alaska;  (6)  it  will 
effect  such  palpably  arbitraiy  discriminations  be- 
tween tax-payers  that  it  violates  the  Due  Process 
and  Equal  Protection  Clauses  of  Section  1  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the 
United  States,  and  the  Due  Process  Clause  of  the 
Fifth  Amendment  of  the  Constitution  of  the  United 
States;  (7)  it  is  so  vague  and  indefinite  that  it 
violates  the  Due  Process  Clauses  of  the  Fifth  and 
Fourteenth  Amendments  of  the  Constitution  of  the 
United  States. 
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X. 

Plaintiff  is  threatened  with  an  immediate,  sub- 
stantial and  irreparable  injury  for  which  it  has 
no  adequate  remedy  at  law,  because  of  Defendant's 
regulation  and  the  provisions  of  Sections  5-B  and 
8  of  the  Alaska  Net  Income  Tax  Act  requiring 
Plaintiff  to  withhold  as  therein  provided  upon  the 
wages  of  vessel  personnel  [3]  employed  by  Plaintiff 
and  to  pay  the  same  over  to  the  Territory  of  Alaska 
on  or  before  April  30,  1949. 

Wherefore,  Plaintiff  prays: 

(1)  That  process  issued  against  the  Defendant 
to  answer  this  complaint  (but  not  under  oath  or 
aflirmation  and  the  benefit  whereof  is  expressly 
waived  by  the  x:>laintiff*)  ; 

(2)  That  after  notice  and  hearing,  this  Court 
grant  to  Plaintiff  a  Preliminary  Injunction  re- 
straining Defendant  from  doing  any  acts  or  things 
for  the  purpose  of  collecting  from  Plaintiff  any 
amounts  withheld  from  vessel  personnel  pursuant 
to  Sections  5-B  and  8  of  the  Alaska  Net  Income 
Tax  Act; 

(3)  And  that  upon  final  hearing  this  court  enter 
a  final  order  and  decree  to  the  same  effect; 

(4)  That  upon  such  final  hearing  this  court  enter 
an  order  adjudging  and  decreeing  that: 

&     (a)     The  Alaska  Net  Income   Tax  Act  is  null 
and  void  and  of  no  legal  effect; 

(b)  Sections  5-B  and  8  of  the  Alaska  Net  In- 
come Tax  Act  are  null  and  void  and  of  no  legal 
effect  with  respect  to  wages  received  by  vessel  per- 
sonnel employed  by  Plaintiff. 
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(5)  And  such  other  and  further  rehef  as  to  this 
court  may  seem  meet. 

ALASKA  STEAMSHIP 
COMPANY, 
By  /s/  R.  C.  ANDERSON, 

Executive  Vice  President, 
FAULKNER,  BANFIELD  & 
BOOCHEVER, 
By  /s/  H.  L.  FAULKNER, 

BOGLE,  BOGLE  &  GATES, 
By  /s/  FRANK  L.  MECHEM, 

Attorneys  for  Plaintiff.  [4] 

State  of  Washington, 
County  of  King — ss. 

R.  C.  Anderson,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  Executive  Vice  President  of  Alaska 
Steamship  Company,  the  plaintiff  in  the  above- 
entitled  action ;  that  he  has  read  the  foregoing  com- 
plaint and  knows  the  contents  thereof,  and  that  the 
same  is  true  as  he  verily  believes. 

[Seal]        /s/  R.  C.  ANDERSON. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  April,  1949. 

/s/  LLOYD  SHORETT, 
Judge  of  the  Superior  Court  of  the  State  of  Wash- 
ington, in  and  for  King  County. 
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State  of  Washington, 
Connty  of  King — ss. 

I,  Norman  R.  Riddell,  County  Clerk  of  King 
County  and  ex-officio  Clerk  of  the  Superior  Court 
of  the  State  of  Washington  for  the  County  of  King, 
do  hereby  certify  that  the  Honorable  Lloyd  Shorett, 
who  has  signed  the  foregoing  certificate,  is  the  duly 
elected  and  qualified  Judge  of  said  Court,  and  that 
the  signature  of  said  Judge  to  said  certificate  is 
his  genuine  handwriting. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  Seal  of  said  Court  this  5th  day 
of  April,  1949. 

[Seal]         /s/  NORMAN  R.  RIDDELL, 
Clerk.  [5] 
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EXHIBIT  A 

In  the  United  States  District  Court  of  the  Western 
District  of  Washington,  Northern  Division 

No.  2192 

JOHN  E.  HUMES,  BOB  DOMBROFF  and 
SAILORS'  UNION  OF  THE  PACIFIC, 
a  voluntary  association. 

Plaintiffs, 
vs. 

ALASKA  STEAMSHIP  COMPANY,  a 
corporation. 

Defendant. 

PRELIMINARY  INJUNCTION 

This  raatter  comes  regularly  before  the  court  upon 
the  plaintiffs'  complaint  and  application  for  a  pre- 
liminary injunction,  the  plaintiff  Bob  Dombroff 
being  present  in  person  and  all  the  plaintiffs  being 
represented  by  John  Geisness  of  Bassett  &  Geisness, 
their  attorneys,  and  the  defendant  being  represented 
by  Stanley  B.  Long  and  Frank  L.  Mechem  of  Bogle, 
Bogle  &  Gates,  its  attorneys,  notice  of  hearing  upon 
said  application  for  preliminary  injunction  being 
waived  and  the  court  having  read  and  considered 
said  complaint  of  the  plaintiffs  and  an  affidavit  in 
support  of  said  application  for  a  preliminary  in- 
junction and  having  received  testimony  in  open 
court  in  support  of  the  allegations  of  said  complaint, 
and  having  heard  and  considered  the  arguments  and 
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statements  of  counsel  for  the  respective  parties; 
now,  upon  motion  of  the  plaintiffs, 

It  Is  Ordered  that  defendant  Alaska  Steamship 
Company,  a  corporation,  place  any  and  all  amounts 
deducted  and  withheld  from  the  earnings  of  the 
plaintiff  John  E.  Humes  or  other  unlicensed  mem- 
bers of  the  deck  departments  of  vessels  operated 
by  defendant  in  trade  between  Puget  Sound,  Wash- 
ington, and  Alaska  points  under  claimed  authority 
and  requirement  of  a  certain  statute  of  the  Terri- 
tor}^  of  Alaska,  and  particularly  Sections  5  and  8 
thereof,  purporting  to  authorize  and  require  certain 
deductions  and  withholdings  from  the  earnings  of 
employees,  entitled  Alaska  Net  Income  Tax  Act, 
and  approved  by  the  Governor  of  the  Territory  of 
Alaska  January  22,  1949,  in  a  special  fund  to  be 
entitled  Alaska  Withholding  Fund  and  that,  until 
further  order  of  this  Court,  said  defendant  shall 
retain  and  keep  said  fund  and  shall  pay  no  part  of 
said  fund  to  the  Territory  of  Alaska  and  shall  make 
no  other,  further  or  different  disposition  of  the 
amounts  so  deducted  and  withheld.  [6] 

This  preliminary  injunction  shall  take  effect  u])on 
the  filing  by  the  plaintiffs  of  a  bond  in  the  sum  of 
$500.00  for  the  payment  of  such  costs  and  damages 
as  may  be  incurred  or  suffered  by  any  party  who  is 
found  to  have  been  wrongfully  enjoined  or  re- 
strained. 

Done  in  Open  Court  this  4th  day  of  February, 
1949. 

LLOYD  L.  BLACK, 
U.  S.  District  Judge. 
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Presented  by: 

JOHN  GEISNESS, 

Of  Attorneys   for  Plaintiffs, 
and  approved  as  to  form.    Copy  received  /  and 
notice  of  presentation  expressly  waived. 

BOGLE,  BOOLE  &  GATES, 
FRANK  L.  MECHEM, 

Attorneys  for  Defendant. 

I  hereby  certify  that  the  annexed  instrument  is 
a  true  and  correct  copy  of  the  original  on  file  in  my 
office. 

Attest : 

MILLARD  P.  THOMAS, 
Clerk,  U.   S.  District  Court,  Western  District  of 
Washington. 
[Seal]  By  /s/  WALLACE  PETERSON, 

Deputy  Clerk. 

Received  Feb.  4,  1949,  United  States  Marshal, 
Seattle,  Wash. 

Served  on  W.  P.  McCarthy,  C  3:20  P.M.,  Feb. 
4,  1949. 

Plaintiff's  Exhibit  No.  2  Received  in  Evidence 
April  22,  1949.  [7] 
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EXHIBIT  B 

[Title  of  District  Court  and  Cause.] 
COMPLAINT 

For  cause  of  action  plaintiffs  allege : 

I. 

The  defendant  is  and  at  all  times  herein  men- 
tioned has  been  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Washington  and  at 
all  times  herein  mentioned  said  corporation  has  op- 
erated and  still  operates  merchant  vessels  in  mari- 
time commerce  between  Puget  Sound,  Washington, 
and  Alaska  points,  and  does  business  in  the  Western 
District  of  Washington. 

II. 

At  all  times  herein  mentioned  plaintiff  John  E. 
Humes  has  been  and  still  is  employed  by  the  de- 
fendant as  an  unlicensed  member  of  the  deck  de- 
partment of  the  SS  Chief  Washakie,  one  of  the 
vessels  operated  by  defendant  in  said  maritime  com- 
merce, and  has  been  and  is  a  member  of  the  crew  of 
said  vessel.  At  all  times  herein  mentioned  plaintiff 
Sailors'  Union  of  the  Pacific  has  been  and  is  a 
voluntary  association  of  merchant  seamen  and  each 
and  all  of  the  unlicensed  members  of  the  deck  de- 
partments of  said  vessels  operated  by  defendant  in 
said  maritime  commerce  have  been  and  are  mem- 
bers of  said  plaintiff  association  and  said  plaintiff 
association  at  all  times  herein  mentioned  has  been 
and  still  is  the  duly  authorized  and  established  bar- 
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gaining  agent  for  each  and  all  of  said  employees 
with  respect  to  the  terms  and  conditions  of  their 
employment  and  particularly  with  respect  to  all  of 
the  matters  and  things  that  are  the  subject  matter 
of  this  complaint.  Plaintiff  Dombroff  is  the  Seattle 
agent  for  said  voluntary  association  with  respect 
to  all  of  the  matters  and  things  that  are  the  subject 
matter  of  this  complaint. 

III. 

Defendant  at  present  operates  about  14  ships  in 
said  maritime  commerce  and  [8]  employes  in  excess 
of  250  unlicensed  members  of  the  deck  departments 
on  said  vessels.  Said  employees  are  too  numerous 
to  be  mentioned  and  with  respect  to  the  subject 
matter  of  this  complaint  are  similarly  situated  with 
plaintiff  John  E.  Humes  and  plaintiffs  bring  this 
action  for  and  on  behalf  of  all  of  said  employees 
because  they  are  too  numerous  to  be  individually 
joined.  Most  of  said  employees  are  not  residents 
of  Alaska. 

IV. 

On  or  about  the  31st  of  January,  1949,  certain 
shipping  articles  between  the  captain  of  the  SS 
Chief  Washakie,  acting  for  defendant,  and  the  crew 
thereof  were  terminated  and  the  crew  thereof  was 
purportedly  paid  off  by  defendant  through  its  rep- 
resentatives, but  said  defendant,  through  its  agents, 
officers  and  representatives  thereupon  failed  and 
refused  to  pay  to  said  crew  members  or  to  any  of 
them  all  of  the  wages  then  due  to  them,  but  de- 
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ducted  therefrom,  in  addition  to  deductions  author- 
ized by  federal  law,  an  additional  10%  of  the  tax 
deducted  and  withheld  in  accordance  with  the  pro- 
visions of  sub-chapter  (D),  Chapter  9  of  the  In- 
ternal Revenue  Code  of  the  United  States  and  said 
defendant  threatens  to,  and  will,  unless  restrained 
by  this  court,  retain  and  withhold  from  all  future 
earnings  of  all  seamen  aboard  said  vessels  said 
amount  in  addition  to  such  deductions  as  are  author- 
ized by  federal  law.  Said  SS  Chief  Washakie  on 
the  voyage  to  which  said  shipi)ing  articles  pertain 
operated  a  substantial  part  of  the  term  of  said 
voyage  outside  of  Alaska  waters  upon  the  high  seas, 
in  foreign  waters  and  in  waters  within  the  terri- 
torial limits  of  the  State  of  Washington  and  a  sub- 
stantial part  of  the  services  through  which  said 
wages  wxre  derived  were  rendered  in  said  waters, 
although  portions  thereof  were  earned  while  the 
vessel  was  in  ports  in  the  Territory  of  Alaska.  Dur- 
ing each  and  every  future  voyage  of  defendant's 
ships  the  ship  engaged  in  each  voyage  will  operate 
for  a  substantial  part  of  the  time  consumed  by  such 
voyage  upon  the  high  seas  or  in  foreign  waters 
and  waters  within  the  territorial  limits  of  the  state 
of  Washington  and  the  earnings  of  each  and  all  of 
the  crew  members  on  each  of  such  voyages  will  be 
derived  from  services  rendered  in  such  waters. 

y. 

Defendant  has  withheld  and  retained  said  por- 
tion of  earnings  and  threatens  in  the  future  to 
withhold  and  retain  a  like  portion  of  all  earnings 
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solely  in  reliance  ui^on  the  purported  validity  of 
Section  V  and  Section  VIII  of  a  purported  statute 
enacted  by  the  legislature  of  the  Territory  of  Alaska 
and  approved  by  the  Governor  of  said  Territory  on 
the  22nd  day  of  January,  1949.  True  and  correct 
copies  of  said  Sections  V  and  VIII  of  said  pur- 
ported statute  are  attached  hereto,  [9]  marked  Ex- 
hibit A  and  incorporated  herein  by  this  reference. 

VI. 

As  applied  to  plaintiff  Humes  and  the  other  sea- 
men on  whose  behalf  this  action  is  brought,  said 
purported  statute  violates  Article  III,  Section  II, 
of  the  Constitution  of  the  United  States  because 
it  is  an  imwarranted  invasion  of  the  admiralty  and 
maritime  jurisdiction  of  the  United  States  and,  if 
applied  to  said  plaintiff  and  said  other  seamen,  does 
and  will  prejudice  and  adversely  affect  the  uni- 
formity and  consistency  of  the  general  maritime 
law.  As  so  applied  said  statute  violates  Article  I, 
Section  VIII  of  the  Constitution  of  the  United 
States  in  that  it  places  an  undue  burden  on  inter- 
state and  foreign  commerce  and  violates  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United 
States  because  it  places  a  tax  \\j)on  earnings  of  non- 
residents of  Alaska  derived  from  services  rendered 
outside  of  Alaska  and  violates  Article  VI,  Section 
II,  of  the  Constitution  of  the  United  States  because 
said  withholding  and  deduction  is  and  will  be  in 
violation  of  and  contrary  to  the  laws  of  the  United 
States  and  particularly  the  provisions  of  Title  46 
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U.S.C.A.  Sections  596,  597,  601,  605,  682,  683  and 
685.  The  plaintiffs  have  no  adequate  remedy  at 
law  and  will  be  irreparably  injured  unless  defend- 
ant is  enjoined  and  restrained  from  making  said 
withholding-  and  deduction  and  unless  defendant  is 
so  enjoined  and  restrained  there  will  be  a  multiplic- 
ity of  suits  to  recover  the  amounts  deducted  and 
withheld.  An  emergency  exists  because  defendant 
proposes  and  intends  to  commence  voyages  of  cer- 
tain ships  in  said  maritime  commerce  within  three 
days  from  the  date  hereof  and  defendant's  un- 
licensed deck  department  employees  are  not  willing 
to  work  aboard  said  ships  when  it  is  believed  that 
defendant  will,  as  expressly  stated  by  it,  withhold 
and  deduct  said  amounts  in  violation  of  the  con- 
stitutional and  statutory  rights  of  such  employees. 
The  amount  in  controversy  in  this  action  exceeds 
the  sum  of  $3000.00,  exclusive  of  interest  and  costs. 
All  of  said  deducting  and  withholding  has  occurred 
and  will  occur  within  the  Western  District  of  A¥asli- 
ington. 

Wherefore,  plaintiffs  pray  that  this  court  issue 
an  order  restraining  defendant  until  further  order 
of  this  court  from  making  any  deduction  from  the 
pay  of  plaintiff  Himies  or  other  employees  for  and 
on  whose  behalf  this  suit  is  brought  in  purported 
reliance  upon  said  act  of  the  legislature  of  the  Ter- 
ritory of  Alaska  and  plaintiffs  further  pray  for 
judgment  and  decree  of  this  court  declaring  said 
Sections  unconstitutional  and  invalid  insofar  as  they 
purport  to  [10]  authorize  and  require  deductions 
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and  withholding  of  any  part  of  the  earnings  of 
crew  members  of  ships  ©iterated  by  defendant  in 
the  trade  hereinabove  described  and  permanently 
enjoining  and  restraining  the  defendant  herein  from 
making  said  deductions  and  from  withholding  any 
part  of  said  earnings  in  purported  reliance  upon 
said  statute  of  the  Territory  of  Alaska.  Plaintiffs 
further  pray  for  such  other  and  further  relief  as 
to  the  court  may  appear  just. 

/s/  JOHN  GEISNESS, 

BASSETT  &  GEISNESS, 
x^ttorneys  for  Plaintiffs. 

United  States  of  America, 
State  of  Washington, 
County  of  King — ss. 

Bob  Dombroff,  being  first  duly  sworn,  on  oath 
deposes  and  says : 

That  he  is  one  of  the  plaintiffs  in  the  above- 
entitled  cause ;  that  he  has  read  the  foregoing  com- 
plaint, knows  the  contents  thereof  and  believes  the 
same  to  be  true. 

BOB  DOMBROFF. 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  February,  1949. 

JOHN  GEISNESS, 
Notary  Public  in  and  for  the  State  of  A^^ashington, 
residing  at  Seattle. 

[Endorsed] :     Filed  April  8,  1949.  [11] 
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EXHIBIT  A 

Section  5 

Tax  on  Individuals,  Fiduciaries,  Corporations 

and  Banks. 

A.  General  Rule. 
There  is  hereby  levied  and  there  shall  be  collected 
and  paid  for  each  taxable  year  upon  the  net  income 
of  every  individual  (except  employees  whose  sole 
income  in  Alaska  consists  of  wages  or  salary  upon 
which  tax  has  been  withheld  as  referred  to  in  sub- 
section B  of  this  section),  fiduciary,  corporation 
and  bank,  required  to  make  a  return  and  pay  a  tax 
under  the  Federal  income  tax  law,  a  tax  computed 
by  either  one  of  the  following  methods: 

(1)  a  tax  equal  to  10  percent  of  the  total  income 
tax  payable  for  the  same  taxable  year  to  the  United 
States  under  the  provisions  of  the  Internal  Revenue 
Code,  as  computed  without  the  benefit  of  the  de- 
duction of  the  tax  payable  hereunder  to  the  Ter- 
ritory. 

(2)  a  tax  equal  to  ten  percent  of  that  portion 
of  the  total  income  tax  payable  under  the  provisions 
of  the  Internal  Revenue  Code,  as  computed  without 
the  benefit  of  the  deduction  of  tax  payable  here- 
under to  the  Territory,  that  gross  receipts  derived 
from  sources  within  the  Territory,  payroll  and  value 
of  tangible  property  located  in  the  Territory,  bears 
to  the  total  gross  receipts  from  sources  within  and 
without  the  Territory,  payroll  and  value  of  tangible 
property  within  and  without  the  Territory. 
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(a)  Determination  of  Gross  Receipts. 
Gross  receipts  from  sources  within  the  Territory 
shall  consist  of  interest  rents,  royalties,  gains,  divi- 
dends, all  other  income,  and  gross  income  received 
or  derived  in  connection  with  property  owned  or  a 
business  or  trade  carried  on  and  salaries,  wages  and 
fees  for  personal  services  performed  within  the  Ter- 
ritory. Income  received  or  derived  from  sales 
wherever  made  of  goods  wares  and  merchandise 
manufactured  or  originating  in  the  Territory  shall 
be  considered  to  be  a  part  of  gross  receipts  from 
sources  within  the  Territory. 

(b)     Determination  of  Property  and  Payroll 
Factors  for  Freight  and  Passenger  Carriers. 

The  value  of  vessels  operating  on  the  high  seas 
and  compensation  of  employees  engaged  in  operat- 
ing such  vessels  shall  be  apportioned  to  the  Terri- 
tory in  the  ratio  which  the  number  of  days  spent 
in  ports  mthin  the  Territory  bears  to  the  total 
number  of  days  spent  in  ports  within  and  without 
the  Territory.  The  value  of  aircraft  and  automo- 
tive vehicles  operating  as  freight  and  passenger 
carriers  from  to  and  within  the  Territory  and  com- 
pensation of  employees  engaged  in  such  operations, 
shall  be  apportioned  to  the  Territory  in  the  ratio 
which  the  number  of  days  during  which  such  serv- 
ices are  rendered  within  the  Territory  bears  to  the 
total  number  of  days  during  which  such  services 
are  rendered  within  and  without  the  Territory.  [12] 
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(c)     Apportionment  of  Tax  by  Tax  Commissioner. 

If  the  taxpayer,  upon  petition  to  the  Tax  Com- 
missioner, as  provided  in  Section  13  of  this  Act, 
conclusively  demonstrates  that  because  of  other 
factors,  the  method  of  allocation  hereinabove  pro- 
vided, results  in  a  larger  tax  than  in  equity  and  good 
conscience  he  should  have  been  required  to  pay,  then 
the  tax  shall  be  determined,  allocated  and  appor- 
tioned imder  such  processes  and  formulas  as  the 
Tax  Commissioner  shall  provide,  and  the  Tax  Com- 
missioner may  promulgate  proj)er  ai^portiomnent 
rules  and  regulations  conformable  with  this  Act  for 
general  application  in  similar  cases.  In  the  case 
of  two  or  more  organizations,  trades  or  businesses 
owned  or  controlled  directly  or  indirectly  by  the 
same  interests,  the  Tax  Commissioner  is  authorized 
to  distribute,  apportion,  or  allocate  the  tax  where 
such  action  is  necessary  to  prevent  evasion  of  pay- 
ment. 

B.     Employees. 

There  is  hereby  levied  upon  and  there  shall  be 
collected  from  every  employee  (including  persons 
referred  to  in  subsection  (C)  of  Section  1621  of  the 
Internal  Revenue  Code)  whose  sole  income  in 
Alaska  during  the  taxable  year  consists  of  wages 
or  salary,  a  tax  in  the  amount  of  ten  percent  of  the 
tax  deducted  and  withheld  under  the  provisions  of 
sub-chapter  (D),  Chapter  9,  of  the  Internal  Rev- 
enue Code,  which  tax  is  to  be  withheld  by  the  em- 
ployer under  the  provisions  of  Section  8  of  this 
Act.    The  word  ''employer"  includes  all  Territorial 
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departments,  agencies  and  institutions  and  political 
subdivisions ;  Provided,  that  the  foregoing  language 
of  this  subsection  shall  not  apply  to  Federal  em- 
ployees or  others  not  subject  to  the  withholding 
provisions  of  this  Act,  but  such  persons  shall  be 
liable  under  the  general  rule  set  forth  in  Section 
5,  and  must  file  returns  and  make  payment  ac- 
cordingly. [13] 

Section  8. 
Collection  of  Income  Tax  at  Source. 

A.  Definitions. 
As  used  in  this  section,  with  the  exception  of  gov- 
ernmental employees,  the  terms  "wages",  "payroll 
period",  "employee",  and  "emi3loyer"  shall  have 
the  meaning  attributed  to  such  terms  by  subsections 
(a),  (b),  (c)  and  (d)  respectively,  of  section  1621 
of  the  Internal  Revenue  Code. 

B.  Requirement  of  Witliholding. 
Every  employer  making  payment  of  wages  or 
salaries  shall  deduct  and  withhold  a  tax  in  the 
amount  of  10  percent  of  the  tax  deducted  and  with- 
held under  the  provisions  of  subchapter  (D),  chap- 
ter 9  of  the  Internal  Revenue  Code, 

C.  Rules  Applicable. 
The  rules  with  respect  to  withholding  of  tax  set 
forth  in  Section  1622  of  the  Internal  Revenue  Code 
shall  apply  with  respect  to  this  section  as  though 
fully  set  forth  herein.  Remittance  of  taxes  with- 
held must  be  accompanied  by  returns  on  forms  i)re- 
scribed  by  the  Tax  Commissioner. 
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D.     Payment  of  Tax  Withheld. 
Every   employer   making   payments   of   wages — 

(1)  shall  be  liable  for  the  payment  of  the  tax 
required  to  be  deducted  and  withheld  under  this 
section  and  shall  not  be  liable  to  any  individual  for 
the  amomit  of  any  such  payment;  and 

(2)  must  make  return  of  and  pay  to  the  Tax 
Commissioner  quarterly,  or  at  such  other  times  as 
the  Tax  Commissioner  may  allow,  the  amount  of  tax 
levied  which,  under  the  provisions  of  this  Act,  he  is 
required  to  deduct  and  withhold.  Upon  failure  of 
the  employer  to  comply  with  the  provisions  of  this 
paragraph,  the  provisions  of  Section  11  of  this  Act 
shall  apply. 

E.     Return  and  Payment  by  Governmental 
•    Employer. 

If  the  employer  is  the  United  States  or  the  Ter- 
ritory or  a  political  subdivision  thereof,  or  an 
agency  or  instrumentality  of  any  one  or  more  of  the 
foregoing,  the  return  of  the  amoimt  deducted  and 
withheld  upon  any  wages  or  salaries  may  be  made 
by  any  officer  of  said  employer  having  control  of 
the  payment  of  such  wages  or  salaries  or  appro- 
priately designated  for  that  purpose. 

I  hereby  certify  that  the  annexed  instrument  is 
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a  true  and  correct  copy  of  the  original  on  file  in  my 

office. 

Attest : 

MILLARD  P.  THOMAS, 
Clerk,  U.  S.  District  Court,  Western  District  of 
Washington. 
[Seal]         By  TRUMAN  EGGER, 

Chief  Deputy  Clerk. 
4/5/49 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  North- 
ern Division,  Feb.  4,  1949.  [14] 


EXHIBIT  ''C" 

[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  PRELIMINARY 
INJUNCTION 

This  matter  comes  regularly  before  the  court  upon 
the  plaintiffs'  supplemental  complaint  and  applica- 
tion for  a  preliminary  injunction,  the  plaintiffs 
being  represented  by  John  Geisness  of  Bassett  & 
Geisness,  their  attorneys,  and  the  defendant  being 
represented  by  Frank  L.  Mechem  of  Bogle,  Bogle 
&  Gates,  its  attorneys,  notice  of  hearing  upon  said 
application  being  waived,  and  the  court  having  read 
and  considered  the  records  and  files  herein  and  an 
affidavit  supporting  said  application,  and  having 
heard  and  considered  the  arguments  and  statements 
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of  counsel  for  the  respective  parties,  now,  upon  mo- 
tions of  iilaintiffs. 

It  Is  Ordered  that  defendant  Alaska  Steamshii:) 
Company,  a  corporation,  place  any  and  all  amounts 
deducted  and  withheld  from  the  earnings  of  the 
plaintiff  John  E.  Humes,  or  other  unlicensed  mem- 
bers of  the  deck  departments  of  vessels  operated 
by  the  defendant  in  trade  between  Puget  Sound, 
Vfashington,  and  Alaska  points  under  claimed 
authority  and  requirement  of  a  certain  statute  of 
the  Territory  of  Alaska  approved  March  26,  1949, 
known  as  House  Bill  92  and  as  Alaska  Net  Income 
Tax  Act,  purporting  to  authorize  and  require  cer- 
tain deductions  and  withlioldii^s  from  the  earnings 
of  employees,  in  the  special  fund  designated  and  de- 
scribed and  provided  for  in  the  preliminary  injunc- 
tion entered  herein  February  4,  1949,  and  It  Is 
Further  Ordered  that  said  preliminary  injimction, 
entered  February  4, 1949,  is  in  all  respects  confirmed 
and  continued  in  effect. 

In  view  of  the  fact  that  said  amounts  deducted 
and  withheld  will  remain  in  the  care  custody  and 
control  of  defendant,  defendant  has  waived  the  re- 
quirement of  any  additional  bond,  and  no  additional 
bond  shall  be  required  of  plaintiffs. 

Done  in  Open  Court  this  4th  day  of  April,  1949. 
JOHN  C.  BOWEN, 

U.  S.  District  Judge.  [15] 


Presented  by 


JOHN  GEISNESS, 

Of  Attorneys  for  Plaintiffs. 
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Copy  received  and  approved  as  to  form  and  notice 
of  presentation  expressly  waived. 

BOGLE,  BOGLE  &  GATES, 
FRANK  L.  MECHEM, 

Attorneys  for  Defendant. 

I  hereby  certify  that  the  annexed  instrument  is 
a  true  and  correct  copy  of  the  original  on  file  in  my 
office. 
Attest : 

MILLARD  P.  THOMAS, 
Clerk,  U.  S.  District  Court,  Western  District  of 
Washington. 
[Seal]         By  TRUMAN  EGGER, 

•Chief  Deputy  Clerk. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division,  April  4,  1949. 

Plaintiff's  Exhibit  No.  3  Received  in  Evidence 
April  21,  1949.  [16] 


vs.  M.  P.  Mullaneii  27 

In  the  District  Court  for  the  Territory  of  Alaska, 
First  Division 

No.  6069-A 

ALASKA  STEAMSHIP  COMPANY, 
a  corporation, 

Plaintiff, 

vs. 

M.  P.  MULLANEY,  Commissioner  of  Taxation, 
Territory  of  Alaska, 

Defendant. 

SUPPLEMENTAL  COMPLAINT 

Supplementing  its  complaint  filed  herein,  plain- 
tiff alleges: 

I. 

That  for  the  reasons  stated  in  paragraph  IX  of 
said  original  complaint,  the  Alaska  net  income  tax 
is  invalid  in  its  entirety  and  therefore  necessarily 
invalid  with  resi)ect  to  wages  received  by  employees 
of  plaintiff  who  do  not  constitute  vessel  personnel. 

II. 

That  the  Act  of  January  22,  1949,  known  as  The 
Alaska  Net  Income  Tax  Act,  was  and  is  invalid  in 
its  entirety  with  respect  to  wages  received  by  all 
employees  of  plaintiff  because  the  Special  Session 
of  the  Legislature  of  the  Territory  of  Alaska,  which 
enacted  said  Act,  was  not  a  lawfully  constituted 
session  of  said  legislature  and  had  no  legal  authority 
to  enact  such  a  law. 
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Wherefore,  plaintiff  prays: 

(1)  That  paragraph  (2)  of  the  prayer  for  relief 
contained  in  the  original  complaint  be  expanded  to 
include  not  only  vessel  personnel,  but  also  all  other 
persons  employed  by  plaintiff  and  that  paragraph 
(4)  (b)  of  said  prayer  for  relief  be  expanded  to 
also  include  all  other  persons  employed  by  plaintiff. 

(2)  That  this  Court  grant  to  plaintiff  a  pre- 
liminary injunction  restraining  defendant  from  do- 
ing any  act  or  thing  for  the  purpose  of  collecting 
from  plaintiff  any  amount  withheld  from  any  em- 
ployees of  plaintiff  pursuant  to  Sections  5-B  and 
8  of  The  Alaska  Net  Income  Tax  Act  of  January 
22,  1949,  and  that  upon  final  hearing  this  Court 
enter  an  order  adjudging  and  decreeing  that  said 
Alaska  Net  Income  Tax  Act  of  January  22,  1949, 
was  and  is  null  and  void  and  of  no  legal  effect. 

ALASKA  STEAMSHIP 
COMPANY, 
By  FAULKNER,  BANFIELD  & 

BOOCHEVER, 
By  BOGLE,  BOOLE  &  OATES, 

Attorneys  for  Plaintiff, 
By  FRANK  L.  MECHEM.  [17] 

L^nited  States  of  America, 
Territory  of  Alaska — ss. 

I,  H.  L.  Faulkner,  being  first  duly  sworn,  depose 
and  say: 

That  I  am  attorney  for  Alaska  Steamship  Com- 
pany,   a    corporation,    the    plaintiff    herein    above 
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named,  and  make  this  verification  on  its  behalf,  and 
that  I  make  it  for  the  reason  that  there  is  no  officer 
or  agent  of  the  corporation  available  at  the  time 
and  place  where  the  verification  is  required  to  be 
made;  and  that  I  have  read  the  foregoing  supple- 
mental complaint  and  know  its  contents  and  that 
the  facts  stated  therein  are  true  and  correct,  as  I 
verily  believe. 

H.  L.  FAULKNER. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  April,  1949. 

[Seal]  R.  BOOCHEVER, 

Notary  Public  for  Alaska. 
My  commission  expires:  Oct.  20,  1951. 

Copy  received  April  21,  1949. 

JOHN  H.  DIMOND, 

Attorney  for  Defendant. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
1st  Division,  at  Juneau,  April  21,  1949.  [18] 
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PLAINTIFF'S  EXHIBIT  No.  1 
(continued) 

Plaintiff's  Exhibit  No.  1  consists  of  four  forms, 
the  original,  duplicate,  triplicate  and  work  copy 
with  carbon  sheets  between  forms.  Forms  2,  3  and 
4  are  duplicates  of  the  preceding  photostat  with 
the  exception  of  the  bottom  line,  reading :  Original 
— This  copy  shall  be  attached  to  the  Original  Sum- 
mary in  order  of  listing. 

On  the  second  form  the  bottom  line  reads :  Dup- 
licate— Seaman's  Copy. 

On  the  third  form  the  bottom  line  reads :  Tripli- 
cate— Operating  Department  Copy. 

On  the  fourth  form  the  bottom  line  reads :  Work 
Copy. 
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AFFIDAVIT 

No.  6069-A 
Territory  of  Alaska, 
First  Division — ss. 

W.  P.  McCarthy,  being  first  duly  sworn,  upon 
his  oath  states  that: 

1.  He  is  Assistant  Treasurer  of  Alaska  Steam- 
ship Company,  a  Washington  corporation,  witTi  its 
office  and  principal  place  of  business  at  Pier  42, 
Seattle,  Washington,  and  that  he  has  been  employed 
by  said  Company  for  twenty-two  years  last  past. 

2.  The  Alaska  Steamship  Company  is  qualified 
to  do  business  in  the  Territory  of  Alaska  and  has 
paid  all  necessary  license  taxes  required  by  the  Ter- 
ritory of  Alaska  as  a  condition  of  doing  business 
and  has  filed  its  annual  report  for  the  last  calendar 
year. 

3.  Affiant  is,  among  other  things,  the  Chief 
Auditor  for  the  Company  in  charge  of  its  Auditing 
Department  and  of  all  books  and  records  of  the 
Company  pertaining  to  payroll  and  payroll  taxes. 

4.  The  Company  operates,  as  a  common  carrier, 
passenger  and  freight  vessels  between  Seattle, 
Washington,  and  various  ports  in  Alaska,  and  be- 
tween ports  in  Alaska,  including  Ketchikan,  Wrang- 
ell,  Petersburg,  Sitka,  Juneau,  Cordova,  Valdez, 
Seward,  Kodiak,  Seldovia,  Nome,  and  all  cannery 
ports  and  outports  where  business  warrants. 

5.  The  Company  presently  operates  12  vessels 
in  the  Alaska  Trade,  employing  a  total  of  706  sea- 
men, all  of  whom  are  nonresidents  of  the  Territory 
of  Alaska. 
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6.  The  Company  presently  averages  four  sail- 
ings per  week  from  Seattle  in  the  Alaska  trade  and 
aijproximately  75%  of  each  voyage  occurs  within 
the  Territorial  waters  of  Alaska. 

7.  With  respect  to  the  seamen  operating  its  ves- 
sels in  the  Alaska  trade,  a  separate  employment  con- 
tract is  entered  into  for  each  voyage  at  rates  of  pay 
set  forth  in  the  wage  schedules  of  each  contract. 
At  the  end  of  each  voyage  the  seamen  are  paid  off 
in  Seattle,  Washington,  on  the  basis  of  an  itemized 
vrage  statement  which  shows  gross  wages  and  de- 
ductions from  such  wages,  including  withholding 
for  Federal  income  tax  purposes  and  for  Alaska  in- 
come tax  purposes.  A  copy  of  the  wage  statement 
form,  designated  as  Seamen's  State  of  Account,  is 
attached  hereto  and  made  a  part  hereof,  marked 
Exhibit  ''A."  [20] 

8.  The  total  amount  withheld  from  seamen's 
wages  for  the  first  quarter  of  1949  in  accordance 
with  the  requirements  of  Sections  5-B  and  8  of  the 
Alaska  Income  Tax  Law  was  $7,399.75.  The  Com- 
pany has  continued  to  withhold  income  tax  under 
the  Alaska  Income  Tax  Law  on  all  voyages  com- 
pleted since  the  end  of  the  first  quarter  of  1949 
at  the  rates  and  in  the  manner  prescribed  by  the 
Alaska  Income  Tax  Law. 

9.  The  Company  maintains  offices  in  the  Terri- 
tory of  Alaska  at  Ketchikan,  Juneau,  Sitka,  Cor- 
dova, Valdez,  Seward,  Kodiak,  Nome,  Anchorage 
and  Fairbanks.  These  offices  have  a  total  of  19  em- 
ployees who  are  residents  of  the  Territory  of  Alaska 
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and  the  Company  has  withheld  the  required  amount 
of  tax  under  the  Alaska  Income  Tax  Law  from  the 
salaries  paid  to  these  employees. 

10.  On  February  4,  1949,  the  Company  was 
served  with  a  preliminary  injunction  issued  by  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division,  in  the 
case  of  John  E.  Humes,  Bob  Dombroff  and  Sailors' 
Union  of  the  Pacific  vs.  Alaska  Steamship  Company, 
No.  2192,  which  required  the  Company  to  place  any 
and  all  amounts  deducted  and  withheld  from  the 
earnings  of  members  of  the  Sailors'  Union  of  the 
Pacific  in  accordance  with  the  withholding  require- 
ments of  Section  5-B  and  8  of  the  Alaska  Income 
Tax  Law  in  a  special  fund,  and,  pending  further 
order  of  the  Court,  to  retain  and  keep  such  fund, 
and  enjoin  the  Company  from  paying  any  i)art 
thereof  to  the  Territory  of  Alaska.  On  April  4, 
1949,  the  same  Court  issued  a  suj^plemental  pre- 
liminary injunction  against  the  Company  in  the 
same  case  which  continued  in  effect  the  preliminary 
injunction  previously  issued  on  February  4,  1949, 
and  made  the  same  applicable  to  withholdings  made 
by  the  Company  from  the  earnings  of  members  of 
the  Sailors'  Union  of  the  Pacific  in  accordance  with 
the  withholding  requirement  of  Sections  5-B  and 
8  of  the  Act  of  March  26,  1949,  which  repealed  the 
Act  of  January  22,  1949,  and  was  enacted  in  lieu 
thereof. 

11.  The  Company  has  received  from  the  Com- 
missioner of  Taxation  for  the  Territory  of  Alaska 
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forms  of  returns  together  with  instructions  requir- 
ing the  Company  to  pay  over  to  the  Territory  of 
Alaska  all  amounts  withheld  and  required  to  be 
withheld  under  Sections  5-B  and  8  of  the  Alaska 
Income  Tax  Law  on  or  before  April  30,  1949. 

12.  As  the  only  alternative  to  the  filing  of  addi- 
tional suits  against  the  Company  by  the  other  sea- 
men's unions  in  Seattle,  Washington,  the  Company 
entered  into  agreements  with  those  unions  which 
agreements  were  identical  in  terms  with  the  orders 
issued  by  the  Court  in  the  case  of  John  E.  Humes, 
Bob  Dombroff  and  Sailors'  Union  of  the  Pacific 
vs.  Alaska  Steamship  Company.  Pursuant  to  these 
agreements  the  Company  has  withheld,  in  accord- 
ance with  the  requirements  of  the  Alaska  Income 
Tax  Law,  on  the  voyage  pay  of  the  seamen  and  has 
placed  such  withheld  amounts  in  the  Special  fund 
created  pursuant  to  the  orders  of  the  Court  in 
Humes  et  al  vs.  Alaska  Steamship  Company. 

13.  Computations  have  been  made,  based  upon 
the  1948  operations  of  the  Company,  for  the  pur- 
pose of  ascertaining  the  effect  of  the  taxing  provi- 
sions of  Section  5-A  of  the  Alaska  Income  Tax  Law 
upon  the  Company.  Although  no  regulations  have 
as  yet  been  issued  by  the  defendant  in  connection 
with  the  application  of  the  allocation  formula  pro- 
vided for  by  Section  5-A,  the  computations  which 
the  Company  has  made  attempt,  as  closely  as  pos- 
sible, to  apply  the  formula  as  set  forth  in  the  statute. 
After  making  the  computations  it  has  been  deter- 
mined that  approximately  45%  of  the  amount  of 
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the  Company's  Federal  income  tax,  if  any,  would  be 
subject  to  the  10%  Alaska  income  tax  as  provided 
for  in  Section  5-A  of  the  Alaska  Income  Tax  Law. 
14.  The  Company  is  presently  operating  as  de- 
scribed in  Paragraphs  4,  5  and  6  of  this  affidavit 
and  intends  to  continue  to  operate  in  that  manner 
throughout  the  remainder  of  the  year  1949. 

w.  P.  McCarthy. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  April,  1949. 

[Seal]  R.  BOOCHEVER, 

Notary  Public  in  and  for  the  Territory  of  Alaska, 
residing  at  Juneau. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
1st  Division,  at  Juneau,  April  22,  1949.  [22] 


SUPPLEMENTAL  AFFIDAVIT 

6069-A 
United  States  of  America, 
Territory  of  Alaska — ss. 

W.  P.  McCarthy,  being  first  duly  sworn,  upon  his 
oath  states : 

1.  That  the  Alaska  Steamship  Company  has  120 
employees,  other  than  shop  employees  and  watch- 
men, who  are  non-residents  of  the  Territory  of 
Alaska,  some  of  whom  annually  make  trips  to  and 
spend  substantial  time  in  the  Territory  of  Alaska 
upon  business  of  the  Company,  including  several 
such  trips  already  made  during  the  year  1949. 


vs.  M.  P.  Miillaney  37 

2.  Of  the  amount  of  $7,399.75  withheld  upon  the 
wages  of  vessel  personnel  for  the  first  quarter  of 
1949  under  the  Alaska  Income  Tax  law,  all  but  ap- 
proximately $125.00  was  withheld  under  the  act  of 
January  22,  1949. 

3.  For  the  first  quarter  of  1949,  there  was  with- 
held upon  the  wages  of  other  employees  of  the  com- 
pany the  amount  of  $2,319.96  under  the  Act  of 
January  22,  1949. 

/s/  w.  P.  McCarthy. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  April,  1949. 

[Seal]         /s/  R.  BOOCHEVER, 

Notary  Public  for  Alaska. 
My  commission  expires  October  20,  1951. 

Copy  received  April  22,  1949. 

/s/  MARTHA  WENDLING, 
Sec.  to  Atty.  Gen'l. 

Piled  in  the  District  Court,  Territory  of  Alaska, 
1st  Division  at  Juneau  April  22,  1949.  [23] 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

This  matter  having  come  on  upon  the  application 
of  the  plaintiff  for  an  Order  to  Show  Cause  why 
a  temporary  restraining  order  should  not  be  issued 
herein,  and  the  sworn  complaint  of  the  plaintiff 
having  been  filed  and  considered,  It  Is  Now,  There- 
fore, Ordered 
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That  the  defendant  be  and  he  is  hereby  cited  to 
appear  before  this  Conrt  at  Juneau,  Alaska,  at  ten 
o'clock  A.M.  on  the  22nd  day  of  April  1949  to  show 
cause,  if  any  there  be,  why  an  injunction  pendente 
lite  should  not  be  granted  restraining  the  defendant 
and  all  persons  acting  on  his  behalf  from  doing  any 
act  or  thing  for  the  purpose  of  collecting  from  plain- 
tiff any  amounts  withheld  from  the  wages  of  vessel 
personnel  pursuant  to  Section  5-B  and  8  of  the 
Alaska  Net  Income  Tax  Act  of  March  26,  1949,  dur- 
ing the  pendency  of  this  action,  and  until  a  trial  of 
the  issues  which  may  be  involved  in  the  above- 
entitled  cause  may  be  had,  and 

It  Is  Further  Ordered  that  a  certified  copy  of  this 
order  be  served  upon  the  defendant  not  less  than 
eight  (8)  days  before  the  date  of  the  hearing. 

Dated  at  Juneau,  Alaska  April  8,  1949. 
GEORGE  W.  FOLTA, 
Judge. 

Received  April  8,  1949. 
Civil  Docket  No.  26,  P  265. 
For  Service  by  Deputy  Hellan. 
Filed  and  entered  in  the  District  Court,  Territory 
of  Alaska,  1st  Division,  at  Juneau,  April  9,  1949. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Conies  now  the  defendant  above-named,  and  in 
answer  to  plaintiff's  complaint  filed  herein,  admits, 
denies  and  alleges  as  follows : 
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I. 

Answering  Paragraph  1  of  plaintiff's  complaint, 
defendant  alleges  that  he  does  not  have  facts  suf- 
ficient to  form  an  opinion  as  to  the  truth  or  falsity 
of  the  allegations  contained  therein,  and,  therefore, 
denies  the  same  upon  that  ground. 

II. 

Defendant   admits   the   allegations   contained   in 
;     Paragraph  II  of  plaintiff's  complaint. 

III. 

Defendant  admits  the  allegations  contained  in 
Paragraph  III  of  plaintiff's  complaint. 

IV. 

Referring  to  Paragraph  IV  of  Plaintiff's  com- 
plamt,  defendant  alleges  that  he  does  not  have 
sufficient  information  to  form  an  opinion  as  to  the 
truth  or  falsity  of  the  allegations  contained  therein, 
and,  therefore,  denies  the  same  upon  that  ground. 

V. 

Referring  to  Paragraph  V  of  plaintiff's  com- 
plaint, defendant  alleges  that  he  does  not  have  suf- 
ficient information  to  form  an  opinion  as  to  the 
truth  or  falsity  of  the  allegations  contained  therein, 
and  therefore,  denies  the  same  upon  that  ground. 

VI. 

Referring  to  Paragraph  VI  of  plaintiff's  com- 
plaint, defendant  alleges  that  he  does  not  have  suf- 
ficient information  to  form  an  opinion  as  to  the 
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truth  or  falsity  of  the  allegations  contained  therein, 
and,  therefore,  denies  the  same  [25]  upon  that 
ground. 

YII. 
Answering   Paragraph   VII   of   plaintiff's   com- 
plaint, defendant  admits  the  allegations  contained 
therein. 

VIII. 
Answering  Paragraph  VIII  of  plaintiff's  com- 
plaint, defendant  denies  the  allegations  contained 
therein. 

IX. 
Defendant  denies  each  and  every  material  allega- 
tion contained  in  Paragraph  IX  of  plaintiff's  com- 
plaint. 

X. 
Defendant    denies   the    allegations    contained   in 
Paragraph  X  of  plaintiff's  complaint. 

By  way  of  reply  to  plaintiff's  Supplemental  Com- 
plaint filed  herein,  defendant  denies  and  alleges  as 
follows : 

I. 
Defendant    denies    the    allegations    contained    in 
Paragraph  I  of  plaintiff' 's  supplemental  complaint. 

II. 

Answering  Paragraph  II  of  plaintiff's  supple- 
mental complaint,  defendant  denies  each  and  every 
material  allegation  contained  therein. 

III. 

Defendant   alleges   that  plaintiff's   supplemental 
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complaint,  filed  herein  on  the  21st  of  April,  1949, 
alleges  no  facts  material  to  the  case  occuring  after 
the  filing  of  the  original  complaint  on  April  8,  1949, 
as  required  by  Sec.  55-5-82  ACLA  1949,  and  that 
the  same  should  be  dismissed  for  that  reason. 

Wherefore,  defendant  having  fully  answered  the 
complaint  and  supplemental  complaint  filed  herein 
by  plaintiff,  prays  that  the  plaintiff  take  naught  by 
reason  thereof  and  that  the  same  be  dismissed  with 
prejudice. 

J.  GERALD  WILLIAMS, 

Attorney  General  of  Alaska. 
Attorney   for   M.    P.   Mullaney,    Commissioner   of 
Taxation,  Defendant.  [26] 

United  States  of  America, 
Territory  of  Alaska — ss. 

J.  Gerald  Williams,  being  first  duly  sworn  on 
oath,  deposes  and  says:  That  I  am  the  Attorney 
General  of  the  Territory  of  Alaska,  and  by  virtue 
of  my  official  position,  as  one  of  the  attorneys  for 
the  defendant  named  in  the  above  and  foregoing 
Answer;  that  I  make  this  verification  for  and  on 
behalf  of  the  defendant  for  the  reason  that  the  de- 
fendant is  not  presently  at  Juneau,  Alaska,  the 
place  where  this  verification  is  made,  nor  within 
one  hundred  miles  thereof;  that  I  have  read  the 
foregoing  Answer  and  know  the  contents  thereof, 
and  that  the  same  is  true,  as  I  verily  believe. 
J.  GERALD  WILLIAMS. 
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Subscribed  and  sworn  to  before  me  this  3rd  day 
of  May,  1949. 

[Seal]  MARTHA  WENDLING, 

Notary  Public  for  Alaska. 
My  commission  expires  Nov.  1,  1949. 

Copy  Received,  May  3rd,  1949. 

FRANK  L.  MECHEM  and 
H.  L.  FAULKNER, 
Attorneys  for  Plaintiff. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
1st  Division,  at  Juneau,  May  3,  1949.  [27] 


[Title  of  District  Court  and  Cause.] 

PRELIMINARY  INJUNCTION 

This  matter  comes  regularly  before  the  Court 
upon  the  plaintiff's  Complaint  and  Motion  for  a 
Preliminary  Injunction,  the  plaintiff  being  rep- 
resented by  H.  L.  Faulkner  and  Frank  L.  Mechem, 
its  attorneys,  and  the  defendant  being  represented 
by  J.  Gerald  Williams,  Attorney  General,  and  John 
Dimond,  Assistant  Attorney  General,  and  the  Court 
having  read  and  considered  said  Complaint  and  the 
affidavits  in  support  thereof  and  having  received 
testimony  in  Open  Court  in  support  of  the  allega- 
tions in  said  Complaint,  and  having  heard  and  con- 
sidered the  arguments  and  statements  of  counsel  for 
the  respective  parties;  now,  upon  motion  of  the 
plaintiff 
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It  Is  Ordered  that  M.  P.  Mullaney,  Commissioner 
of  Taxation  of  the  Territory  of  Alaska  and  the  de- 
fendant herein,  be  and  he  is  hereby  temporarily 
enjoined  from  collecting  or  attempting  to  collect 
by  any  manner  whatsoever  amomits  withheld  by 
plaintiff  from  the  wages  and  salaries  of  its  em- 
ployees as  a  tax  under  Sections  5-B  and  8  of  the 
Alaska  Net  Income  Tax  Act  of  January  22,  1949, 
and  the  Alaska  Net  Income  Tax  Act  of  March  26, 
1949,  pending  final  decision  of  this  Court  with  re- 
spect to  the  validity  of  the  said  tax  and  provisions 
of  the  said  Acts;  and  It  Is  Further  Ordered  that 
plaintiff  shall  pay  into  Court  to  be  held  and  im- 
pounded therein  during  the  period  of  this  Tem- 
porary Injunction  and  until  final  decision  of  the 
Court,  all  amounts  withheld  and  required  to  be  with- 
held by  plaintiff  from  the  wages  and  salaries  of  its 
employees  who  are  residents  of  the  Territory  of 
Alaska ;  and  that  these  amounts  be  paid  to  the  Clerk 
of  the  Court  to  be  so  impou^nded,  at  such  times  as 
the  law  requires  or  at  such  extensions  thereof  as 
may  be  granted  by  the  Tax  Commissioner  of  the 
Territory  of  Alaska. 

Done  in  Open  Court  this  28th  day  of  April,  1949. 
GEORGE  W.  FOLTA, 
Judge. 

Approved  as  to  form: 

J.  GERALD  WILLIAMS, 

Attorney  General. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
1st  Division,  at  Juneau,  April  28,  1949.  [28] 
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No.  6069-A 
OPINION 

Filed  June  24,  1949 

Faulkner,  Banfield  &  Boochever,  of  Juneau, 
Alaska,  and  Bogle,  Bogle  &  Gates,  of  Seattle,  Wash- 
ington, for  plaintiff. 

J.  Gerald  Williams,  Attorney  General  of  Alaska, 
and  John  Dimond,  Assistant  Attorney  General  of 
Alaska,  both  of  Juneau,  Alaska,  for  defendant. 

Ralph  J.  Rivers,  of  Juneau,  Alaska,  as  Amicus 
Curiae. 

The  first  income  tax  statute  for  the  Territory  was 
enacted  on  January  22,  1949,  as  Ch.  3  of  the  Ex- 
traordinary Session  of  the  Legislature  convened  on 
January  6,  1949.  Because  doubt  was  entertained  as 
to  the  validity  of  the  composition  of  the  Extraor- 
dinary Session,  the  Legislature  which  convened  in 
regular  session  on  January  27,  1949,  re-enacted  its 
provisions,  adding  one  for  the  ratification  of  the  tax 
withholdings  already  made  under  the  original  act, 
and  this  act  became  Ch.  115. 

In  this  suit  plaintiff  challenges  not  only  the  va- 
lidity of  the  Extraordinary  Session,  and  conse- 
quent]}^ the  validity  of  the  original  income  tax  stat- 
ute and  everything  done  in  pursuance  thereof  on 
the  ground  that  the  membership  thereof  was  com- 
posed of  those  who  were  elected  in  1948  and  1946 
instead  of  those  elected  in  1946  and  1944,  whose 
terms  had  not  expired  until  the  regular  session  was 
convened,  but  also  challenges  the  validity  of  Chap- 
ter 115  on  the  following  grounds:    (1)  that  the  pro- 
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vision  for  the  adoption  of  future  [29]  amendments 
of  the  Federal  Income  Tax  Law  and  the  regulations 
thereunder  constitutes  a  delegation  of  legislative 
authority  to  Congress  and  the  Commissioner  of  In- 
ternal Revenue;  (2)  that  the  act  is  lacking  in  uni- 
formity because  a  tax  on  income,  being  a  property 
tax,  cannot  be  graduated;  (3)  that  the  act  bur- 
dens interstate  commerce  in  the  constitutional  sense ; 
(4)  that  payment  of  the  tax  is  made  a  condition 
precedent  to  the  right  to  carry  on  any  business, 
including  that  in  interstate  commerce;  (5)  that 
the  formula  prescribed  for  the  apportionment  of 
the  wages  of  plaintiff's  nonresident  seamen  is  dis- 
criminatory because  it  has  not,  in  express  terms, 
been  made  applicable  to  other  nonresident  employees 
of  the  plaintitf;  (6)  that  the  statute  is  void  for 
indefiniteness  and  uncertainty  because  it  fails  to 
define  the  terms  "income"  in  Section  5  A  (2)  (a), 
"days  in  port"  in  the  succeeding  paragraph,  and 
"continental  shelf"  in  Section  5  B  (1);  (7)  that 
the  withholding  provision,  so  far  as  seamen  are  con- 
cerned, is  in  conflict  with  Section  601,  Title  46, 
U.S.C.A.,  and  therefore  void;  (8)  that  Section  7  D 
of  the  statute  delegates  legislative  authority  to  the 
Tax  Commissioner. 

Plaintiff  operates  steamships  between  the  State 
of  Washington  and  the  Territory  of  Alaska,  em- 
ploying more  than  700  seamen  whose  wages  are  paid 
at  the  end  of  each  voyage  in  Seattle.  In  a  suit 
against  the  plaintiff,  filed  in  the  Federal  Court  in 
Seattle,  the  Sailors'  Union  of  the  Pacific  has  ob- 
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tained  an  injunction,  restraining  the  plaintiff  from 
paying  to  defendant  the  tax  withheld  from  the 
wages  of  its  members  imder  Chapters  3  and  115. 
Plaintiff  asserts  that  similar  suits  by  other  mari- 
time unions  on  behalf  of  those  members  who  are 
employed  by  plaintiff  have  been  forestalled  only 
upon  agreeing  to  similarly  impound  the  tax  with- 
held from  their  wages  pending  the  outcome  of  this 
litigation.  [30] 

1.     Validity  of  the  Extraordinary  Session. 

Plaintiff  contends  "that  the  members  of  the  Leg- 
islature elected  at  the  general  Territorial  election 
in  October,  1946,  being  required  to  take  office  on 
the  fourth  Monday  in  January,  1947,  and  having  a 
term  of  two  years  fixed  for  the  members  of  the 
House  and  four  years  for  the  members  of  the  Sen- 
ate, were  entitled  to  hold  office  and  to  exercise  the 
functions  of  legislators  for  two  years  and  and  four 
years,  respectively,  from  the  fourth  Monda}"  in 
January,  1947,  and  that  therefore  when  the  Extraor- 
dinary Session  was  called  to  convene  on  January  6, 
1949,  that  session  should  have  been  composed  of 
those  members  who  were  elected  in  1946,  and  not 
those  who  were  elected  in  1948.  However,  those 
who  were  elected  in  1948  were  called,  appeared,  or- 
ganized and  attempted  to  function  as  a  Legislature 
regularly  called,  and  they  passed  the  first  income 
tax  law.  Chapter  3  of  the  Laws  of  the  Extraordi- 
nary Session,  1949." 

Although  the  Organic  Act  for  the  Territory  (Act 
of  August  24,  1912,  37  Stat.  513,  48  U.S.C.A.  67, 
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et  seq.)  prescribes  the  terms  of  members  of  the 
House  and  of  the  Senate  at  two  and  four  years, 
respectively,  it  does  not  fix  the  time  for  the  com- 
mencement thereof.  However,  it  does  provide,  as  it 
has  provided  ever  since  its  enactment  despite 
amendments,  that  immediately  after  assembling  the 
members  of  the  Senate  shall,  by  lot  or  drawing,  ])e 
divided  into  two  classes;  that  the  seats  of  the  mem- 
bers of  the  first  class  shall  be  vacated  at  the  end 
of  two  years  and  the  seats  of  the  members  of  the 
second  class  shall  be  vacated  at  the  end  of  four 
years.  Section  68  and  69a.  The  general  election  is 
held  in  October  of  the  even-numbered  years,  and 
the  Legislature  is  regularly  convened  on  the  fourth 
Monday  in  January  of  the  odd-numbered  years.  48 
LT.S.C.A.  74.  The  successful  candidates,  therefore, 
take  their  seats  at  the  first  regular  session  follow- 
ing their  election. 

It  would,  therefore,  appear  that  the  provision  for 
vacating  the  seats  of  the  members  of  the  Senate  at 
the  end  of  two  and  four  years,  48  U.S.C.A.  68  and 
69a,  referring  as  it  does  to  the  time  of  taking  their 
seats  upon  assembling  for  the  regular  session,  con- 
templates that  the  terms  shall  begin  upon  taking 
their  seats.  But  if  any  doubt  remains  on  this  score, 
it  would  seem  to  be  dispelled  by  the  fact  that  since 
it  cannot  be  known  until  after  the  determination 
by  lot  or  drawing  whose  term  shall  be  vacated  at 
the  end  of  two  or  four  years,  manifestly  their  terms 
cannot  begin  until  such  determination.  If  this  is 
the  correct  view,  then  it  follows  that  the  terms  of 
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the  members  who  were  elected  in  October,  1946,  and 
of  the  long-term  members  elected  in  1944,  who  took 
their  seats  on  the  fourth  Monday  of  1947,  did  not  ex- 
pire until  the  convening  of  the  Legislature  in  regu- 
lar session  on  January  27,  1949,  and  that  they,  in- 
stead of  those  elected  in  1948  and  1946,  respectively, 
who  were  called,  should  have  composed  the  member- 
ship of  the  Extraordinary  Session  of  the  Legisla- 
ture convened  on  January  6,  1949.  It  would  like- 
wise follow,  if  this  view  is  correct,  that  the  acts  of 
the  Legislature  at  its  Extraordinary  Session,  in- 
cluding the  enactment  of  the  first  income  tax  law 
and  everything  done  pursuant  thereto,  were  without 
authority  and,  hence,  void. 

Defendant  contends  that  the  terms  began  when 
the  Canvassing  Board  issued  the  certificates  of 
election  under  the  Act  of  March  26,  1934,  48  Stat. 
465,  48  U.S.C.A.  144a  which  provides,  so  far  as  is 
material  to  this  controversy,  that : 

"The  said  canvassing  board  shall  commence  the 
performance  of  its  duties  at  the  office  of  [32]  tlie 
Governor  within  ten  days  after  the  second  Tuesday 
in  October  in  each  year  in  which  an  election  is 
held,  *  *  *  and  shall  continue  with  such  work  from 
day  to  day  until  the  same  is  completed.  *  *  *  In  case 
it  shall  appear  to  the  board  that  no  election  return, 
as  herein  prescribed,  has  been  received  by  the  Gov- 
ernor from  any  precinct  in  w^hich  an  election  has 
been  held,  the  said  board  may  accept  in  place  thereof 
the  certified  copy  of  the  certificate  of  election  for 
such  precinct  received  from  the  clerk  of  the  court, 
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and  may  canvass  and  compile  the  same  with  the 
other  election  returns.  The  canvassing  board  shall 
terminate  the  canvass  and  issue  the  certificates  of 
election  so  soon  as  it  is  satisfied  that  no  missing  re- 
turn would,  if  received,  change  the  result  of  a  can- 
vass based  upon  the  returns  at  hand,  but  when  the 
board  has  information  that  an  election  was  held  at 
any  precinct  from  which  no  return  has  been  received 
and  which  return,  if  received,  the  board  has  reason 
to  believe  will  affect  the  result  of  the  election,  it 
shall  be  the  duty  of  the  board  to  await  the  arrival 
of  such  return  until  4  o'clock  postmeridian  on  the 
10th  day  of  December  in  the  year  during  which  the 
election  is  held,  but  no  longer,  and  any  return  re- 
ceived after  that  time  shall  not  be  counted  by  the 
board. 

''Upon  the  completion  of  the  said  canvass  as 
herein  provided,  the  said  board  shall  declare  the 
person  who  has  received  the  greatest  number  of 
votes  for  the  office  for  which  he  is  a  candidate 
elected  to  such  office  for  the  term  for  which  he  is 
elected,  and  shall  issue  and  deliver  to  him  in  writ- 
ing, under  their  hands  and  seals,  a  certificate  of 
his  election." 

It  is  clear  that  so  far  as  terms  are  concerned,  all 
that  the  Canvassing  Board  is  empowered  to  do  is 
to  declare  the  term  for  which  the  successful  candi- 
date has  been  elected,  not  to  fix  the  time  for  its 
commencement.  That  a  definite  time  for  the  com- 
mencement of  the  terms  of  the  members  of  the  Leg- 
islature was  intended  is  not  only  implicit  in  the  pro- 
visions of  the  Organic  Act  already  discussed,  but 
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also  is  apparent  upon  general  considerations.  These 
lead  to  the  conclusion  that  the  terms  of  the  members 
of  the  Legislature  elected  in  1946  began  upon  their 
assembling  for  the  regular  session  on  the  fourth 
Monday  of  January,  1947,  and  taking  the  oath  of 
office.  Farrelly  v.  Cole  (Kan.),  56  P.  492,  500. 
Further  support  for  this  conclusion  may  be  found 
in  the  provision  of  Section  74,  Title  48  U.S.C.A.  [33] 

"The  Legislature  of  Alaska  shall  convene  at  the 
capitol  at  the  city  of  Juneau,  Alaska,  on  the  fourth 
Monday  in  January  in  the  year  1941  and  on  the 
fourth  Monday  in  January  every  two  years  there- 
after; but  the  said  legislature  shall  not  continue 
in  session  longer  than  sixty  days  in  any  two  years 
unless  again  convened  in  extraordinary  session  by 
a  proclamation  of  the  Governor,  which  shall  set 
forth  the  object  thereof  and  give  at  least  fifteen 
days'  notice  in  writing  or  by  telegram  or  radio- 
gram to  each  member  of  said  legislature,  and  in 
such  case  shall  not  continue  in  session  longer  than 
thirty  days.  The  Governor  of  Alaska  is  hereby  au- 
thorized to  convene  the  legislature  in  extraordinary 
session  for  a  period  not  exceeding  thirty  days  when 
requested  to  do  so  ]3y  the  President  of  the  United 
States,  or  when  any  public  danger  or  necessity  may 
require  it.  Apr.  18,  1940,  c.  105,  Sec.  1,  54  Stat. 
111." 

Obviously,  the  word  ''again"  in  the  foregoing  pro- 
vision would  be  rendered  meaningless  if  any  ex- 
traordinary session  of  the  Legislature  were  called 
for  a  date  subsequent  to  the  issuance  of  the  certi- 


vs.  M.  P.  Mullaney  51 

ficates  of  election  but  before  the  convening  of  the 
regular  session,  as  was  done  in  this  instance. 

Accordingly,  it  is  my  opinion  that  the  Extraor- 
dinary Session  was  not  constituted  in  accordance 
with  law;  that  the  original  income  tax  statute  en- 
acted during  the  session  was  invalid  and,  therefore, 
that  the  tax  withholdings  made  pursuant  thereto 
were  likewise  invalid  unless  it  was  in  the  power  of 
the  Legislature  to  ratif}^  them  in  accordance  with 
Section  16  of  the  act.  Whether  this  ratification  pro- 
vision of  Section  16  may  be  given  effect  depends 
on  whether  the  Legislature  could  have  enacted  the 
withholding  provisions  of  Ch.  3.  Manifestly,  the 
invalidity  which  would  preclude  ratification  must 
inhere  in  the  act.  If  it  merely  goes  to  the  compo- 
sition of  the  Legislature,  and  the  act  is  one  within 
tlie  legislative  power,  it  would  appear  that  it  could 
l)e  ratified.  Whether  the  act,  or  at  least  the  with- 
holding provisions  of  the  act  if  they  are  separable, 
were  within  the  power  of  the  Legislature,  therefore, 
becomes  the  next  subject  [34]  of  inquiry. 

2.     Delegation  of  Legislative  Functions  to  Congress 

and  the  Commissioner  of  Internal  Revenue. 

The  tax  levied  under  the  act  is  u])on  the  income 

tax  payable  to  the  United  States  under  the  Internal 

Revenue  Code.    This  adoption  of  the  provisions  of 

ithe  Federal  Income  Tax  Laws  and  Regulations 
made   pursuant  thereto,   would  make  possible   the 

!  administration  of  the  act  at  a  minimum  of  cost  with 
all  the  attendant  benefits  of  uniformity.  But,  mani- 
festly, the  administration  of  the  statute  requires  a 
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strict  and  immediate  conformity  with  subsequent 
amendments  of  the  Federal  Law  and  Regulations. 
That  the  Legislature  was  fully  cognizant  of  this  re- 
quirement is  attested  by  the  provisions  of  Section 
3  B  that : 

"Whenever  the  Internal  Revenue  Code  is  men- 
tioned in  this  Act,  the  particular  portions  or  pro- 
visions thereof,  as  now  in  effect  or  thereafter 
amended,  which  are  referred  to,  shall  be  regarded 
as  incorporated  in  this  Act  by  such  reference  and 
shall  have  effect  as  though  fully  set  forth  herein. 

"Whenever  any  portion  of  the  Liternal  Revenue 
Code  incorporated  by  reference  as  provided  in 
Paragraph  (1)  of  this  subsection  refers  to  rules 
and  regulations  promulgated  by  the  United  States 
Commissioner  of  Internal  Revenue,  or  hereafter  so 
promulgated,  they  shall  be  regarded  as  regulations 
promulgated  by  the  Tax  Commissioner  under  and 
in  accord  with  the  provisions  of  this  Act,  unless  and 
until  the  Tax  Commissioner  promulgates  specific 
regulations  in  lieu  thereof  conformable  with  this 
Act." 

It  is  this  part  of  the  statute  which  is  attacked 
as  an  attempt  to  delegate  legislative  power  to  Con- 
gress and  the  Commissioner  of  Internal  Revenue. 
It  must  be  admitted,  however,  that  there  is  no  dele- 
gation of  authority  to  Congress  or  the  Commis- 
sioner of  Internal  Revenue  in  express  terms.  The 
act  merely  provides  for  the  conformity  pointed  out 
which  is  necessary  to  its  life.  Nevertheless,  the 
weight  of  numerical  authority  supports  the  posi- 
tion of  plaintiff  and  [35]  would,  if  deemed  con- 
trolling, preclude  the  Territory  from  availing  itself 
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of  the  advantages  to  be  gained  from  adopting  the 
Federal  Law.  State  v.  Webber  (Fla.),  133  A.  738; 
Florida  Commission  v.  State,  21  So.  2d  599;  Santee 
Mills  V.  Query  (S.  C),  115  S.  E.  202;  Feather- 
stone  V.  Norman  (Ga.),  153  S.  E.  58;  In  re  Opin- 
ion of  Justices  (Mass.),  133  N.  E.  453. 

Obviously,  if  the  Territorial  Legislature  were 
in  session  continuously,  it  would  be  in  a  position  to 
adopt  immediately  each  amendment  to  the  Federal 
Laws  and  Regulations.  But  since  it  convenes  bi- 
ennially for  a  session  of  sixty  days  only,  there  was 
no  alternative  but  the  one  to  which  it  resorted.  How- 
ever, Ex  parte  Lasswell,  36  P.  2d  678,  cited  by  the 
plaintiff  supports  the  defendant's  contention.  In 
that  case  a  provision  in  the  California  Industrial 
Recovery  Act  w^hich,  as  in  the  instant  case,  had 
adopted  a  Federal  act,  to  the  effect  that  when  the 
Federal  authorities  had  fixed  a  code  for  the  opera- 
tion of  any  industry,  that  code  would  automat- 
ically become  the  state  code,  was  upheld  as  against 
the  contention  that  it  was  an  unconstitutional  dele- 
gation of  legislative  power,  pp.  684-7.  I  am  inclined 
to  agree  with  the  reasoning  of  this  decision,  and  in 
any  event  the  objection  is  not  available  to  the  plain- 
tiff because  it  is  not  shown  that  there  has  been  any 
amendment  of  either  the  Federal  law  or  regulations 
since  the  enactment  of  Chap.  115  and,  hence,  it  is 
not  perceived  how  the  constitutional  rights  of  the 
plaintiff  could  have  been  infringed.  Cf.  Panama 
Refining  Co.  v.  Ryan,  293  U.  S.  388. 
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3.  Uniformity. 
The  objection  that  the  statute  is  wanting  in  uni- 
formity and,  hence,  offends  the  due  process  and  equal 
protection  clauses  of  the  Fourteenth  Amendment 
is  predicated  [36]  upon  the  proposition  that  a  tax 
on  income  is  a  property  tax  and  cannot  be  gradu- 
ated. In  support  of  the  proposition  that  it  is  a  tax 
on  property.  Pollock  v.  Farmers  Loan  and  Trust 
Co.,  157  U.  S.  429,  is  cited.  But  aside  from  the 
fact  that  the  Fourteenth  amendment  does  not  apply 
to  the  Territories,  South  Puerto  Rico  Sugar  Co. 
V.  Buscaglia,  154  F.  2d  96,  101 ;  Anderson  v.  Scholes, 
83  F.  Supp.  681,  687 ;  cf .  Haavik  v.  Alaska  Packers 
Association,  263  U.  S.  510,  it  would  appear,  from 
what  was  said  concerning  the  nature  of  a  tax  on 
income  in  Brushaber  v.  Union  Pacific  R.  R.,  240 
U.  S.  1,  16-17,  and  New  York  v.  Graves,  300  U.  S. 
308,  315,  that  the  implications  of  the  Pollock  case 
were  misunderstood.  Moreover,  inequalities  of  the 
kind  pointed  out  are  not  sufficient  to  invalidate  tax 
legislation.  Beers  v.  Glymi,  211  U.  S.  477 ;  St.  Louis 
Land  Co.  v.  Kansas  City,  241,  U.  S.  419,  429.  And 
speculation  of  the  kind  indulged  in  as  to  hardship 
and  injustice  in  h}T^)othetical  cases  cannot  be  con- 
sidered by  the  courts. 

4.     Burden  of  Interstate  Commerce 

Formula  Apportionment 

The   contention  that  the  tax  burdens   interstate 

commerce  in  the  constitutional  sense  is  based  on 

the  fact  that  in  hypothetical  cases  in  which  gross 

receipts    (One   of  the   factors   of  the   formula   set 
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forth  in  Section  5A(1)  (2)  or  apportioning 
income  attributable  to  local  activities)  are  derived 
wholly  or  nearly  so  from  interstate  commerce  or  out- 
side activities,  such  as  the  sale  of  gold  or  salmon, 
and  the  components  of  the  remaining  factors  are 
so  negligible  as  to  have  little  countervailing  effect, 
the  resulting  fraction,  so  far  as  its  numerator  is 
concerned,  makes  the  formula  discriminatory  to 
such  an  extent  as  to  result  in  practical  effect  in 
imposing  a  burden  on  interstate  commerce.  The 
formula  may  be  expressed  as  follows :  [37] 

Fed.  Income      Local  Payroll  Tangible 

Tax  Gross  in  Local 

without  Receipts       Alaska  Property 

Deduction  of  X ^ X   10%  ==  Tax 

Alaska  Tax       Gross  Rec.  Payroll  Tangible 

Every-         Every-  Property 

where  where  Everywhere 

However,  not  only  are  plaintiff's  operations  gov- 
erned by  another  formula  set  forth  in  Section  5  A 
(2)  (b)  but  s])ecific  provision  is  also  made  by  Sec- 
tion 5  (2)  (c)  for  cases  in  which  either  formula 
produces  inequitable  results.  Moreover,  since  it  is 
not  shown  that  the  plaintitf  belongs  to  the  class 
referred  to  in  the  hypothetical  cases — a  prerequi- 
site to  a  consideration  of  the  objection,  Hatch  v. 
Reardon,  204  U.  S.  152,  160;  Plymouth  Coal  Co. 
V.  Pennsylvania,  232  U.  S.  531,  544;  Federation  of 
Labor  v.  McAdory,  325  U.  S.  450,  463,  it  cannot  be 
heard  to  object  on  this  ground. 

5.     Condition  Precedent 
The  objection  that  Section  12  C  makes  the  pay- 
ment of  the  tax  a  condition  precedent  to  the  right 
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to  carry  on  any  business,  including  that  in  inter- 
state commerce,  is  not  reasonably  susceptible  of 
such  a  construction.  The  forfeiture  of  the  license, 
where  one  may  be  required  under  other  statutes, 
is  made  one  of  the  consequences  of  nonpayment 
of  the  tax,  not  a  condition  to  engaging  in  business 
in  the  first  instance.  Obviously,  a  forfeiture  could 
not  be  incurred  until  after  engaging  in  the  busi- 
ness and  becoming  delinquent.  Cf .  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  56-7;  International  Textbook 
Co.  V.  Pigg,  217  IT.  S.  91. 

6.  Formula 
It  is  also  objected  that  no  formula  has  been  pre- 
scribed for  the  apportionment  of  salaries  and  wages 
of  plaintiff's  [38]  nonresident  employees  who  per- 
form services  in  the  Territory  for  a  few  weeks  each 
year.  But  such  an  objection  is  not  available  to  an 
employer.  Mt.  Timber  Co.  v.  Washington,  243  IT.  S. 
219,  234;  Jeffrey  Manufacturing  Co.  v.  Blagg,  235 
IT.  S.  571;  Virginia  Ry.  v.  Federation,  300  IT.  S. 
515,  558. 

7.  Indefiniteness  and  Uncertainty 
The  statute  is  attacked  for  indefiniteness  and  un- 
certainty because  it  fails  to  define  the  terms  "in- 
come" in  Section  5  A  (2)  (a),  "days  in  port" 
in  the  succeeding  paragraph,  and  "continental 
shelf"  in  Section  5  B  (1). 

The  context  in  which  the  term  "income"  is  used 
makes  its  meaning  reasonably  clear.  As  to  the  term 
"days  in  port,"  since  precision  is  not  required  in 
an  apportionment  formula  and  vessels  are  rarely 
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in  port  except  to  discharge  or  receive  passengers  or 
freight,  the  term  may  be  construed  as  meaning  the 
time  the  vessels  are  moored  to  a  wharf  or  pier.  Cf. 
Pierce  Oil  Co.  v.  Hopkins,  264  U.  S.  137.  The  term 
"continental  shelf"  would  not  appear  to  be  any  more 
indefinite  than  the  term  high  seas  or  limits  of  ter- 
ritorial waters.  ''Continental  shelf"  is  defined  by 
lexicographers  as  that  portion  of  the  ocean  floor 
adjacent  to  a  continent,  within  the  one  hundred 
fathom  curve.  It  was  not  shown  whether  this 
curve  has  been  delineated  on  charts  of  the  United 
States  Coast  and  Geodetic  Survey.  If  it  has  not, 
it  is  obvious  that  there  would  be  no  way  of  deter- 
mining whether  a  vessel  in  some  cases  was  bej^ond 
or  within  the  one  hundred  fathom  line.  But  since 
the  act  contains  a  separability  provision  in  Section 
15,  the  clause  in  which  the  term  "continental  shelf" 
is  employed  must  be  examined  to  determine  whether 
it  may  be  eliminated  without  affecting  the  remain- 
der of  the  act.  The  section  containing  the  term 
reads  that:  [39] 

"The  tax  levied  by  this  subsection  shall  apply  to 
that  portion  of  the  voyage  pay  of  vessel  personnel 
of  interstate  carriers  engaged  in  the  Alaska  trade 
which  is  earned  in  the  waters  of  Alaska,  including 
the  waters  over  the  continental  shelf.  The  tax  shall 
likewise  apply  to  that  portion  of  the  pay  earned  in 
Alaska  of  the  personnel  of  carriers  operating  ve- 
hicles or  airplanes  on  land  or  in  the  air  on  routes 
to  and  from  Alaska." 

Clearly  the  term  is  separable.   El  Paso  and  N.  E. 
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Ry.  Co.  V.  Gutierrez,  215  U.  S.  87,  95-7;  Electric 
Bond  and  Shares  v.  Commission,  303  U.  S.  419,  434; 
Watson  V.  Buck,  313  U.  S.  387,  396-7.  And  moreover 
its  elimination  and  the  consequent  restriction  of  the 
statute  to  operations  in  territorial  waters  would 
merely  limit  the  operation  of  the  statute  within 
the  conceded  jurisdiction  of  the  Territory. 

8.     Conflict  with  Federal  Statutes 
Relating  to  Seamen 

It  is  also  urged  that  the  statute,  so  far  as  it  re- 
quires withholding  of  the  tax  from  the  wages  of  sea- 
men, is  in  conflict  with  46  U.S.C.A.,  601  provid- 
ing: 

''No  wages  due  or  accruing  to  any  seamen  or  ap- 
prentice shall  be  subject  to  attachment  of  arrest- 
ment from  any  court,  and  every  payment  of  wages 
to  a  seaman  or  apprentice  shall  be  valid  in  law,  not- 
withstanding any  previous  sale  or  assignment  of 
wages  or  of  any  attachment,  encumbrance,  or  arrest- 
ment thereon ;  and  no  assignment  or  sale  of  wages  or 
of  salvage  made  prior  to  the  accruing  thereof  shall 
bind  the  party  making  the  same,  except  such  allot- 
ments as  are  authorized  by  this  title.  This  section 
shall  apply  to  fishermen  employed  on  fishing  ves- 
sels as  well  as  to  seamen:  Provided,  that  nothing 
contained  in  this  or  sections  80,  569,  596,  597,  599, 
656,  673,  701,  703,  712,  and  713  of  this  title  shall  in- 
terfere with  the  order  by  any  court  regarding  the 
payment  by  any  seamen  of  any  ])art  of  his  wages  for 
the  support  and  maintenance  of  his  wife  and  minor 
children.  Mar.  4,  1915,  c.  153,  Sec.  12,  38  Stat. 
1169." 
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and,  hence,  void.  In  support  of  this  plaintiff  cites 
American  Hawaiian  Steamship  Co.  v.  Fisher,  82  F. 
Supp.  193.  I  am  of  the  opinion,  however,  that  there 
is  no  conflict  between  the  two  statutes.  [40] 

9.  Delegation  of  Authority  to  Tax  Commissioner 
Section  7  D  authorizes  the  Tax  Commissioner  to : 
"Credit  or  refund  all  overpayments  of  taxes,  all 
taxes  erroneously  or  illegally  assessed  or  collected, 
all  penalties  collected  without  authority,  and  all 
taxes  that  are  found  unjustly  assessed  or  excessive 
in  amount,  or  in  any  manner  wrongfully  collected. 
The  tax  Commissioner  shall  by  means  of  rules  and 
regulations  specify  the  manner  in  which  claims  for 
credits  or  refunds  shall  be  made,  including  adjust- 
ments with  persons  whose  sole  income  in  Alaska 
consists  of  wages  or  salary,  prescribe  limitations 
and  give  notice  of  allowance  or  disallowance.  These 
rules  and  regulations  shall  be  based  upon  the  pro- 
visions of  Sees.  321  and  322  of  the  Internal  Reve- 
nue Code  insofar  as  such  provisions  are  consistent 
with  other  provisions  of  this  Act.  When  refund  is 
allowed  to  a  taxpayer,  same  shall  be  paid  out  of  the 
general  fund  on  a  Territorial  warrant  issued  pur- 
suant to  a  voucher  approved  by  the  Tax  Commis- 
sioner. ' ' 

The  plaintiif  contends  that  this  constitutes  a  dele- 
gation of  legislative  authority.  The  authority  con- 
ferred would,  however,  appear  to  be  within  the  test 
laid  down  in  Bowles  v.  Wallingham,  321  IT.  S.  503, 
512-14,  in  which  the  Administrator  of  the  Office  of 
Price  Administration  was  empowered  to  fix  maxi- 
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mum  rents  which,  in  his  judgment,  would  be  gen- 
erally fair  and  equitable  in  any  defense  rental  area 
whenever  in  his  judgment  that  action  was  necessary 
or  proper  in  order  to  effectuate  the  purposes  of  the 
act,  and  further  empowered  to  make  adjustments 
for  such  relevant  factors  as  he  may  determine  and 
deem  to  be  of  general  applicability,  and  to  provide 
for  such  adjustments  and  reasonable  exceptions  as 
in  his  judgment  are  necessary  and  proper  in  order 
to  effectuate  the  purposes  of  the  act. 

Accordingly,  it  is  my  opinion  that  the  act  is  valid, 
from  which  it  follows  that  it  was  within  the  power 
of  the  Legislature  convened  in  regular  session  on 
January  27,  1949,  to  ratify  and  validate  what  was 
done  under  the  withholding  provisions  of  Ch.  3, 
People  V.  Fifer  (111.),  117  N.  E.  790;  Board  of  Edu- 
cation V.  Board  of  Commissioners  (N.  C),  111  S.  E. 
531,  532;  Anderson  County  Road  Dist.  v.  Pollard 
(Tex.),  296  S.  W.  1062;  People  v.  Shriver  (111.), 
76  N.  E.  2d  38,  42;  Sutherland's  Stat.  Construc- 
tion, Section  2219.  The  complaint  should,  there- 
fore, be  dismissed. 

/s/  GEORGE  W.  FOLTA, 
Judge. 

Filed  June  24,  1949.  [42] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above-entitled  cause  came  on  regularly  for 
hearing  on  the  5th  day  of  May,  1949,  on  the  merits 
on  the  plaintiff's  petition  for  an  injunction  before 
the  Honorable  George  W.  Folta,  Judge  of  the  above- 
entitled  court.  Plaintiff  was  represented  by  its  coun- 
sel Frank  L.  Mechem  of  the  firm  of  Bogle,  Bogle 
and  Gates  of  Seattle,  Washington,  and  H.  L.  Faulk- 
ner of  the  firm  of  Faulkner,  Banfield  and  Boochever 
of  Juneau,  Alaska;  the  defendant  was  represented 
by  J.  Gerald  Williams,  Attorney  General  of  Alaska, 
and  John  H.  Dimond,  Assistant  Attorney  General 
of  Alaska.  Plaintiff  having  previously  adduced 
oral  testimony  in  support  of  its  prayer  for  relief 
contained  in  its  complaint  and  supplemental  com- 
plaint, wherein  plaintiff  prayed  for  a  preliminary 
injunction  restraining  defendant  from  doing  any  act 
or  thing  for  the  purpose  of  collecting  from  plain- 
tiff any  amount  as  income  tax  withheld  from  any 
employee  of  plaintiff  pursuant  to  Sections  5B  and 
8  of  the  Alaska  Net  Income  Tax  Act  and  for  an 
order  adjudging  and  decreeing  that  said  Alaska 
Net  Income  Tax  Act  is  null  and  void  and  of  no 
legal  effect;  and  the  court  having  considered  said 
evidence  and  pleadings  filed  herein  and  having  heard 
the  arguments  of  counsel  and  having  previously 
granted  the  preliminary  injunction  prayed  for  by 
plaintiff  took  said  matter  under  advisement  and 
on   June   24,   1949,   rendered   its   written   opinion. 
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and  said  court  does  now  in  accordance  therewith 
make  and  order  entered  the  following  [43] 

FINDINGS  OF  FACT 

I. 

That  Plaintiff,  Alaska  Steamship  Company,  is  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Washington  with  its  offices  and 
principal  places  of  business  at  Pier  42,  Seattle, 
Washington.  That  Plaintiff  is  qualified  to  do  busi- 
ness in  the  Territory  of  Alaska  and  has  paid  all 
taxes  required  by  the  Territory  of  Alaska  as  a  con- 
dition of  doing  business  and  has  filed  its  annual  re- 
port for  the  last  calendar  year. 

II. 

That  defendant  is  an  officer  of  the  Territory  of 
x\laska,  residing  in  Juneau,  in  said  Territory,  and 
can  be  found  within  said  Territory  of  Alaska  and 
has  been  and  now  is  the  Commissioner  of  Taxation 
for  the  Territory  of  Alaska,  authorized  by  law  to 
collect  taxes  for  the  Territory  of  Alaska  and  to 
enforce  the  Tax  laws  of  the  Territory. 

III. 

That  this  Action  arises  under  the  Act  of  March 
26.  1949,  designated  as  Alaska  Net  Income  Tax  Act. 

IV. 

That  plaintiff  is  engaged  in  the  operation  of  a 
lijie  of  vessels  transporting  freight  and  passengers 
between  Seattle,  Washington,  and  ports  in  Alaska, 
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and  it  was  so  engaged  at  all  times  mentioned  in  the 
complaint  filed  herein,  and  it  is  engaged  in  oi^erating 
vessels  in  interstate  commerce  to  and  from  Seattle, 
Washington,  and  all  principal  ports  in  the  Territory 
of  Alaska  and  to  other  points  in  Alaska  including 
salmon  canneries  located  therein.  That  in  its  Alaska 
trade  said  plaintiff  was  operating  12  vessels  at  all 
times  and  at  other  times  operating  more  than  12 
vessels  in  the  Alaska  trade;  that  it  employes  ap- 
proximately 706  seamen  who  are  non-residents  of 
the  Territory  of  Alaska  and  that  at  the  time  of 
the  trial  of  this  cause  its  operating  schedule  pro- 
vides for  4  sailings  a  week  from  the  port  of  Se- 
attle to  the  Territory  of  Alaska. 

V. 

That  approximately  75%  of  the  time  on  the  voy- 
ages of  the  plaintiff's  vessels  is  spent  in  Territorial 
waters  of  Alaska  and  in  waters  off  shore  [44]  from 
the  coast  of  Alaska  and  that  part  of  the  voyages  are 
made  thru  Canadian  waters  and  part  outside  the 
3  mile  limit  off  the  coast  of  Alaska. 

VI. 

That  the  seamen  personnel  belong  to  various 
Unions  including  the  Sailors  Union  of  the  Pacific 
and  all  seamen  aboard  the  vessels  of  plaintiff  com- 
pany including  all  deck  crews  are  employed  under 
union  contracts  and  the  seamen  are  paid  off  in  Se- 
attle at  the  end  of  each  voyage  and  uj^on  return  of 
the  vessel  to  Seattle  and  when  payment  is  made  the 
amount  of  pay  due  each  man  is  computed  accord- 
ing to  the  union  scale  and  the  union  contract. 
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VII. 

That  under  the  provisions  of  the  Alaska  Net  In- 
come Tax  Act  plaintit^  has  deducted  the  sum  of 
$7,399.75  from  the  wages  of  seamen  for  the  quarter 
ending  March  31,  1949. 

VIII. 

That  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, in  the  case  of  John  E.  Humes,  Bob  Dombroff 
and  Sailors  Union  of  the  Pacific  vs.  the  Alaska 
Steamship  Company,  by  its  preliminary  injunc- 
tions issued  in  that  cause  on  February  4  and  April 
4,  1949,  ordered  the  plaintiff  herein  to  withhold  the 
Alaska  Net  Income  Tax  from  the  wages  of  its  sea- 
men and  the  personnel  of  its  vessels  and  to  place  the 
amount  so  withheld  in  a  special  fund  subject  to  the 
order  of  that  court,  and  it  enjoined  this  plain- 
tiff, Alaska  Steamship  Company,  from  paying  any 
portion  thereof  over  to  the  defendant  as  tax  com- 
missioner of  the  Territory  of  Alaska. 

IX. 

That  the  plaintiff,  Alaska  Steamship  Company, 
has  nineteen  resident  Alaska  employees  who  are 
agents,  assistant  agents  and  shore  employees,  and 
that  the  plaintiff,  Alaska  Steamship  Company,  with- 
held the  Alaska  tax  from  their  wages  from  the  pe- 
riod from  January  1,  1949,  until  the  end  of  the 
March  quarter,  and  that  the  amount  so  withheld 
M^as  $2,319.96,  and  this  has  been  impounded  pursu- 
ant to  the  order  of  this  Court. 
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X. 

That  the  Tax  Commissioner  of  the  Territory  of 
Alaska,  the  defendant  herein,  has  made  demand  on 
the  plaintiff  for  payment  of  the  withholding  tax 
under  the  Alaska  Net  Income  Tax  Act  and  plaintiff 
had  no  adequate  remedy  pending  the  decision  in 
this  case  except  hy  means  of  preliminary  in j  mic- 
tion which  was  issued  by  the  Court  herein. 

XI. 

That  the  extraordinary  session  of  the  Territo- 
rial legislature  which  convened  on  January  6,  1949, 
w^as  composed  of  members  who,  with  the  exception 
of  long  term  members  elected  in  October,  1946, 
were  elected  in  October,  1948,  and  whose  terms 
would  not  commence  until  the  convening  of  the  leg- 
islature in  regular  session  on  January  27,  1949. 
That  the  terms  of  the  members  who  were  elected  in 
October,  1946,  and  of  the  long  term  members  elected 
in  1944  who  took  their  seats  on  the  4th  Monday 
of  January,  1947,  did  not  expire  until  the  conven- 
ing of  the  legislature  in  regular  session  on  Janu- 
ary 27,  1949,  and  that  they  should  have  composed 
the  membership  of  the  extraordinary  session  of  the 
legislature  which  convened  on  January  6,  1949.  That 
the  Act  of  January  22,  1949,  known  as  the  Alaska 
Net  Income  Tax  Act  was  invalid  because  the  spe- 
cial session  of  the  legislature  of  the  Territory  of 
Alaska  which  enacted  said  Act  was  not  a  lawfully 
constituted  session  of  said  legislature. 
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XII. 

That  the  regular  session  of  the  1949  Territorial 
Legislature  re-enacted  the  Alaska  Net  Income  Tax 
Act  as  Chapter  115,  Session  Laws  of  Alaska,  1949. 
That  in  accordance  with  Section  16  of  said  Chapter 
115  the  tax  withholdings  effectuated  under  the 
Alaska  Net  Income  Tax  Act  as  passed  by  the  ex- 
traordinary session  were  ratified  and  confirmed. 

XIIL 

The  term,  "Continental  Shelf,"  as  it  is  used  in 
Section  5B(1)  of  Chapter  115,  Session  Laws  of 
Alaska,  1949,  in  the  clause  "including  the  waters 
over  the  Continental  Shelf,"  although  indefinite  in 
its  use  may  under  the  severability  provision  of 
Section  15  of  the  Act  be  eliminated  without  affect- 
ing the  remainder  of  the  Act. 

XIV. 

That  the  evidence  and  pleadings  do  not  show  that 
there  has  been  any  amendment  of  either  the  Federal 
Internal  Revenue  Code  or  the  regulations  [46]  pro- 
mulgated by  the  United  States  Commissioner  of  In- 
ternal Revenue  since  the  enactment  of  Chapter  115, 
Session  Laws  of  Alaska,  1949. 

And,  from  the  foregoing  Findings  of  Fact,  the 
Court  does  now  make  and  enter  the  following 

CONCLUSIONS  OF  LAW 
I. 

That  the  extraordinary  session  of  the  legislature 
which  convened  on  January  6,  1949,  was  not  consti- 
tuted in  accordance  with  law  and  that  the  pretended 
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income  tax  statute  enacted  during  that  session  was 
invalid. 

II. 

That  the  tax  withholdings  made  pursuant  to 
Chapter  3  of  the  Extraordinary  Session,  referred  to 
in  the  preceding  paragraph  are  valid  under  the  pro- 
visions of  Section  16,  Chapter  115,  Session  Laws  of 
Alaska,  1949. 

III. 

That  Chapter  115,  Session  Laws  of  Alaska,  1949, 
is  a  valid  Act  and  that  the  temporary  injunction 
granted  herein  on  the  28th  day  of  April,  1949,  should 
be  vacated  and  the  complaint  dismissed. 

Plaintiff's  exceptions  are  hereby  allowed. 

Done  in  Open  Court  at  Juneau,  Alaska,  this  8th 
day  of  July,  1949. 

/s/  GEO.  W.  FOLTA, 
District  Judge. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
1st  Division,  at  Juneau,  July  8,  '49  P.M.  [47] 
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In  the  District  Court  for  the  Territory  of  Alaska 
Division  Number  One,  at  Juneau 

No.  6069-A 


ALASKA  STEAMSHIP  COMPANY, 
a  corporation, 

Plaintiff, 

vs. 

M.   P.   MULLANEY,    Commissioner   of   Taxation, 
Territory  of  Alaska, 

Defendant. 

JUDGMENT  AND  DECREE 

The  above  entitled  cause  came  on  regularly  for 
hearing  on  the  5th  day  of  May,  1949  on  the  merits 
on  the  plaintiff's  petition  for  an  injunction  before 
the  Honorable  George  W.  Folta,  Judge  of  the  above 
entitled  Court.  Plaintiff  was  represented  by  its 
counsel  Frank  L.  Mechem  of  the  firm  of  Bogle, 
Bogle  and  Gates  of  Seattle,  Washington  and  H.  L. 
Faulkner  of  the  firm  of  Faulkner,  Banfield  and 
Boochever  of  Juneau,  Alaska;  the  defendant  was 
represented  by  J.  Gerald  Williams,  Attorney  Gen- 
eral of  Alaska,  and  John  H.  Dimond,  Assistant  At- 
torney General  of  Alaska.  Plaintiff  having  previ- 
ously adduced  oral  testimony  in  support  of  its 
prayer  for  relief  contained  in  its  complaint  and 
supplemental  complaint,  wherein  plaintiff  prayed 
for  a  preliminary  injunction  restraining  defendant 
from  doing  any  act  or  thing  for  the  purpose  of  col- 
lecting from  plaintiff  any  amount  as  income  tax 
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witlilield  from  any  employee  of  plaintiff  pursuant 
to  Sections  5B  and  8  of  the  Alaska  Net  Income  Tax 
Act  and  for  an  order  adjudging  and  decreeing  that 
said  Alaska  Net  Income  Tax  Act  is  null  and  void 
and  of  no  legal  effect;  and  the  court  having  con- 
sidered said  evidence  and  pleadings  filed  herein 
and  having  heard  the  arguments  of  counsel  and 
having  previously  granted  the  preliminary  injunc- 
tion prayed  for  by  plaintiff,  took  said  matter  under 
advisement  and  on  June  24,  1949  rendered  its  writ- 
ten opinion;  and  the  Court  being  fully  advised  in 
the  premises,  having  heretofore  made  and  ordered 
entered  its  findings  of  fact  and  conclusions  of  law; 
now  therefore,  it  is  hereby     [48] 

Ordered,  Adjudged  and  Decreed  that  Chapter  115, 
Session  Laws  of  Alaska  1949  is  a  valid  Act;  and  it 
is  further 

Ordered,  Adjudged  and  Decreed  that  the  prelim- 
inary injunction  granted  herein  on  the  28th  day  of 
April,  1949  be,  and  the  same  hereby  is,  vacated; 
and  it  is  further 

Ordered,  Adjudged  and  Decreed  that  the  com- 
plaint filed  herein  be,  and  the  same  hereby  is,  dis- 
missed. 

Plaintiff's  exceptions  are  hereby  allowed. 

Done  in  open  court  at  Juneau,  Alaska,  this  8th 
day  of  July,  1949. 

/s/  GEO.  W.  FOLTA, 
District  Judge. 

Filed  and  entered  in  the  District  Court,  Territory 
of  Alaska,  1st  Division,  at  Juneau  July  8,  1949.  [49] 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  ALLOWANCE  OF  APPEAL 

The  above  named  plaintiff,  Alaska  Steamship 
Company,  a  corporation,  considering  itself  ag- 
grieved by  the  Judgment  and  Decree  made  and 
entered  in  the  above  entitled  court  in  this  action 
on  the  9th  day  of  July,  1949,  in  favor  of  the  de- 
fendant hereinabove  named,  and  dismissing  plain- 
tiff's Complaint  and  dissolving  the  preliminary  in- 
junction, do  hereby  appeal  from  the  Judgment  and 
Decree  of  the  above  entitled  court  and  the  whole 
thereof,  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  at  San  Francisco,  California,  for 
the  reasons  specified  and  set  forth  in  the  Assign- 
ments of  Error,  which  are  filed  herewith;  and  the 
plaintiff  prays  that  this  appeal  may  be  allowed  and 
that  a  transcript  of  the  record,  proceedings  and  pa- 
pers, upon  which  the  Judgment  and  Decree  were 
made,  duly  authenticated  by  the  Clerk  of  this  Court, 
may  be  sent  to  the  LTnited  States  Court  of  Appeals 
for  the  Ninth  Circuit  at  San  Francisco,  California. 

Dated  at  Juneau,  Alaska,  the  9th  day  of  July, 
1949. 

BOGLE,  BOGLE  &  GATES, 

FRANK  L.  MECHEM 
FAULKNER,  BANFIELD  & 
BOOCHEYER, 
/s/  H.  L.  FAULKNER, 

Attorneys  for  Plaintiff. 
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Copy  received  this  9th  day  of  July,  1949. 
J.  GERALD  WILLIAMS, 

Attorney   General,   Territory 

of  Alaska, 
Attorney  for  Defendant, 
By  JOHN  H.  DIMOND, 
Of  Counsel. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
1st  Division,  at  Juneau,  July  9,  1949.     [50] 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENTS  OF  ERROR 

Comes  now  the  above-named  plaintiff  and  alleges 
that  the  Findings  of  Fact,  Conclusions  of  Law  and 
Decree  of  Judgment  of  the  above-entitled  Court 
entitled  in  this  cause  on  the  8th  clay  of  July,  1949, 
are  erroneous  and  unjust  to  plaintiff,  and  plaintiff 
files  herewith  its  petition  for  allowance  of  appeal, 
the  following  Assignments  of  Error  on  which  it  will 
rely,  namely: 

I. 

The  Court  erred  in  making  and  entering  that 
portion  of  Finding  No.  XI,  which  reads  as  follows : 

"That  in  accordance  with  Section  16  of  said 
Chapter  115  the  tax  withholdings  effectuated  under 
the  Alaska  Net  Income  Tax  Act  as  passed  by  the 
Extraordinary  Session  were  ratified  and  confirmed." 
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II. 

The  Court  erred  in  holding  that  the  delegation 
of  legislative  functions  to  Congress  and  the  Com- 
missioner of  Internal  Eevenue  and  the  Tax  Com- 
missioner of  Alaska  under  the  pro^dsions  of  Chap- 
ter 115,  Session  Laws  of  Alaska,  1949,  is  a  valid 
delegation  of  authority. 

III. 

The  Court  erred  in  holding  that  the  tax  levied 
under  the  provisions  of  Chapter  115,  Session  Laws 
of  Alaska,  1949,  is  miif  orm  in  its  application. 

IV. 

The  Court  erred  in  holding  Chapter  115,  Session 
Laws  of  Alaska,  1949,  to  be  valid,  thereby  holding 
that  the  tax  did  not  burden  interstate  commerce  [51] 
and  that  the  formula  for  apportioning  the  tax  does 
not  produce  inequitable  results. 

V. 

The  Court  erred  in  holding  that  the  provision  in 
Chapter  115,  Session  Laws  of  Alaska,  1949,  pro- 
viding for  forfeiture  of  license  in  case  of  non-pay- 
ment of  the  tax  is  valid. 

VI. 

The  Court  erred  in  holding  that  the  provisions 
of  the  law  for  apportionment  of  the  tax  between 
that  portion  of  a  taxpayer's  income  earned  in 
Alaska  and  the  total  income  earned  both  within 
and  without  the  Territory  is  valid. 
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VII. 

The  Court  erred  in  making  and  entering  Finding 
of  Fact  No.  XIII,  which  reads  as  follows: 

"The  term,  'Continental  Shelf,'  as  it  is  used  in 
Section  5B  (1)  of  Chapter  115,  Session  Laws  of 
Alaska  1949  in  the  clause  'including  the  waters  over 
the  Continental  Shelf,'  although  indefinite  in  its  use 
may  under  the  severability  provision  of  Section  15 
of  the  Act  be  eliminated  without  affecting  the  re- 
mainder of  the  Act." 

VIII. 

The  Court  erred  in  holding  that  the  tax  levied 
under  the  Alaska  Net  Income  Tax  Law  on  the  wages 
of  seamen  is  valid. 

IX. 

The  Court  erred  in  making  and  entering  its  Con- 
clusion of  Law  No.  II,  which  read  as  follows : 

"That  the  tax  withholdings  made  pursuant  to 
Chapter  3  of  the  Extraordinary  Session,  referred  to 
in  the  preceding  paragraph  are  valid  under  the  pro- 
visions of  Section  16,  Chapter  115,  Session  Laws  of 
Alaska  1949." 

X. 

The  Court  erred  in  making  and  entering  its  Con- 
clusion of  Law  No.  Ill,  which  reads  as  follows: 

"That  Chapter  115,  Session  Laws  of  Alaska  1949 
is  a  valid  Act  and  that  the  temporary  injunction 
granted  herein  on  the  28th  day  of  April,  1949  should 
be  vacated  and  the  complaint  dismissed."     [52] 

XL 

The  Court  erred  in  entering  Judgment  and  De- 
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cree  in  favor  of  the  defendant  and  dismissing  the 
plaintiff's  complaint  and  dissolving  the  Prelimin- 
ary Injunction  heretofore  issued  in  this  cause  on 
April  28,  1949. 

Wherefore,  plaintiff  prays  that  the  Decree  and 
Judgment  and  the  Findings  of  Fact  and  Conclu- 
sions of  Law  upon  which  the  Decree  is  based  be  set 
aside  and  the  Preliminary  Injunction  heretofore  is- 
sued on  April  28,  1949,  be  made  permanent. 

Dated  at  Juneau,  Alaska,  this  9th  day  of  July, 
1949. 

BOGLE,  BOGLE  &  GATES, 
FRANK  L.  MECHEM. 
FAULKNER,  BANFIELD  & 

BOOCHEVER, 
H.  L.  FAULKNER 
By  /s/  H.  L.  FAULKNER, 

Of  Attorneys  for  Plaintiff. 

Copy  received  this  9th  day  of  July,  1949. 
/s/  J.  GERALD  WILLIAMS, 

Attorney    General,    Territory 

of  Alaska, 
x^ttorney  for  Defendant. 
By  /s/  JOHN  H.  DIMOND, 
Of  Counsel. 

Filed  July  9,  1949.     [53] 
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[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL 

This  matter  coming  on  regularly  before  the  Court 
on  this  9th  day  of  July,  1949,  upon  the  petition  of 
jDlaintiff  above  named  for  the  allowance  of  an  ap- 
peal in  behalf  of  plaintiff  from  the  Findings  of 
Fact,  Conclusions  of  Law  and  Judgment  and  De- 
cree entered  in  this  cause  on  July  8,  1949,  and  the 
plaintiff  having  filed  its  Assignments  of  Error, 

Now,  Therefore,  It  Is  Ordered  that  the  appeal  of 
the  plaintiff  from  the  Findings  of  Fact,  Conclusions 
of  Law  and  Judgment  and  Decree  entered  herein 
on  July  8,  1949. 

Be  And  It  Is  Hereby  Allowed  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit;  and 
that  a  certified  copy  of  the  transcript  of  record, 
orders  and  all  proceedings  in  this  cause  on  which 
the  Findings  of  Facts,  Conclusions  of  Law  and 
Judgment  and  Decree  appealed  from  are  based,  be 
transferred,  duly  authenticated,  to  the  United 
States  Court  of  Ajipeals  for  the  Ninth  Circuit  and 
therein  filed,  and  the  cause  docketed  on  or  before 
forty  days  from  this  date,  to  be  heard  before  the 
Court  at  San  Francisco,  California,  or  such  other 
place  within  the  Ninth  Circuit  as  may  be  designated. 
|p  It  Is  Further  Ordered  that  the  plaintiff  herein 
file  its  cost  bond  on  appeal  in  the  sum  of  $250.00, 
with  surety  to  be  approved  by  the  Court  or  the 
Clerk  thereof. 
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Done  In  Open  Court  this  9th  day  of  July,  1949. 
/s/  GEO.  W.  FOLTA, 
District  Judge. 

Copy  received  July  9,  1949. 

J.  OERALD  WILLIAMS, 

Attorney  General  of  Alaska, 
Attorney  for  Defendant. 
By  JOHN  H.  DIMOND, 
Of  Counsel. 

Filed  and  Entered  July  9,  1949.     [54] 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  All  Men  By  These  Presents: 

That  we,  Alaska  Steamship  Company,  a  corpora- 
tion, the  plaintiff  above  named,  as  Principal,  and 
the  General  Casualty  Company  of  America,  a  cor- 
poration, authorized  to  transact  surety  business  in 
the  Territory  of  Alaska  as  Surety,  are  held  and 
firmly  bound  unto  the  above  named  M.  P.  Mullaney, 
Tax  Commissioner  of  the  Territory  of  Alaska,  the 
above  named  defendant,  and  his  successors  in  office, 
for  the  benefit  and  indemnity  of  whom  it  may  con- 
cern, in  the  penal  sum  of  Two  Hundred  Fifty  and 
no/100  ($250.00)  Dollars,  to  be  paid  to  the  said  M. 
P.  Mullaney,  the  defendant  above  named,  his  suc- 
cessors or  assigns,  and  for  the  benefit  and  indemnity 
of  whom  it  may  concern,  for  which  payment  well 


vs.  M.  P.  Mullaney  11 

and  truly  to  be  made  we  bind  ourselves  and  our 
successors  and  assigns  jointly  and  severally,  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  9th  day  of 
July,  1949. 

Whereas,  on  the  9th  day  of  July,  1949,  in  a  suit 
pending  in  the  District  Court  for  the  Territory  of 
Alaska,  First  Judicial  Division,  between  the  plain- 
tiff and  the  defendant  above  named,  a  judgment  was 
rendered  in  favor  of  the  defendant  and  against  the 
plaintiff,  in  which  plaintiff's  Complaint  was  dis- 
missed ;  and  the  plaintiff  has  petitioned  for  and  been 
allowed  by  the  Court  an  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  a  cita- 
tion has  been  issued  and  directed  to  the  defendant 
above  named,  citing  him  to  appear  in  that  court  at 
San  Francisco,  California,  within  thirty  days  from 
and  after  the  date  of  the  citation ; 

Now,  Therefore,  The  Condition  Of  This  Obliga- 
tion Is  Such  that  if  the  plaintiff  above  named  and 
the  principal  hereon  shall  prosecute  its  appeal  to 
effect  [55]  and  answ^er  all  costs,  if  the  appeal  be 
dismissed,  or  if  it  be  affirmed  by  judgment  of  the 
appellate  court,  and  all  such  costs  as  the  appellate 
court  may  award,  if  the  judgment  should  be  modi- 
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fied,  then  this  obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  effect. 

ALASKA  STEAMSHIP 
COMPANY, 
a  corporation, 
By  H.  L.  FAULKNER, 
Its  Attorney. 

Principal : 
GENERAL  CASUALTY 
COMPANY  OP  AMERICA, 
a  corporation.  Surety, 
[Seal]         By  STANLEY  GRUMMETT, 

Attorney-in-fact. 

Copy  received  this  9th  day  of  July,  1949. 
J.  GERALD  WILLIAMS, 

Attorney    General,    Territory 

of  Alaska, 
Attorney  for  Defendant. 
By  JOHN  H.  DIMOND, 
Of  Counsel. 

Approved  July  9,  1949 : 

GEORGE  W.  FOLTA, 

U.  S.  Dist.  Judge.     [56] 

Filed  in  the  District  Court,  Territory  of  Alaska, 
1st  Division,  at  Juneau,  July  9,  1949. 
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[Title  of  District  Court  and  Cause.] 

CITATION  ON  APPEAL 

The  President  of  The  United  States  of  America: 
To  the  above-named  M.  P.  Mullaney,  Commis- 
sioner of  Taxation,  Territory  of  Alaska,  the 
defendant,  and  to  J.  Gerald  Williams,  Attorney 
General  of  the  Territory  of  Alaska,  and  John 
Dimond,  Assistant  Attorney  General,  Attor- 
neys for  defendant: 

Greeting:  You  are  hereby  cited  and  admonished 
to  be  and  appear  in  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  to  be  holden  in  the 
city  of  San  Francisco,  State  of  California,  or  at 
such  other  place  within  the  Ninth  Circuit  as  may 
be  designated  by  the  Court,  within  forty  days  from 
the  date  of  this  Citation,  pursuant  to  an  Order  al- 
lowing an  Appeal  made  and  entered  in  the  above- 
entitled  action  on  this  day,  in  which  Appeal  the 
above-named  plaintiff  is  the  Appellant,  and  the 
above-named  defendant  is  the  Appellee,  to  show 
cause,  if  any  there  be,  why  the  Judgment  and  De- 
cree rendered  in  the  above-numbered  cause  on  the 
8th  day  of  July,  1949,  in  favor  of  the  defendant 
and  against  the  plaintiff,  the  Appellant  herein, 
should  not  be  corrected,  set  aside  and  reversed  and 
why  speedy  justice  should  not  be  done  to  the  plain- 
tiff, the  Appellant  herein,  in  that  behalf. 

Witness  the  Hon.  Fred  M.  Vinson,  Chief  Jus- 
tice of  the  Supreme  Court  of  the  United  States  of 
America,  on  this  9th  day  of  July,  the  year   One 
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Thousand  Nine  Hundred  and  Forty-Nine,  and  of 
our  independence,  the  One  Hundred  and  Seventy- 
Third.     [57] 

AVitness  my  hand  and  the  seal  of  the  above-named 
District  Court  on  the  9th  day  of  July,  1949. 
/s/  GEORGE  W.  FOLTA, 
District  Judge. 

Copy  received  this  9th  day  of  July,  1949. 
/s/  J.  GERALD  WILLIAMS, 

Attorney    General,    Territory 

of  Alaska, 
Attorney  for  Defendant. 
By  /s/  JOHN  H.  DIMOND, 
Of  Counsel. 

Filed  July  9,  1949.     [58] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  PRINTING  OF  RECORD 

It  Is  Hereby  Stipulated  by  and  between  the  par- 
ties above  named,  through  their  respective  attor- 
neys, that  in  printing  the  papers  and  records  to  be 
used  in  the  hearing  on  appeal  in  the  above  entitled 
cause,  before  the  ^J .  S.  Court  of  Appeals  for  the 
Ninth  Circuit,  the  title  of  the  court  and  cause  in 
full  shall  be  omitted  from  all  papers  except  on  the 
first  page  of  the  record  and  that  there  shall  be  in- 
serted in  place  of  the  title  on  all  papers  used  as  a 
part  of  the  record  the  words  ''Title  of  Court  and 
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Cause";  also  that  all  endorsements  on  all  papers 
used  as  a  part  of  the  record  may  be  omitted  except 
the  clerk's  filing  marks  and  admission  of  service. 

Dated  at  Juneau,  Alaska,  the  9th  day  of  July, 
1949. 

BOGLE,  BOGLE  &  GATES, 
FRANK  L.  MECHEM, 
FAULKNER,  BANFIELD  & 

BOOCHEVER, 
H.  L.  FAULKNER, 
By  /s/  H.  L.  FAULKNER 

Attorneys  for  Plaintiff. 
J.  GERALD  WILLIAMS, 
Attorney  for  Defendant, 
By  /s/  JOHN  H.  DIMOND, 
Of  Counsel. 

[Endorsed] :     Filed  July  9,  1949.     [59] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau 

No.  6069-A 

ALASKA  STEAMSHIP  COMPANY,  a  corpora- 
tion, 

Plaintiff, 

vs. 

M.   P.   MULLANEY,   Commissioner   of   Taxation, 
Territory  of  Alaska, 

Defendant. 

REPORTEE'S  TRANSCRIPT  OF  RECORD 

Be  It  Remembered,  that  on  the  22nd  day  of 
April,  1949,  at  2:30  o'clock  p.m.,  at  Juneau,  Alaska, 
the  above-entitled  cause  came  on  for  hearing,  the 
Honorable  George  W.  Folta,  District  Judge,  pre- 
siding; the  plaintiff  appearing  by  H.  L.  Faulkner 
and  Frank  L.  Mechem,  of  its  attorneys ;  the  clef  end- 
ant  appearing  in  person  and  by  John  Dimond,  As- 
sistant Territorial  Attorney  General ; 

Whereupon,  the  following  occurred: 

Mr.  Faulkner:  Before  we  proceed  to  take  the 
testimony  of  Mr.  McCarthy  I  think  perhaps  the 
Attorney  General  will  stipulate  that  the  Alaska 
Steamship  Company  is  a  corporation  authorized  to 
do  business  in  the  Territory  and  has  complied  with 
all  the  laws  and  payment  of  corporation  taxes  and 
filed  its  reports  to  date. 

Mr.  Dimond:     It  is  so  stipulated.     [61] 

The  Court:  The  record  may  show  that  it  is  so 
stipulated. 
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WILLIAM  PAUL  McCAETHY 

called  as  a  witness  on  behalf  of  tlie  plaintiff,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Mecbem: 

Q.    Will  you  state  your  full  name"? 

A.     William  Paul  McCarthy. 

Q.     What  is  your  residence,  Mr.  McCarthy? 

A.     Seattle,  Washington. 

Q.     And  what  is  your  occupation? 

A.  I  am  Assistant  Treasurer  and  Auditor  of  the 
Alaska  Steamship  Company. 

Q.  You  are,  as  I  understand  it,  the  Chief  Audi- 
tor"? A.     That  is  correct. 

Q.  How  long  have  you  served  in  that  capacity 
with  the  company?  A.     Four  years. 

Q.  And  you  have  been  with  the  company  for 
some  time  prior  to  that? 

A.     Twenty-three  years. 

Q.  AYil]  you  describe  the  nature  of  your  duties 
as  Assistant  Treasurer  and  Chief  Auditor  of  the 
company  with  particular  reference  to  payrolls  and 
payroll  taxes? 

A.  All  records  pertaining  to  payrolls  and  paj^- 
roll  taxes  are  [62]  under  my  supervision,  and 
any  amounts  withheld  from  the  employees'  pay- 
rolls, those  records  are  also  under  my  supervision. 

Q.  And  does  that  include  withholdings  under  the 
Federal  Income  Tax  Law?  A.     It  does. 

Q.  And  does  it  include  withholdings  under  the 
Alaska  Income  Tax  Law?  A.     It  does. 
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(Testimony  of  William  Paul  McCarthy.) 

Q.  Are  you  generally  familiar,  Mr.  McCarthy, 
with  all  of  the  operations  of  the  Alaska  Steamship 
Company?  A.     I  am. 

Q.  And  let  me  ask  you  if  you  are  the  W.  P.  Mc- 
Carthy who  gave  affidavits  in  support  of  the  com- 
plaint filed  by  the  Alaska  Steamship  Company  in 
this  matter  ^  A.     I  am. 

Q.  Will  you  state  the  nature  of  the  operations 
of  the  Alaska  Steamship  Company  so  far  as  it  in- 
cludes the  Territory  of  Alaska,  how  they  operate 
and  where? 

A.  We  operate — the  Alaska  Steamship  Company 
operates  vessels  in  interstate  commerce  from  Seat- 
tle, Washington,  to  and  from  all  principal  ports  in 
Alaska  and  within  Alaska. 

Q.  And  in  addition  to  the  principal  ports  do  you 
operate  to  outports  and  canneries'? 

A.     That  is  correct ;  when  business  warrants.  [63] 

Q.  How  many  vessels  does  the  company  operate 
in  the  Alaska  trade  at  the  present  time? 

A.     Twelve. 

Q.  And  do  you  know  how  many  seamen  are  em- 
ployed by  the  company  in  that  operation  ? 

A.     That  would  approximate  706. 

Q.  And  do  you  know  whether  those  seamen  are 
residents  or  non-residents  of  the  Territory  of  Alas- 
ka? A.     They  are  non-residents. 

Q.  Based  on  the  present  operating  schedules  of 
the  company,  approximately  how  many  sailings  per 
week  does  the  company  have  in  the  Alaska  trade  ? 
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A.  Presently  that  would  approximate  four  sail- 
ings a  week. 

Q.     That  is  four  sailings  from  Seattle  a  week"? 

A.     Yes,  sir. 

Q.  And  those  are  round-trip  sailings,  so  that  tlie 
vessels  average  four  departures  from  Seattle  eacli 
week  and  ultimately  return  to  Seattle  at  the  con- 
clusion of  the  voyages'?  A.     That  is  correct. 

Q.  Mr.  McCarthy,  have  you  made  a  study  to  de- 
termine what  portion  of  the  actual  voyages  of  these 
vessels  occur  in  the  territorial  waters  of  Alaska? 

A.     I  have. 

Q.  And  based  upon  your  study,  w^hat  percentage 
— I  am  just  asking  you  for  an  average  to  cover  all 
these  things — what  [64]  percentage  would  you 
say  it  involves,  operations  within  the  territorial 
w^aters  *? 

A.  In  my  opinion  it  would  amount  to  about 
75%. 

Q.  Now,  will  you  describe  the  method  or  the  pro- 
cedure followed  by  the  Alaska  Steamship  Company 
in  employing  these  seamen  who  operate  these  ves- 
sels in  the  Alaska  trade;  in  other  words,  will  you 
describe  how  they  are  employed  and  under  what 
arrangements  ? 

A.  At  the  beginning  of  each  voyage  there  is  a 
contract  betw^een  the  seamen  and  the  master  of  the 
vessels  wherein  it  is  agreed  that  the  vessels  will  sail 
to  certain  areas  in  Alaskan  waters  and  return  to  a 
United  States  port,  and  in  these  articles  of  agree- 
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ment  there  is  stated  the  amount  of  wages  that  will 
be  paid  these  individual  seamen  for  their  employ- 
ment. 

Q.  And  are  those  agreements  entered  into,  or 
do  you  know,  Mr.  McCarthy,  whether  those  agree- 
ments are  entered  into  with  the  various  unions  to 
which  these  seamen  belong,  whether  the  contracts 
are  negotiated  on  a  union  basis  f  A.     They  are. 

Q.  Now,  when  are  the  seamen  paid  off  who  are 
employed  under  these  contracts  which  you  have  de- 
scribed '^ 

A.  They  are  paid  off  upon  the  termination  of 
the  vessel's  voyage,  which  termination  usually  hap- 
pens after  the  vessel's  return  to  Seattle,  Washing- 
ton, and  the  cargo  of  the  vessel  [65]  has  been 
discharged. 

Q.  And  in  paying  off  the  seamen,  the  vessel's 
personnel,  what  kind  of  arrangement  do  you  have 
for  the  determining  of  the  amount  of  wages  and  the 
amount  of  withholdings  and  so  forth? 

A.  We  give  each  individual  seaman  a  statement 
of  account,  or  a  wage  account,  which  shows  among 
other  things  the  total  number  of  days  that  he  is  em- 
ployed aboard  the  vessel  or  for  the  voyage  and  his 
overtime,  the  amounts  he  has  earned  in  excess  of  the 
union  agreements,  and  then  from  that  total  is  de- 
ducted the  applicable  withholding  for  Federal  In- 
come Tax,  and  also  Federal  Old  Age  Benefit,  and 
also  the  Alaska  Net  In^come  Tax. 

Q.    There   was   attached   to   your   affidavit,   Mr. 


vs,  M.  P.  Mullaney  87 

(Testimony  of  William  Paul  McCarthy.) 
McCarthy,  and  marked  Exhibit  A,  a  copy  of  a  wage 
statement  form  which  was  designated  as  "Seamen's 
Statement  of  Account."  Is  that  the  wage  statement 
you  have  just  referred  to? 

A.     That  is  the  one  I  described. 

Mr.  Mechem:  At  this  time,  if  the  Court  please, 
I  should  like  to  offer  the  "Seaman's  Statement  of 
Account"  which  is  attached  to  the  witness'  affidavit 
filed  in  support  of  the  complaint.  I  should  like  to 
offer  that  in  evidence  at  this  time. 

The  Court:  It  may  be  admitted  and  marked 
Plaintiff's  Exhibit  No.  1.     [m'] 

Clerk  of  Court:  The  exhibit  has  been  marked 
Plaintiff's  Exhibit  No.  1. 

Q.  Mr.  McCarthy,  <ian  you  state  whether  the 
Alaska  Steamship  Company  did  withhold  on  ac- 
count of  Alaska  Income  Tax  from  the  wages  paid 
to  seamen  during  the  first  quarter  of  1949? 

A.     They  did. 

Q.  And  can  you  state  the  amount  which  was  so 
withheld?  A.     $7,399.75. 

Q.  And  can  you  state  whether  the  company  has 
continued  to  withhold  on  seamen's  wages  since  the 
close  of  the  first  quarter  of  1949  ? 

A.     The  company  has. 

Q.  And  is  it  still  withholding  at  the  required 
rate  upon  seamen's  voyage  pay  or  wages  at  this 
time  ?  A.     Yes,  sir. 

Mr.  Mechem:  As  it  is  material  to  the  witness' 
testimony  at  this  point,  your  Honor,  I  should  like 
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to  offer  in  evidence  certified  copies  of  two  prelimin- 
ary injunctions,  an  orginal  and  a  supplemental  pre- 
liminary injunction,  issued  by  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington— Northern  Division,  in  the  case  of  John  E. 
Humes,  Bob  Dombroff  and  Sailors'  Union  of  the 
Pacific  against  Alaska  Steamship  Company,  being 
cause  No.  2192.  Certified  copies  of  both  of  those 
orders  were  made  a  part  of  the  complaint  in  this 
proceeding  and  are  a  part  of  the  file  in  this  Court. 
I  should  [67]  like  to  offer  them  in  evidence  at 
this  time. 

The  Court:     Any  objection? 

Mr.  Dimond:     No  objection. 

The  Court:  They  may  be  admitted  and  marked 
Plaintiff's  Exhibits  2  and  3. 

Q.  Mr.  McCarthy,  are  you  familiar  with  the  re- 
quirements of  the  two  injunctions  issued  in  the  case 
of  Humes,  et  al.  against  Alaska  Steamship  Com- 
pany, to  which  I  have  just  made  reference  and 
which  have  been  admitted  in  evidence  in  this  case? 

A.     I  am. 

Q.  Will  you  state  what  those  injunctions  require 
the  Alaska  Steamship  Company  to  do  with  respect 
to  the  amounts  withheld  from  the  voyage  pay  or 
wages  of  members  of  the  Sailors'  Union  of  the 
Pacific  on  account  of  Alaska  Income  Tax? 

A.  It  requires  that  those  withheld  amounts  be 
placed  in  a  special  fund  in  a  depository  and,  fur- 
ther, that  these  funds  cannot  be  Avithdrawn  by  the 
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company.    It  also  restricts  the  company  from  pay- 
ing over  these  withheld  funds  to  the  Territory  of 
Alaska. 

Q.  So  that  at  the  present  time  if  the  company 
made  any  pajrment,  of  any  of  the  amounts  withheld, 
over  to  the  Territory  of  Alaska,  it  would  do  so  in 
violation  of  the  terms  of  those  injunctions? 

A.     That  is  correct.     [68] 

Q.  Have  the  withheld  amounts  heen  placed  in  a 
special  fund,  and  are  they  at  the  present  deposited 
in  a  special  fund,  as  provided  by  the  two  injunc- 
tions? A.     They  have  been. 

Q.  Mr.  McCarthy,  what  employees,  if  any,  does 
the  Alaska  Steamship  Company  have  in  the  Terri- 
tory of  Alaska  aside  from  the  seamen  that  we  have 
been  referring  tof 

A.  They  have  agents  and  assistant  agents  and 
office  employees. 

Q.  How  many  such  employees,  if  you  know,  does 
the  comj)any  have  in  the  Territory? 

A.     Nineteen. 

Q.  And  has  the  company  been  witliholding  upon 
their  wages  in  accordance  with  the  requirements  of 
the  Alaska  Income  Tax  Law? 

A.     The  company  has. 

Q.  Are  these  employees  residents  of  the  Terri- 
tory of  Alaska  or  are  they  non-residents? 

A.     They  would  be  considered  residents. 

Q.  Now,  does  the  Alaska  Steamship  Company 
have  employees,  other  than  the  seamen  to  whom  we 
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have  referred  and  the  nineteen  resident  employees 
in  the  Territory  of  Alaska,  who  may  upon  occasions 
perform  services  for  the  company  in  the  Territory 
of  Alaska  ?  A.     It  has. 

Q.  And  can  you  state  whether  those  employees 
are  residents  or  [69]  non-residents  of  the  Terri- 
tory of  Alaska? 

A.     They  are  non-residents. 

Q.  Do  they  mostly  reside  in  Seattle,  Mr.  Mc- 
Carthy? A.     They  do. 

Q.  Have  any  such  employees  performed  services 
for  the  Alaska  Steamship  Company  in  the  Territory 
of  Alaska  during  the  year  1949? 

A.     They  have. 

Q.  Have  any  of  them  been  here  for  substantial 
periods  of  time? 

A.  The  most,  I  believe,  would  be  about  three  to 
five  weeks. 

Q.  And  in  your  opinon  are  they  likely  to  be  re- 
quired to  spend  substantial  additional  time  in  the 
Territory  for  the  company  for  the  year  1949? 

A.     I  believe  that  they  will  be. 

Q.  Going  back  to  the  amount  of  $7,399.75,  which 
you  stated  had  been  withheld  for  the  first  quarter  of 
1949  from  seamen's  wages  on  account  of  the  Alaska 
Income  Tax  Law,  what  part  of  that  $7,399.75  was 
withheld  while  the  Act  of  January  22,  1949,  some- 
times referred  to  as  the  First  Alaska  Income  Tax 
Law,  was  in  effect,  if  you  know? 

A.  All  but  approximately  $125.00  of  the  $7,- 
399.75. 
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Q.  And  the  other  $125.00  was  withheld  under 
the  Act  of  March  26,  1949  <?  A.     It  was. 

Q.  Now,  going  to  the  employees  of  the  Alaska 
Steamship  Company  [70]  other  than  the  seamen 
— that  is,  the  19  resident  employees  in  the  Territory 
who  are  not  seamen  and  the  employees  who  are  resi- 
dent in  Seattle  who  perform  services  in  the  Terri- 
tory for  the  company — do  you  know  the  amount  of 
Alaska  Income  Tax  withheld  from  the  wages  of 
those  employees  during  the  first  quarter  of  1949? 

A.     I  do. 

Q.     Would  you  state  the  amount  please? 

A.     $2,319.96. 

Q.  How  much  of  that  amount  was  withheld  un- 
der the  Act  of  January  22,  1949  <? 

A.     All  of  it. 

Q.  Mr.  McCarthy,  it  has  been  pointed  out  in  the 
course  of  your  testimony  that  the  two  injunctions, 
which  were  issued  by  the  Federal  District  Court 
sitting  in  Seattle,  were  issued  pursuant  to  an  action 
brought  by  the  Sailors'  Union  of  the  Pacific.  Can 
you  state  and  do  you  know  the  basis  upon  which 
the  Alaska  Steamship  Company  has  withheld  Alaska 
Income  Tax  from  the  voyage  wages  or  voyage  pay 
of  seamen  serving  on  the  Alaska  Steamship  Com- 
pany's vessels  who  are  not  members  of  the  Sailors' 
Union  of  the  Pacific'? 

A.  That  was  by  agreement  of  the  various  other 
unions  and  the  legal  department  of  the  Alaska 
Steamship    Company,   because   these    other   unions 
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threatened  that  they  would,  instigate  the  same  type 
of  injunction  that  was  issued  in  the  Humes     [71] 
case  if  this  were  not  done. 

Q.  So  that,  as  I  understand  you,  the  company 
was  then  left  with  no  alternative  other  than  to  agree 
with  the  other  unions  that  they  would  receive  the 
same  treatment,  so  far  as  the  company  is  concerned, 
as  the  Sailors'  Union  of  the  Pacific  reserved  under 
the  two  injunctions  issued  by  the  Federal  District 
Court  in  the  suit  brought  by  them'? 

A.     That  is  correct. 

Q.  Do  you  know,  Mr.  McCarthy,  whether  the 
unions,  the  seamen 's  unions — I  am  speaking  of  them 
in  the  aggregate  now,  all  of  the  unions  to  which 
these  seamen  belong,  these  706  seamen — do  you 
know  whether  those  unions  have  made  any  threats 
to  strike  or  to  refuse  to  operate  the  company's  ves- 
sels unless  the  company  did  certain  things;  do  you 
know  whether  there  were  any  such  threats  made^ 

A.  I  have  heard  that,  but  it  has  never  been  made 
to  me. 

Q.  Now,  the  amounts  which  you  have  withheld 
on  the  wages  of  seamen  other  than  members  of  the 
Sailors'  Union  of  the  Pacific,  have  they  been  placed 
in  this  same  special  fund  that  you  referred  to  ? 

A.     They  have. 

Q.  Has  the  company  received  from  the  defend- 
ant in  this  action,  the  Commissioner  of  Taxation 
for  the  Territory  of  Alaska,  any  forms  or  instruc- 
tions relative  to  the  payment  of  these  withheld 
amounts  over  to  the  Territory  of  Alaska?     [72] 
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A.     The  company  has. 

Q.  What,  as  you  understand  it,  is  the  company 
required  to  do  in  that  connection'? 

A.  We  are  required  to  pay  the  amounts  withheld 
for  the  first  quarter  of  1949  to  the  Tax  Commis- 
sioner on  or  before  April  30,  1949,  the  amounts 
withheld  from  the  seamen's  wages. 

Q.  And  does  that  also  require  you  to  pay  over  to 
the  Territory  on  or  before  April  30th  the  amounts 
withheld  from  the  wages  of  company  employees 
other  than  seamen?  A.     That  is  right. 

Q.     Has  the  company  filed  these  returns'? 

A.     No,  sir. 

Q.  Has  it  paid  over  to  the  Territory  any  of  the 
withheld  tax  on  wages  of  its  employees,  including 
seamen  ■?  A.     No,  sir. 

Q.  Have  you,  Mr.  McCarthy,  had  any  occasion 
to  examine  the  Alaska  Income  Tax  Law  for  the 
purpose  of  ascertaining  how  the  Alaska  Steamship 
Company,  as  an  operating  company,  would  be  re- 
quired to  determine  its  own  income  tax  liability  to 
the  Territory  of  Alaska?  A.     I  have. 

Q.  Does  the  Alaska  Income  Tax  Law  provide 
any  method  by  which  the  Alaska  Steamship  Com- 
pany could  allocate  its  Federal  Income  Tax  in  such 
a  manner  that  it  would  not  be  required  to  pay 
Alaska  Income  Tax  based  upon  the  entire  amount 
of     [73]     its  Federal  Income  Tax? 

A.     It  does. 
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Q.  That  is  what  we  refer  to  as  the  allocation  for- 
mula of  the  Alaska  Income  Tax  Law  ? 

A.     Yes. 

The  Court :  I  didn't  quite  get  that  previous  ques- 
tion. What  was  that? 

Court  Reporter:  "Does  the  Alaska  Income  Tax 
Law  provide  any  method  by  which  the  Alaska 
Steamship  Company  could  allocate  its  Federal  In- 
come Tax  in  such  a  manner  that  it  would  not  be 
required  to  pay  Alaska  Income  Tax  based  upon  the 
entire  amount  of  its  Federal  Income  Tax?" 

A.     "It  does." 

Q.  Have  you  made  any  attempt,  Mr.  McCarthy, 
to  determine  what  percentage  figure  the  allocation 
formula  in  the  Alaska  Income  Tax  Law  would  be 
applied  against  the  Federal  Income  Tax  of  the 
Alaska  Steamship  Company  in  arriving  at  the  tax 
base  for  the  Alaska  Steamship  Company  under  the 
Alaska  Income  Tax  Law? 

A.  I  have  made  a  study  based  on  the  1948  opera- 
tions of  the  company. 

Q.  And  based  upon  those  operations  what  per- 
centage, according  to  the  allocation  formula  in  the 
Alaska  Law,  what  percentage  of  the  total  amount 
of  Federal  Income  Tax  would  be  subject  to  the 
Alaska  Income  Tax? 

A.     Approximately  45%.     [74] 

Q.  So  that,  as  I  imderstand  you,  to  arrive  at  the 
amount  of  Alaska  Income  Tax  which  the  company 
would  be  required  to  pay  over  to  the  Territory  as 
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its  own  Territorial  Income  Tax,  it  would  take  45% 
of  its  total  Federal  Income  Tax  and  then  pay  to 
the  Territory  10%  of  that  amount? 

A.     That  is  correct. 

Q.  Is  the  Alaska  Steamship  Company,  as  far  as 
you  know,  if  you  know,  planning  to  continue  to 
operate  throughout  the  year  1949  as  it  is  operating 
presently  % 

A.  The  company  will  operate  more  fully  than  it 
is  at  the  present. 

Q.  That  is  to  say,  they  will  make  more  voyages, 
more  trips  in  the  territorial  waters  of  Alaska '? 

A.  We  will  operate  more  vessels  and,  naturally 
that  would  follow,  there  would  be  more  voyages. 

Mr.  Mechem:     That  is  all,  your  Honor. 

Cross-Examination 
By  Mr.  Dimond: 

Q.  Mr.  McCarthy,  do  you  have  separate  accounts 
distinguishing  between  operations  in  Alaska  and 
"Outside,"  separate  profit  and  loss  statements'? 

A.     No,  sir. 

Q.  In  other  words,  the  45%  is  determined  by 
means  of  the  allocation  formula,  from  that?     [75] 

A.     That  is  right. 

Q.  Mr.  McCarthy,  I  don't  remember  whether  you 
said — did  you  withhold  the  Alaska  Income  Tax 
from  the  wages  of  the  employees  who  were  tempo- 
rarily in  Alaska  for  four  or  five  weeks  ? 

A.     I  have. 
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Q.     When  the  seamen  sign  articles  of  agreement 

with  the  company  is  there  a  contract  between  the 

seamen  and  the  company  as  to  withholding  Federal 

Taxes  f 

A.     No,  sir.    Of  Federal  Taxes,  no;  that  is  not 

mentioned  in  the  contract. 

Mr.  Dimond:     No  more  questions. 
(Witness  excused.) 

Thereafter,  on  the  29th  day  of  April,  1949,  the 
following  stipulation  in  writing  was  filed  in  the 
above-entitled  cause: 

"Stipulation  Ke  Introduction  of  Evidence 
on  Behalf  of  Plaintiff." 

No.  6069-A 

"It  is  hereby  stipulated  and  agreed  between  the 
respective  parties  hereto  acting  through  and  by 
their  attorneys,  that  the  Canvassing  Board  of  the 
Territory  of  Alaska,  after  the  territorial  election  of 
October  8,  1916,  and  on  December  19,  1946,  issued 
certificates  of  election  to  those  members  of  the 
House  and  the  Senate  of  Alaska,  who  were  elected 
at  the  October,  1946,  election,  certifying  that  they 
were  elected  [76]  'for  the  term  beginning  January 
27,  1947';  and  that  on  December  1,  1948,  the  same 
Canvassing  Board  issued  certificates  of  election  to 
those  members  of  the  House  and  Senate  of  Alaska 
who  were  elected  on  October  12,  1948,  and  that  the 
certificates  issued  on  December   1,   1948,  to  those 
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members  who  were  elected  in  October,  1948,  certified 
that  they  w^ere  elected  to  the  legislature  'for  a  term 
of  two  years  as  provided  by  law,  and  four  years  as 
provided  by  law'  respectively. 

"Dated  At  Juneau,  Alaska,  April  28th,  1949." 
BOGLE,  BOGLE  &  GATES, 
FAULKNER,  BANFIELD 
&  BOOCHEVER, 

Attorneys  for  Plaintiff. 
(Filing  stamp) 

/s/  J.  GERALD  WILLIAMS, 

Attorney  General  of  Alaska, 
Attorney  for  Defendant. 

[Endorsed]  :     Filed  July  9,  1949. 


Thereafter,  on  the  5th  day  of  May,  1949,  at  10 :00 
o'clock,  a.m.,  at  Juneau,  Alaska,  the  above-entitled 
cause  came  on  for  further  hearing,  the  Honorable 
George  W.  Folta,  District  Judge,  presiding;  the 
plaintiff  appearing  by  H.  L.  Faulkner  and  Frank 
L.  Mechem,  of  its  attorneys;  the  defendant  appear- 
ing by  J.  Gerald  Williams,  Attorney  General  of 
Alaska,  and  John  Dimond,  Assistant  Attorney  Gen- 
eral of  Alaska; 

Whereupon,  the  following  occurred: 
Mr.  Faulkner :     It  is  stipulated  that  the  Extraor- 
dinary [77]  Session  of  the  Territorial  Legislature 
called  to  meet  on  January  6,  1949,  and  which  passed 
the  Alaska  Net  Income  Tax  Law,  Chapter  3  of  the 
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Session  Laws  of  the  Extraordinary  Session  of  1949, 
was  composed  of  those  members  of  the  Territorial 
House  and  Senate  who  were  elected  at  the  regular 
Territorial  election  in  October,  1948;  that  the  call 
for  the  Extraordinary  Session  was  issued  by  the 
Governor  on  December  17,  1948,  and  it  was  issued 
and  sent  to  the  members  of  the  House  and  Senate 
who  had  been  elected  at  the  October,  1948,  election ; 
that  the  certificates  of  the  Secretary  of  Alaska  cer- 
tifying the  names  of  the  members  of  the  House  and 
Senate  who  met  in  Extraordinary  Session  on  Janu- 
ary 6,  1949,  were  issued  by  the  Secretary  of  Alaska 
on  December  22,  1948,  and  they  contained  the  names 
of  the  members  of  the  House  and  Senate  respec- 
tively, who  had  been  elected  at  the  election  held  in 
October,  1948,  and  those,  together  with  the  holdover 
members  of  the  Senate,  were  the  members  who  com- 
posed the  Extraordinary  Session  of  the  Legislature 
held  from  January  6,  1949,  until  and  including 
January  22,  1949,  and  that  they  passed  the  Alaska 
Net  Income  Tax  Law,  which  was  approved  on  Janu- 
ary 22,  1949.  I  understand  that  is  stipulated? 

Mr.  Williams :     It  is  so  stipulated. 

Mr.  Faulkner:     We  have  subpoenaed  the  Secre- 
tary of  Alaska,  and  that  will  obviate  the  necessity 
of  his  testimony  with  the  original  records. 
(End  of  Record.)  [78] 
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United  States  of  America, 
Territory  of  Alaska — ss, 

I,  Mildred  K.  Maynard,  Official  Court  Reporter 
for  the  hereinabove  entitled  court,  do  hereby  certify : 

That  as  such  Official  Court  Reporter  I  reported 
the  above-entitled  cause,  viz.  Alaska  Steamship 
Company,  a  corporation,  Plaintiff,  vs.  M.  P.  Mul- 
laney.  Commissioner  of  Taxation,  Territory  of 
Alaska,  Defendant,  No.  6069-A  of  the  files  of  said 
court ; 

That  I  reported  said  cause  in  shorthand  and  my- 
self transcribed  said  shorthand  notes  and  reduced 
the  same  to  typewriting; 

That  the  foregoing  pages  numbered  1  to  18,  both 
inclusive,  contain  a  true  and  correct  transcript  of 
all  the  testimony  at  the  hearing  of  the  above-entitled 
cause  and  the  stipulations  entered  into  between  the 
respective  parties  on  the  dates  hereinbefore  speci- 
fied, to  the  best  of  my  ability. 

Witness  my  signature  this  9th  day  of  July,  1949. 
/s/  MILDRED  K.  MAYNARD, 
Official  Court  Reporter, 
U.  S.  District  Court, 
First  Division,  Territory  of 
Alaska.  [79] 
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[Title  of  District  Court  and  Cause.] 

ORDER  SETTLING  AND  ALLOWING  THE 
BILL   OF   EXCEPTIONS 

Be  It  Remembered  that  on  this  9th  day  of  July, 
1949,  the  matter  of  settling  the  Bill  of  Exceptions 
in  the  above-entitled  cause  came  on  regularly  for 
hearing  and  the  Judge  of  the  above-entitled  Court 
being  duly  advised  in  the  premises, 

It  Is  Hereby  Ordered,  Adjudged  and  Certified 
as  to  the  Bill  of  Exceptions,  consisting  of  19  pages, 
as  follows,  to  wit: 

a.  That  the  Bill  of  Exceptions  has  been  filed, 
allowed  and  certified  within  the  time  required  by 
law,  and  the  rules  of  this  Court, 

b.  That  it  contains  the  complete  transcript  of 
testimony  and  evidence  before  the  Court  on  the  trial 
of  this  cause,  including  facts  stipulated ;  that  it  sets 
forth  the  rulings  of  the  Court  upon  all  motions  for 
introduction  of  evidence;  all  the  oral  and  documen- 
tary evidence  given  upon  the  trial  of  the  cause  which 
is  necessary  to  clearly  present  the  questions  of  law 
involving  the  rulings  to  which  errors  were  assigned 
in  the  Assignment  of  Errors  heretofore  filed  in  this 
cause, 

c.  That  the  Bill  of  Exceptions  is  hereby  settled, 
allowed  and  cited  as  the  true  and  correct  Bill  of 
Exceptions  of  all  matters  and  things  therein  con- 
tained, 

d.  That  the  Bill  of  Exceptions  is  hereby  made  a 
part  of  the  record  of  this  cause. 
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e.  That  this  Order  constitutes  the  Judge's  cer- 
tificate to  the  Bill  of  Exceptions  and  that  it  be 
placed  by  the  Clerk  of  this  Court  at  the  end  of  the 
Bill  of  Exceptions  and  attached  to  it  as  a  part 
thereof. 

Done  in  open  Court  this  9th  day  of  July,  1949,  at 
Juneau,  Alaska. 

/s/  GEO  W.  FOLTA, 
District  Judge. 

Copy  received  this  9th  day  of  July,  1949. 

J.  GERALD  WILLIAMS, 
Attorney  General,   Territory  of  Alaska,   Attorney 
for  Defendant. 

By  /s/  JOHN  H.  DIMOND, 
Of  Counsel. 

[Endorsed]  :  Filed  and  Entered  July  9,  1949.  [80] 


[Title  of  District  Court  and  Cause.] 

PRELIMINARY  INJUNCTION  PENDING 
APPEAL 

This  matter  came  on  regularly  before  the  Court 
upon  plaintiff 's  application  for  continuance  of  Tem- 
porary Injunction  pending  appeal  to  the  U.  S.  Court 
of  Appeals,  and  Plaintiff  being  represented  by  its 
attorney,  H.  L.  Faulkner,  and  defendant  by  J.  Ger- 
ald Williams,  Attorney  General,  and  John  Dimond, 
Assistant  Attorney  General  of  Alaska,  and  the  Court 
having  read  and  considered  the  application  and  pe- 
tition  of   plaintiff   for   a   Preliminary   Injunction 
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pending  the  appeal,  and  having  considered  the  rec- 
ords and  files  herein  and  the  certified  copy  of  the 
Temporary  Injunction  issued  by  the  District  Court 
of  the  Western  District  of  Washington,  Northern 
Division,  on  February  4,  1949,  in  the  case  of  John 
H.  Humes,  Bob  Dombroff  and  Sailors  Union  of 
the  Pacific  vs.  Alaska  Steamship  Company,  No.  2192, 
and  the  Suj^plemental  Injunction  issued  by  the 
Court  on  April  4,  1949,  in  which  Preliminary  In- 
junction and  Supplemental  Injunction,  plaintiff  is 
ordered  to  withhold  the  amount  of  the  Alaska  In- 
come Tax  from  wages  of  its  seamen  and  vessel  per- 
sonnel and  place  the  withholdings  in  a  separate 
fund  to  be  designated  "Alaska  Withholding  Fund" 
and  by  the  terms  of  which  Preliminary  Injunction 
and  Supplemental  Injunction  the  plaintiff  herein 
is  enjoined  from  paying  over  to  the  defendant  as 
Tax  Commissioner  of  the  Territory  of  Alaska  any 
portion  of  the  taxes  withheld  from  its  employees; 
and  it  appearing  that  the  Preliminary  Injunction 
and  Supplemental  Injunction  heretofore  mentioned 
are  still  in  force.  It  further  appearing  that  in  the 
above-entitled  cause  pending  in  this  court  a  judg- 
ment has  been  entered  in  favor  of  defendant  and 
dissolving  the  Preliminary  Injunction  issued  ])y 
this  Court  on  April  28,  and  that  plaintiff  is  left 
without  any  adequate  remedy  and  will  suffer  irrep- 
arable injury  pending  the  appeal  of  this  cause  to 
the  U.  S.  Court  of  Appeals  for  the  Ninth  Circuit, 
unless  protected  by  order  of  this  Court, 

It  Is   Ordered  that  M.   P.   Mullaney,    Commis- 
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sioner  of  Taxation  of  the  Territory  of  Alaska,  the 
defendant  herein,  be  and  he  is  hereby  temporarily 
enjoined  from  collecting  or  attempting-  to  collect  in 
any  manner  whatsoever  amounts  withheld  by  plain- 
tiff from  wages  and  salaries  of  its  seamen  employees 
as  a  tax  mider  the  provisions  of  the  Alaska  Net  In- 
come Tax  Laws  of  January  22,  1949,  and  March  26, 
1949,  pending  the  final  determination  and  final  de- 
cision of  the  U.  S.  Court  of  Appeals  upon  the  ap- 
peal of  plaintiff  from  the  judgment  of  this  Court,, 
and 

It  Is  Further  Ordered  that  plaintiff  continue  to 
collect  the  withholding  taxes  from  its  employees  in 
accordance  with  the  provisions  of  the  Act  of  the 
Legislature  of  Alaska  of  March  26,  1949,  known  as 
the  Alaska  Net  Income  Tax  Act  and  that  pending 
the  appeal  the  plaintiff  pay  all  amounts  of  the  tax 
on  the  wages  of  plaintiff's  seamen  employees  and 
vessel  personnel  accruing  under  the  provisions  of 
the  act  of  the  Legislature  of  Alaska  of  March  26, 
1949,  into  the  Alaska  Withholding  Fund  already 
establishied  by  the  orders  of  the  District  Court  of 
the  Western  District  of  Washington,  Northern 
Division,  hereinabove  mentioned. 

This  injunction  does  not  apply  to  tax  on  resident 
employees  of  plaintiff-appellant,  and  the  Clerk  is 
ordered  to  refund  to  the  plaintiff,  the  amount  of  the 
tax  heretofore  paid  him  by  plaintiff,  and  impounded 
under  the  provisions  of  the  Temporary  Injunction 
of  April  28,  1949. 
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Done  in  open  Court  this  9th  day  of  July,  1949. 
/s/  GEO.  W.  FOLTA, 
District  Judge. 

Copy  received  this  9th  day  of  July,  1949. 
/s/  J.  GERALD  WILLIAMS, 
Attorney  General,  Territory  of  Alaska,  Attorney  for 
Defendant. 

[Endorsed]:     Filed  July  9,  1949.  [82] 


[Title  of  District  Court  and  Cause.] 

PRAECIPE  FOR  TRANSCRIPT 
OF  RECORD 

To   J.   W.    Leivers,    Clerk   of   the   Above-Entitled 
Court : 

You  will  please  prepare  transcript  of  record  in 
the  above-entitled  cause  to  be  filed  in  the  Office  of 
the  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  sitting  at  San  Francisco, 
California,  upon  appeal  heretofore  perfected  in  the 
Court,  and  include  therein  the  following  described 
papers  and  records,  to  wit : 

1.  Plaintiff's  Complaint  for  Injunction  and  other 
relief,  and  exhibits  thereto. 

2.  Plaintiff's  Supplemental  Complaint  and  ex- 
hibits thereto. 

3.  Affidavits  in  support  of  Application  for  Pre- 
liminary Injunction. 

4.  Order  to  show  cause. 
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5.  Defendant's  Answer. 

6.  Preliminary  Injunction. 

7.  Plaintiff's  Exhibits  Nos.  1,  2  and  3. 

8.  Opinion  of  Court. 

9.  Findings  of  Fact  and  Conclusions  of  Law. 

10.  Judgment  and  Decree. 

11.  Petition  for  allowance  of  appeal. 

12.  Assignments  of  error. 

13.  Order  allowing  appeal  and  fixing  cost  bond. 

14.  Cost  bond  on  appeal. 

15.  Citation. 

16.  Stipulation  re  printing  of  record.  [83] 

17.  Bill  of  Exceptions. 

18.  Order  settling  Bill  of  Exceptions. 

19.  Preliminary  Injunction  pending  appeal. 

20.  This  Praecipe  for  Transcript  of  Record. 

21.  Order  Correcting  Conclusions  of  Law  and 
Judgment  and  Decree. 

This  transcript  is  to  be  prepared  as  required  by 
law  and  the  rules  and  orders  of  this  Court  and 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  to  be  forwarded  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  at  San  Fran- 
cisco, California,  so  that  it  will  be  docketed  therein 
within  the  time  required  by  law  and  the  rules  of 
the  Court. 
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Dated  at  Juneau,  Alaska,  this  9th  day  of  July, 
1949. 

BOGLE,  BOGLE  &  GATES. 
/s/  FRANK  L.  MECHEM. 

FAULKNER,  BANFIELD  & 
BOOCHEVER. 
/s/  H.  L.  FAULKNER, 

Attorneys  for  Plaintiff- 
Appellant. 

Copy  received  this  9th  day  of  July,  1949. 
J.  GERALD  WILLIAMS, 
Attorney  General  of  Alaska,  Attorney  for  Defend- 
ant-Appellee. 

By  /s/  JOHN  H.  DIMOND, 
Of  Counsel. 

[Endorsed] :     Filed  July  9,  1949.  [84] 


ORDER  CORRECTING  CONCLUSIONS  OF 
LAW  AND  JUDGMENT  AND  DECREE 

It  having  been  called  to  the  attention  of  the  Court 
that  the  Conclusions  of  Law  entered  in  this  cause  on 
July  8,  1949,  are  inconsistent  with  the  Findings  of 
Fact,  and  that  the  Judgment  is  accordingly  incon- 
sistent, 

It  Is  Hereby  Ordered  that  the  Conclusions  of 
Law  contained  in  the  Findings  of  Fact  and  Con- 
clusions of  Law^  entered  on  July  8,  1949,  be  corrected 
so  that  Conclusion  of  Law  No.  Ill  read  as  follows : 

"That  Chapter  115,  Session  Laws  of  Alaska,  1949, 
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is  a  valid  Act  with  the  exception  that  the  portions 
of  Section  5-B  (1)  of  Chapter  115  contained  in  the 
clause  'including  the  waters  over  the  Continental 
Shelf  is  indefinite,  but  under  the  severability  clause 
contained  in  the  Act  its  indefiniteness  does  not  affect 
the  validity  of  the  remainder  of  the  Act,  and  the 
Temporary  Injunction  granted  herein  on  the  28th 
day  of  April,  1949,  should  be  vacated  and  the  Com- 
plaint dismissed." 

And  It  Is  Further  Ordered  that  the  Judgment 
and  Decree  be  corrected  accordingly  so  that  the  first 
paragraph  on  Page  2  thereof  read  as  follows: 

"Ordered,  Adjudged  and  Decreed  that  Chapter 
115,  Session  Laws  of  Alaska,  1949,  is  a  valid  Act 
with  the  exception  of  the  phrase  in  Section  5-B  (1), 
*  including  the  waters  over  the  Continental  Shelf,' 
which  phrase  is  indefinite,  but  the  inclusion  of  this 
phrase  does  not  affect  the  remainder  of  the  Act  be- 
cause of  the  provision  of  Section  15  thereof." 

Done  In  Open  Court  this  9th  day  of  July,  1949. 
/s/  GEORGE  W.  FOLTA, 
District  Judge. 

Filed  and  entered  in  the  District  Court,  Terri- 
tory of  Alaska,  1st  Division  at  Juneau,  July  9,  1949. 

CERTIFICATE 

United  States  of  America, 

District  of  Alaska,  Division  No.  1 — ss. 

I,  J.  W.  Leivers,  Clerk  of  the  District  Court  for 
the  Territory  of  Alaska,  First  Division  thereof,  do 
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hereby  certify  that  the  foregoing  and  hereto  at- 
tached 85  pages  of  typewritten  matter,  numbered 
from  1  to  85,  both  inclusive,  constitute  a  full,  true 
and  complete  copy,  and  the  whole  thereof,  of  the 
record  prepared  in  accordance  with  the  praecipe  of 
the  Appellant  on  file  herein  and  made  a  part  hereof, 
in  Cause  No.  6069- A,  wherein  the  Alaska  Steamship 
Company,  a  corporation,  is  Plaintiff -Appellant  and 
M.  P.  Mullaney,  Commissioner  of  Taxation,  Terri- 
tory of  Alaska,  is  Defendant-Appellee,  as  the  same 
appears  of  record  and  on  file  in  my  office ;  that  said 
record  is  by  virtue  of  an  appeal  and  Citation  issued 
in  this  cause  and  the  return  thereof  in  accordance 
therewith. 

And  I  further  certify  that  this  transcript  was 
prepared  by  me  in  my  office,  and  that  the  cost  of 
preparation,  examination  and  certification  amount- 
ing to  Thirty  Dollars  and  50/100  has  been  paid  to 
me  by  Counsel  for  Appellant. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  the  seal  of  the  above-entitled  court  this 
20th  day  of  July,  1949. 

J.  W.  LEIVERS, 

Clerk  of  District  Court, 
[Seal]  By  /s/  P.  D.  E.  McIVER, 

Deputy. 
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[Endorsed]  :  No.  12298.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Alaska  Steamship 
Company,  a  corporation,  Appellant,  vs.  M.  P.  Mul- 
laney.  Commissioner  of  Taxation,  Territory  of 
Alaska,  Appellee.  Transcript  of  Record.  Appeal 
from  the  District  Court  for  the  Territory  District 
of  Alaska,  Division  Number  One. 

Filed  July  22,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12298 


ALASKA  STEAMSHIP  COMPANY,  a  corpora- 
tion, 

Appellant, 
vs. 

M.  P.  MULLANEY,  Commissioner  of  Taxation, 
Territory  of  Alaska, 

Appellee. 

STATEMENT  OF  POINTS  RELIED  ON  AND 
DESIGNATION  OF  PARTS  OF  RECORD 
TO  BE  PRINTED. 

Comes  now  the  appellant  above  named  and  adopts 
the  Assignments  of  Error  as  its  Statement  of  Points 
to  be  relied  on  in  the  United  States  Court  of  Ap- 
peals, and  prays  that  the  whole  of  the  record  as 
filed  and  certified,  be  printed. 

Dated  at  Juneau,  Alaska,  July  9,  1949. 

BOGLE,  BOGLE  &  GATES, 
FRANK  L.  MECHEM, 
FAULKNER,  BANFIED 

&  BOOCHEVER, 
H.  L.  FAULKNER, 
By  /s/  H.  L.  FAULKNER, 

Attorneys  for  Appellant. 
Docketed. 

[Endorsed] :     Filed  July  26,  1949. 
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In  The  United  States 

Court  of  Appeals 

For  the  Ninth  Circuit 


No.  12298 

ALASKA  STEAMSHIP  COMPANY,  a  Corporation 

Appellant, 

V. 

M.  P.  MULLANEY,  Commissioner  of  Taxation, 
Territory  of  Alaska, 

Appellee. 


Upon  Appeal  from  the  District  Court  for  the  Territory 
of  Alaska,  First  Division 


BRIEF  FOR  THE  APPELLANT 


OPINION  BELOW 

The  opinion  of  the  district  court,  as  yet  unre- 
ported, will  be  found  at  R.  44-60. 

JURISDICTION 

This  is  a  suit  to  enjoin  the  appellee  from  enforc- 
ing the  provisions  of  the  Alaska  Net  Income  Tax 
Act  against  appellant;  to  have  declared  invalid  the 
provisions  of  the  Act  requiring  appellant  to  with- 
hold for  income  tax  purposes  upon  the  wages  of  its 
employees,  including  seamen;  and  to  have  declared 
invalid  the  Act  in  its  entirety.    Judgment  and  decree 
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was  entered  on  July  8,  1949,  sustaining  the  validity 
of  the  Act  with  certain  exceptions,  vacating  a  pre- 
liminary injunction  and  dismissing  the  complaint 
(R.  68).  Petition  for  allowance  of  appeal  was  filed 
July  9,  1949,  and  order  allowing  appeal  was  signed 
July  9,  1949  (E.  70,  75).  The  jurisdiction  of  the  dis- 
trict court  was  invoked  under  the  Act  of  June  6, 
1900,  c.  786,  §4,  31  Stat.  322,  as  amended,  48  U.  S.  C. 
A.  §101.  The  jurisdiction  of  this  court  rests  on  §1291' 
of  the  New  Federal  Judicial  Code. 

QUESTIONS  PRESENTED 

1.  Whether  Chapter  115,  Session  Laws  of  Alaska, 
1949,  known  as  the  Alaska  Net  Income  Tax  Act, 
imposing  a  net  income  tax,  is  a  valid  exercise  of  the 
taxing  authority  of  the  Territory. 

2.  Whether,  if  some  provisions  of  the  Alaska  Net 
Income  Tax  Act  are  invalid,  the  remainder  of  the 
Act  may  be  given  effect. 

SPECIFICATIONS  OF  ERROR 

The  assignments  of  error  (R.  71)  may  be  sum- 
marized as  follows: 

1.  The  court  erred  in  finding  that  section  16  of 
chapter  115,  Session  Laws  of  Alaska,  1949,  ratified 
and  confirmed  the  withholdings  of  income  taxes  made 
pursuant  to  chapter  3  of  the  Laws  of  the  Extraordi- 
nary Session,  Alaska,  1949. 

2.  The  court  erred  in  finding  that  the  term  ''con- 
tinental shelf"  as  used  in  section  5-B  (1)  of  chapter 
115,  Session  Laws  of  Alaska,  1949,  in  the  clause 
''including  the  waters  over  the  continental  shelf" 
may,  under  the  severability  provision  of  section  15 


of  the  Act,  be  eliminated  without  affecting  the  re- 
mainder of  the  Act. 

3.  The  court  erred  in  its  conclusion  that  the  income 
tax  withlioldings  made  pursuant  to  chapter  3  of  the 
Laws  of  the  Extraordinary  Session,  Alaska,  1949, 
are  valid  under  the  provisions  of  section  16,  chapter 
115,  Session  Laws  of  Alaska,  1949, 

4.  The  court  erred  in  its  conclusion  that  chapter 
115,  Session  Laws  of  Alaska,  1949,  is  a  valid  Act. 

5.  The  court  erred  in  giving  and  entering  an  order, 
judgment  and  decree  in  favor  of  defendant  and  against 
plaintiff  that  chapter  115,  Session  Laws  of  Alaska, 
1949,  is  a  valid  act,  vacating  the  preliminary  injunc- 
tion granted  by  the  court  on  April  28,  1949,  and  dis- 
missing plaintiff's  complaint. 

STATEMENT 

This  action  was  instituted  by  appellant,  a  Wash- 
ington corporation,  on  April  8,  1949,  to  enjoin  the 
enforcement  of  chapter  115,  Session  Laws  of  Alaska, 
1949,  imposing  a  net  income  tax;  to  have  declared 
invalid  the  provisions  of  the  Act  requiring  appel- 
lant to  witlihold  for  income  tax  purposes  upon  the 
wages  of  its  employees,  including  seamen;  and  to 
have  declared  invalid  the  Act  in  its  entirety.  (R.  2-36). 

On  January  22,  1949,  an  Extraordinary  Session  of 
the  Alaska  legislature  enacted  a  net  income  tax  law 
entitled  Alaska  Net  Income  Tax  Act.  This  session  was 
called  by  the  Governor  on  January  6,  1949,  and  was 
composed  in  part  of  members  elected  at  the  general 
election  in  October,  1948,  although  the  Organic  Act 
for  Alaska  (Act  of  Aug.  24,  1912,  c.  387,  §1,  37  Stat. 
512,  48  U.  S.  C.  A.  §21,  et  seq.)  provides,  in  effect, 


that  each  new  legislature  shall  be  constituted  on,  and 
convene,  the  fourth  Monday  in  January  in  every  odd- 
numbered  year.  Because  of  doubt  respecting  the 
validity  of  that  session,  subsequently,  on  March  26, 
1949,  at  the  regular  session  of  the  legislature  the 
law  was  reenacted  as  chapter  115,  Session  Laws  of 
Alaska,  1949,  with  certain  changes  which  will  later  be 
noted,  and  this  Act  expressly  repealed  the  Act  of  Janu- 
ary 22,  1949,  but  by  section  16  purported  to  ratify 
and  confirm  all  administrative  steps  purported  to  be 
taken  pursuant  to  the  earlier  Act  and  all  withhold- 
ings of  income  tax  from  the  wages  of  employees  which 
were  required  to  be  made  by  the  earlier  Act. 

Appellant  is  engaged  in  the  operation  of  a  line  of 
vessels  transporting  freight  and  passengers  between 
Seattle,  Washington,  and  ports  in  Alaska  in  inter- 
state commerce,  including  such  outports  as  salmon 
canneries  located  in  the  Territory.  In  this  trade  appel- 
lant was  operating  12  vessels,  manned  by  706  sea- 
men, who  were  nonresidents  of  Alaska,  at  the  time 
this  case  was  tried,  with  an  operating  schedule  of 
four  sailings  a  week  from  the  Port  of  Seattle  to  the 
Territory  of  Alaska.  Additional  ships,  sailings  and 
seamen  are  scheduled  during  the  summer  months. 
Approximately  75%  of  the  elapsed  time  on  the  voy- 
ages of  apxDellant's  vessels  is  spent  in  the  territorial 
waters  of  Alaska  and  in  waters  off-shore  from  the 
coast  of  Alaska  but  outside  of  the  territorial  waters 
(R.  84,  85). 

The  vessel  personnel  are  members  of  various  unions, 
including  the  Sailors'  Union  of  the  Pacific,  and  all 
seamen  serving  on  vessels  of  appellant,  including  all 


deck  crews,  are  employed  under  union  contracts  and 
are  paid  off  in  Seattle  at  the  end  of  each  voyage,  pay- 
ment being  computed  according  to  the  union  scale 
and  the  union  contract  (R.  85,  86). 

Immediately  after  the  enactment  of  the  Act  of 
January  22,  1949  (the  first  Alaska  Net  Income  Tax 
Act),  appellant  began  withholding  income  taxes  from 
the  wages  paid  to  all  of  its  employees  who  performed 
services  in  Alaska,  in  accordance  with  the  withhold- 
ing requirements  of  the  Act.  This  included  withhold- 
ings with  respect  to  vessel  personnel,  19  resident 
Alaska  employees,  and  some  Seattle  resident  shore 
employees  who  made  extended  trips  to  the  Territory 
on  company  business  (R.  87). 

Deeming  themselves  aggrieved  by  these  withhold- 
ings, the  employee  members  of  the  Sailors'  Union  of 
the  Pacific  on  February  4,  1949,  obtained  an  injunc- 
tion from  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Division, 
in  the  case  of  John  E.  Humes,  Boh  Dombroff  et  al 
and  Sailors'  Union  of  the  Pacific  v.  Alaska  Steam- 
ship Company,  No.  2192,  which  ordered  appellant  to 
withhold  the  Alaska  income  tax  from  the  wages  of 
its  seamen  and  to  place  the  amount  so  withheld  in  a 
special  fund,  subject  to  the  order  of  that  court,  and 
which  enjoined  appellant  from  paying  any  portion 
thereof  over  to  appeUee  as  Tax  Conunissioner  of  the 
Territory  of  Alaska  (R.  10).  Subsequently,  on  April 
4,  1949,  that  court  issued  a  supplemental  order  in  the 
Humes  case  which  extended  the  original  injunction 
to  the  Act  of  March  26,  1949  (chapter  115,  Session 
Laws  of  Alaska,  1949)    (R.  24). 


Confronted  with  the  demand  of  appellee  for  pay- 
ment of  the  withholding  tax  and  the  injunction  re- 
straining such  payment  with  respect  to  the  Sailors' 
Union  members,  appellant  brought  this  action  to  test 
the  validity  of  the  Act,  including  the  withholding  re- 
quirements. In  a  preliminary  injunction  issued  on 
April  28,  1949,  the  court  enjoined  defendant  from 
collecting  any  withholding  taxes  from  appellant  and 
ordered  the  appellant  to  withhold  the  required  amount 
of  income  taxes  from  the  wages  of  its  Alaska  resi- 
dent shore  employees  and  pay  the  same  into  court 
pending  further  order  of  the  court  (R.  42).  For  the 
first  quarter,  1949,  the  amounts  withheld  and  paid 
into  the  Washington  and  Alaska  special  funds  were 
$7,399.75  and  $2,319.96  respectively  (R.  87,  91). 

Thereafter,  trial  was  had  on  May  5,  1949,  at  which 
time  plaintiff  introduced  evidence  and  testimony  in 
support  of  its  complaint  and  defendant  introduced 
none  (R.  82-96).  On  June  24,  1949,  the  court  issued 
an  opinion  holding  that  the  Act  of  March  26,  1949 
(chapter  115,  Session  Laws  of  Alaska,  1949)  was  valid 
in  its  entirety,  except  (1)  that  the  term  "continental 
shelf"  as  used  in  section  5-B(l)  was  too  indefinite  to  be 
given  effect,  but  that  pursuant  to  the  severability 
clause  of  section  15  it  could  be  eliminated  without 
affecting  the  remainder  of  the  Act,  and,  (2)  that  the 
Extraordinary  Session  of  the  legislature  was  invalid 
because  not  authorized  by  law,  but  that  everything 
done  or  required  to  be  done  by  the  Act  of  January  22, 
1949,  was  validated  by  section  16  of  the  Act  of  March 
26,  1949  (R.  44-60). 

Findings  of  fact  and  conclusions  of  law  were  filed 


in  accordance  with  the  court's  opinion  (R.  61-67), 
and  on  July  8,  1949,  a  judgment  and  decree  was  en- 
tered sustaining  the  validity  of  the  Act  with  the  ex- 
ceptions noted,  and  vacating  the  preliminary  injunc- 
tion and  dismissing  plaintiff's  complaint  (R.  68). 
This  appeal  followed  (R.  70). 

SUMMARY  OF  ARGUMENT 

I. 

The  wages  of  seamen  and  vessel  personnel  are  not 
subject  to  withholding  of  income  taxes  imposed  by 
state  or  local  law.  A  fortiori  they  are  not  subject  to 
such  withholding  imposed  by  territorial  law.  Ameri- 
can-Hawaiian Steamship  Company  v.  Fisher,  89  F. 
Supp.  193  (1949).  Cf.  Calmar  Steamship  Co.  v.  Tay- 
lor, 303  U.  S.  525  (1938)  ;  Shilman  v.  U.  S.,  164  F. 
2d  649  (1948). 

II. 

The  Alaska  Net  Income  Tax  Act  purports  to  im- 
pose an  income  tax  upon  both  residents,  and,  non- 
residents deriving  income  from  Alaska  sources,  the 
tax  to  be  computed  at  the  rate  of  10%  of  the  tax- 
payer's Federal  income  tax  or  withholding  tax.  Cer- 
tain allocation  features  are  provided  and  withhold- 
ing is  required  with  respect  to  the  wages  of  all  per- 
sons having  no  other  income  from  Alaska  sources. 
Detailed  administrative  provisions  for  the  collec- 
tion, refunding  and  determination  of  taxes  and  of 
tax  controversies  are  included.  The  question  presented 
by  this  part  of  the  appeal  is,  therefore,  whether  any 
of  the  provisions  of  the  Act  are  invalid,  and  if  so, 
whether  such  invalidity  affects  the  Act  as  a  whole. 
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A.  The  Act  incorporates  by  reference  the  Internal 
Eevenue  Code  (Act  of  Feb.  10,  1939,  c.  2,  53  Stat.  1, 
26  U.  S.  C.  A.,  §1,  et  seq.)  and  various  regulations  of 
the  Commissioner  of  Internal  Revenue  "as  now  in 
effect  or  hereafter  amended.''  (Italics  supplied.)  This 
is  an  attempted  delegation  of  legislative  authority  to 
Congress  and  to  the  Commissioner  of  Internal  Reve- 
nue which  renders  the  entire  Act  invalid.  State  v. 
Wehher,  125  Me.  319,  133  A.  738  (1926) ;  Florida  In- 
dustrial Commission  v.  State,  155  Fla.  772,  21  So.  2d 
599  (1945)  ;  State  v.  Intoxicating  Liquors,  121  Me. 
438,  117  A.  588  (1922) ;  Cf.  Panama  Refining  Co.  v. 
Ryan,  293  U.  S.  388  (1934). 

B.  The  Organic  Act  for  Alaska  (Act  of  Aug.  24, 
1912,  c.  387,  §1,  37  Stat.  512,  48  U.  S.  C.  A.,  §21 
et  seq.)  requires  that  "all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects";  the  Fourteenth 
Amendment  of  the  Federal  Constitution  guarantees 
to  all  persons  due  process  and  the  equal  protection 
of  the  laws ;  and  the  Civil  Rights  Act  (Act  of  May  31, 
1870,  c.  114,  §16,  116  Stat.  144,  8  U.  S.  C.  A.,  §41) 
similarly  provides  that  all  persons  within  the  jur- 
isdiction of  the  United  States,  "in  every  State 
and  Territory,"  shall  be  subject  to  "like  punishment, 
pains,  penalties,  taxes,  licenses  and  exactions  of  every 
kind,  and  to  no  other."  The  Alaska  Act  results  in 
inequalities  and  discriminations  which  violate  each 
of  these  limitations. 

C.  Although  a  fairly  wide  latitude  is  i3ermitted  a 
legislature  in  classifying  persons  for  purposes  of  tax- 
ation, where  such  classifications  are  arbitrary  or  un- 
reasonable the  statute  is  invalid.  Toomer  v.  Witsell, 


333  U.  S.  848  (1948)  ;  Colgate  v.  Harvey,  296  U.  S. 
404  (1935)  ;  Madden  v.  Kentucky,  309  U.  S.  83  (1940). 
In  classifying,  both  for  the  purpose  of  the  withholding 
tax  and  the  direct  tax,  the  allocation  formulae  discrim- 
inate in  favor  of  one  as  against  another  of  the  same 
class  without  substantial  basis.  Such  discriminations 
make  the  Act  invalid.  Toomer  v.  Witsell,  supra;  F.  S. 
Royster  Guano  Co.  v.  Virginia,  253  U.  S.  412  (1919). 
By  the  same  allocation  formulae  the  Act  seeks  to  tax 
income  of  nonresidents  and  foreign  corporations  de- 
rived from  sources  beyond  the  taxing  jurisdiction  of 
the  Territory. 

D.  The  Act  makes  payment  of  the  tax  a  condition 
to  carrying  on  interstate  commerce  and  is  for  that 
rea^n  inv^id.  Memphis  Natural  Gas  Co.  v.  Stone, 
sE^  U-  S.  M:  (1948)  ;  Underwood  Typewriter  Co.  v. 
Chamherlain,  254  U.  S.  1131  (1920). 

E.  Section  7-D  of  the  Act  attempts  to  delegate  to 
the  Tax  Commissioner  certain  authority  to  prescribe 
statutes  of  limitations  and  to  make  other  determina- 
tions which  are  strictly  legislative  or  judicial  in  char- 
acter and  not  subject  to  delegation.  Schechter  Poultry 
Corp.  V.  U.  S.,  295  U.  S.  495  (1934). 

F.  Certain  basic  terms  used  in  the  Act  are  not  de- 
fined and  are  so  vague  and  indefinite  that  the  Act 
cannot  be  given  effect.  State  v.  Humble  Pipe  Line 
Co.,  112  Tex.  375,  247  S.  W.  1082  (1923). 

III. 

Where  parts  of  a  statute  are  inseparably  connected 
with  each  other  the  invalidity  of  one  part  makes  the 
entire  statute  invalid.  The  Alaska  Act  is  an  integrated 
taxing  statute  and  the  invalidity  of  any  one  or  more 
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of  the  parts  makes  the  Act  void.  59  C.  J.  641,  fn.  15, 
Cf.  Pollock  V.  Farmers  Loan  <h  Trust  Co.,  157  U.  S. 
429  (1894). 

IV. 

The  Act  of  March  26,  1949,  purporting  to  repeal  the 
Act  of  January  22,  1949,  and  to  ratify  and  confirm 
the  withholdings  of  income  taxes  made  pursuant  to 
the  latter  Act  did  not,  as  a  matter  of  law,  validate 
the  taxes  so  withheld.  The  session  of  the  legislature 
which  enacted  the  Act  of  January  22,  1949,  having 
been  declared  invalid  its  actions  were  void  and  in 
legal  effect  as  if  no  such  action  had  ever  been  taken. 
Such  invalid  action  cannot  be  preserved  by  reference 
in  a  statute  subsequently  enacted  at  the  regular  ses- 
sion of  the  legislature. 

V. 

The  court  having  properly  assumed  jurisdiction  of 
the  cause  should  observe  the  settled  rule  of  equity  and 
determine  all  questions  which  are  material  to  the 
controversy  and  necessary  to  afford  complete  relief. 
Allen  V.  Regents  of  the  University  System  of  Geor- 
gia, 304  U.  S.  439  (1938);  Alexander  v.  Hillman, 
296  U.  S.  222  (1935). 

ARGUMENT 

Appellant's  position  is  that  the  Alaska  Net  Income 
Tax  Act  is  invalid  as  applied  to  its  employees,  whether 
seamen  or  shore  workers,  and  cannot,  therefore,  fur- 
nish any  basis  for  requiring  appellant  to  withhold 
and  pay  over  income  taxes  from  the  wages  of  those 
employees.  As  to  appellant's  shore  workers  it  is  sub- 
mitted that  if  the  Act  is  invalid  for  any  reason  it  is 


a  complete  defense  to  appellee's  demand  for  payment 
of  the  withholding  tax.  An  additional  ground  is  avail- 
able to  api3ellant  for  resisting  payment  of  the  with- 
holding tax  on  the  wages  of  its  seamen.  American- 
Hawaiian  Steamship  Company  v.  Fisher^  supra.  The 
court  having  properly  assumed  jurisdiction  of  the 
cause  should  observe  the  settled  rule  of  equity  and 
determine  all  questions  which  are  material  to  the 
controversy  and  necessary  to  afford  complete  relief. 
Allen  V.  Regents  of  the  University  System  of  Geor- 
gia, supra;  Alexander  v.  Hillman,  supra.  There  are 
several  reasons  why  the  Act  is  invalid  and  these  will 
be  discussed  separately. 

I. 

THE  WITHHOLDING  TAX  PROVISIONS  OF  CHAPTER 
115,  SESSION  LAWS  OF  ALASKA,  1949,  ARE  INVALID 
AS  APPLIED  TO  SEAMEN. 

Section  5-B  of  the  Act,  like  the  same  section  of  the 
original  Act  of  January  22,  1949,  imposed  upon  each 
seaman  employed  by  appellant  in  the  Alaska  trade  a 
tax  equal  to  10%  of  the  tax  deducted  and  withheld 
for  Federal  income  tax  purposes,  and  together  with 
section  8  of  the  Act  requires  appellant  to  withhold 
such  amounts  from  wages  payable  to  its  seamen  and 
pay  them  over  to  appellee  upon  a  quarterly  basis.  In 
this  respect  the  Act  is  clearly  invalid. 

Section  3  of  the  Organic  Act  for  Alaska  provides 
that  the  Constitution  of  the  United  States  and  all 
laws  thereof  which  are  not  locally  inapplicable,  shall 
have  the  same  force  and  effect  within  the  Territory 
as  elsewhere  in  the  United  States.  This  definitely 
fixes  the  Federal  Constitution  as  the  Constitution  for 
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the  Territory  of  Alaska  and  requires  that  all  laws 
enacted  by  the  Territorial  legislature  shall  be  tested 
against  that  Constitution  in  determining  their  valid- 
ity. Haavik  v.  Alaska  Packers  Association,  263  U.  S. 
510  (1923). 

In  addition,  however,  the  Organic  Act  itself  pro- 
vides numerous  limitations  upon  the  legislative  pow- 
ers of  the  Territory  with  the  result  that  the  validity 
of  any  act  of  the  legislature  must  also  be  tested 
against  the  Organic  Act,  as  amended,  as  well  as 
against  the  Federal  Constitution.  Haavik  v.  Alaska 
Packers  Association,  supra. 

Also,  the  acts  of  the  Territorial  legislature  must 
be  tested  against  the  aggregate  of  Congressional  en- 
actments to  determine  whether  or  not  they  are  in  such 
conflict  with  Acts  of  Congress  as  to  be  necessarily 
invalid  for  that  reason.  Auk  Bay  Salmon  Co.  v.  U.  S., 
300  Fed.  907  (1924). 

In  the  Act  of  June  7, 1872,  c.  322,  §32, 17  Stat.  268,  as 
amended.  Title  46  U.  S.  C.  A.  §591-605,  §682-685,  Con- 
gress has  adopted  a  comprehensive  code  of  laws  cover- 
ing seamen's  wages,  including  permissible  deductions 
therefrom,  and  in  so  doing  has  completely  occupied 
the  field  of  deductions  with  the  result  that  there  re- 
mains to  the  states  and  territories  no  area  of  legisla- 
tion in  this  respect.  As  the  court  said  in  the  American- 
Hawaiian  SteamsJiip  Company  case: 

"46  U.  S.  C.  A.  §  591-605,  §682-685,  are  laws 
of  the  United  States  enacted  pursuant  to  Article 
III,  Section  2,  Clause  1  and  Article  I,  Section  8, 
Clause  3  of  the  Constitution  of  the  United  States 
and  prescribe  the  manner  in  which  the  wages  of 


seamen  shall  be  paid  by  employers  and  specify 
that  no  deductions  sball  be  made  from  the  wages 
of  seamen  except  as  authorized  by  Federal  law. 
Said  proTisions  are  laws  of  the  United  States 
enacted  under  and  pursuant  to  the  Constitution 
as  aforesaid  to  provide  a  uniform  system  of  law 
with  respect  to  the  wages  of  seamen.  In  j^articu- 
lar,  46  U.  S.  C.  A.  §601,  prohibits  the  attach- 
ment of  the  wages  of  seamen  and  jDroTides  that 
every  payment  of  wages  to  a  seaman  shaU  be 
valid,  notwithstanding  any  previous  sale  or  as- 
signment thereof  or  any  attachment,  encumbrance 
or  arrestment  thereon.  Said  provisions  of  the 
laws  of  the  United  States  are  the  supreme  law 
of  the  land  pursuant  to  Clause  2,  Article  Yl  of 
the  Constitution  of  the  United  States." 

In  that  ca^e  the  court  held  that  the  withholding 
tax  requirement  of  the  Oregon  income  tax  law,  as 
applied  to  seamen,  was  in  operation  and  effect  an 
attachment  of  the  wages  of  the  seamen  contrary  to 
46  U.  S.  C.  A.  §601,  and,  accordingly,  that  the  with- 
holding tax  requirement  could  not  be  enforced  against 
seamen.  Other  cases  furnish  strong  sujjport  for  this 
view.  Calmar  SteainsMp  Co.  v.  Taylor,  supra;  Shil- 
man  v.  U.  S.,  supra.  And  in  any  event  it  must  be 
recognized  that  Congress,  in  the  interests  of  uniform- 
ity, has  preempted  the  field  of  deductions  from  sea- 
men's wages  and  that  only  Congress  can  authorize 
deductions  for  iucome  tax  ptrq^oses.  That  Con- 
gress has  not  done  so  may  not  be  urged  as  a  reason 
for  permitting  states  and  territories  to  so  legislate. 
Doubtless  Congress  is  fully  aware  of  the  tmdesirable 
consequences  which  would  flow  from  authorizing  every 
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state  and  territory  in  which  seamen  perform  any  serv- 
ices to  impose  tax  withholding  requirements  upon  their 
wages.  Here,  absence  of  express  consent  by  Congress 
is  fatal  to  the  attempt  of  the  Territory  to  require 
withholding  by  appellant.  Napier  v.  Atlantic  Coast 
Line  R.  Co.,  272  U.  S.  605  (1926) ;  LaCrosse  Tele- 
phone Co.  V.  Wisconsin  Unemp.  Board,  336  U.  S.  18 
(1949). 

II. 

CHAPTER  115.  SESSION  LAWS  OF  ALASKA,  1949,  IS 
INVALID  IN  ITS  ENTIRETY  AND  THEREFORE  NEC- 
ESSARILY INVALID  AS  TO  SEAMEN. 
A.  The  Act  Is  Invalid  Because  it  Attempts  to  Delegate  Legis- 
lative Functions. 
Section  3-A(8)  of  the  Alaska  Net  Income  Tax  Act 
defines  the  words  "Internal  Revenue  Code"  to  mean 
"The  Internal  Revenue  Code  of  the  United  States 
(53  Stat.  1)  as  amended  or  hereafter  amended.''  Sec- 
tion 3-B(l)  provides  that  "Whenever  the  Internal 
Revenue  Code  is  mentioned  in  this  Act,  the  particu- 
lar portions  or  provisions  thereof,  as  now  in  effect 
or  hereafter  amended,  which  are  referred  to,  shall  be 
regarded  as  incorporated  in  this  Act  by  such  refer- 
ence and  shall  have  effect  as  though  fully  set  forth 
herein,"  and  Section  3-B(2)  states  that  "Whenever 
any  portion  of  the  Internal  Revenue  Code  incorpo- 
rated by  reference  as  provided  in  Paragraph  (1)  of 
this  subsection  refers  to  rules  and  regulations  pro- 
mulgated by  the  United  States  Commissioner  of  In- 
ternal Revenue,  or  hereafter  so  promulgated,  they 
shall  be  regarded  as  regulations  promulgated  by  the 
Tax  Commissioner  under  and  in  accord  with  the  pro- 
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visions  of  this  Act,  unless  and  until  the  Tax  Commis- 
sioner promulgates  specific  regulations  in  lieu  thereof 
conformable  mth  this  Act."  (Italics  supplied.) 

Section  5  of  the  statute  imposes  two  distinct  and 
separate  taxes.  The  first,  imposed  by  section  5-A  is 
levied  upon  the  aggregate  of  all  individuals,  fidu- 
ciaries, corporations  and  banks  with  the  exception  of 
employees  having  no  income  from  sources  within 
Alaska  other  than  wages  or  salary.  Such  employees 
are  subjected  to  tax  by  section  5-B  to  which  refer- 
ence has  previously  been  made. 

Both  of  the  taxes  imposed  by  Section  5  of  the  Act 
are  expressed  in  terms  of  a  percentage  of  the  income 
tax  shown  upon  the  taxpayer's  Federal  return  in  the 
first  instance.  Section  7,  Act.  That  is  the  starting 
point  in  the  computation  of  the  Alaska  tax.  How- 
ever, Section  5,  imposing  the  taxes,  expressly  states 
that  the  tax  shall  be  10%  of  the  total  Federal  income 
tax  (or  an  allocated  portion  thereof)  payable  for  the 
same  taxable  year  under  the  provisions  of  the  Inter- 
nal Revenue  Code. 

Bearing  in  mind  the  definition  of  "Internal  Reve- 
nue Code"  quoted  above  Section  5  in  its  entirety  is 
clearly  invalid  as  an  attempt  to  delegate  functions 
which  are  exclusively  those  of  the  legislature  and 
which  cannot  validly  be  delegated  to  any  other  body. 
Thus,  it  has  been  held  that  a  state  income  tax  law 
imposing  a  tax  equal  to  33  1/3%  of  the  Federal  in- 
come tax  imposed  by  the  United  States  Income  Tax 
Act  of  November  23,  1921,  and  acts  amendatory  there- 
to '^wliicli  have  been  passed  and  approved  prior  to 
the  time  of  the  approval  of  this  act/'  does  not  con- 
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stitute  an  invalid  attempt  at  legislative  delegation 
because  the  measuring  stick  incorporated  into  the 
state  income  tax  law  by  reference  was  a  fixed  and 
known  measure  at  the  time  the  state  law  was  enacted. 
(Italics  supplied)  Santee  Mills  v.  Query,  122  S.  C. 
158,  115  S.  E.  202  (1922).  The  opinion  of  the  court 
shows  that  the  statute  would  have  been  invalid  if  it 
had  embraced  future  amendments  to  the  Federal  in- 
come tax  law  because  it  would  then  have  delegated  to 
Congress  the  function  of  determining  the  income  tax 
law  of  the  state.  To  the  same  effect,  see  Featherstone 
V.  Norman,  170  Ga.  370,  153  S.  E.  58  (1930).  Other 
cases  holding  invalid  any  attempt  to  incorporate  by 
reference  future  revisions  or  enactments  by  Congress, 
but  involving  subjects  other  than  taxation,  are  State 
V.  Intoxicating  Liquors,  121  Me.  438,  117  A.  588 
(1922);  State  v.  Welter,  125  Me.  319,  133  A.  738 
(1926) ;  and  Florida  Industrial  Commission  v.  State, 
155  Fla.  772,  21  So.  2d  599  (1945).'  Cf.  11  Am.  Jur. 
sec.  219. 

The  court  apparently  believed  that  the  attempted 
incorporation  by  reference  of  the  Internal  Revenue 
Code  and  the  Commissioners'  regulations  "as  here- 
after amended"  did  not  constitute  an  attempt  to  dele- 


'  State  V.  Intoxicating  Liquors;  State  v.  Weber: 

These  cases  involved  prohibition  laws  enacted  by  the  legislature  of 
the  state  of  Maine  just  prior  to  the  Volstead  Act.  In  the  first  case  the 
Maine  statute  provided  that  intoxicating  liquor  should  constitute  "any 
beverage  containing  a  percentage  of  alcohol,  v^^hich  by  federal  enact- 
ment *  *  *  now  or  hereafter  declared,  renders  a  beverage  intoxicating." 
The  second  case  reaffirmed  the  holding  in  the  first  case  that  the  attempt 
to  delegate  was  invalid. 

Florida  Industrial  Commission  v.  State: 

This  case  invloved  an  attempt  by  the  Florida  legislature  to  incorporate 
by  reference  future  acts  of  Congress  affecting  labor  relations.  The  at- 
tempt to  so  delegate  was  held  invalid. 
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gate  legislative  functions  although  frankly  conceding 
that  the  cases  cited  by  plaintiff  supported  its  conten- 
tion. (R.  52).  We  think  there  are  no  cases  to  be  found 
to  the  contrary.  Ex  parte  Lasswell,  1  Cal.  App.  2d. 
183,  36  P.  2d  678  (1934)  cited  by  the  Court  (R.  53) 
as  authority  for  the  validity  of  the  attempted  delega- 
tion is,  upon  analysis,  quite  obviously  in  accord  with 
all  of  the  other  cases  dealing  with  this  question.  In 
that  case  the  court  found  that  the  California  Recovery 
Act  by  adopting  the  National  Recovery  Act  for  the 
State  of  California  had  established  a  primary  stan- 
dard and  held  that  the  further  provision  making  the 
codes  adopted  by  the  Federal  authorities  become  auto- 
matically the  California  codes  did  not  constitute  an 
invalid  attempt  to  delegate  legislative  functions.  The 
discussion  of  the  question  by  that  court  makes  it 
abundantly  clear  that  it  would  have  held  invalid  such 
attempted  delegations  as  those  involved  in  the  present 
appeal. 

The  further  comment  by  the  court  below  (R  53) 
that  plaintiff  cannot  avail  itself  of  the  objection  of 
delegation  because  it  was  not  shown  that  there  had 
been  any  amendment  of  either  Federal  law  or  regu- 
lations since  the  enactment  of  the  Act  flies  directly 
in  the  face  of  the  decided  cases  above  cited.  It  is  the 
attempt  to  delegate  that  makes  the  Act  invalid.  Pan- 
ama Refining  Co.  v.  Ryan,  293  U.  S.  388  (1934); 
Smithhurger  v.  Banning,  129  Neb.  651,  262  N.  W.  492 
(1935).  The  latter  case  involves  the  precise  point  and 
the  court  held  that  the  validity  of  the  law  did  not  de- 
pend on  what  had  been  done  under  it,  but  upon  what 
the  act  purported  to  authorize.   Moreover,  it  involved 
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a  state  statute  wliich  attempted  to  incorporate  by  ref- 
erence future  acts  of  Congress,  and  the  statute  was 
held  to  be  invalid  for  that  reason.  As  the  court  said  in 
State  V.  Intoxicating  Liquors,  supra,  "such  legisla- 
tion constitutes  an  unlawful  delegation  of  legislative 
power,  and  an  abdication  by  the  representatives  of 
the  people  of  their  power,  privilege  and  duty  to  enact 
laws.  The  authorities  are  so  unanimous  on  the  ques- 
tion that  extended  citation  is  unnecessary. ' ' 
B.  The  Act  Is  Invalid  Because  it  Fails  to  Provide  the  Uniformity 
and  Equality  Demanded  by  the  Organic  Act,  the  Four- 
teenth Amendment  and  the  Civil  Rights  Act. 

Tax  laws  enacted  by  territorial  legislatures  are  sub- 
ject to  a  good  many  limitations,  some  of  which  are 
found  in  the  Federal  Constitution  and  some  in  acts  of 
Congress.  The  impression  which  seems  to  have  grown 
up  in  some  quarters  that  a  territorial  legislature  is 
free  to  legislate  as  it  sees  fit  without  regard  to  such 
limitations  and  restricted  only  by  what  it  deems  to  be 
expedient,  rests  upon  a  complete  misconception  of  the 
basic  laws  under  which  territorial  governments  func- 
tion. Thus,  section  9  of  the  Organic  Act  requiring 
that ' '  all  taxes  shall  be  uniform  upon  the  same  class  of 
subjects,"  the  due  process  and  equal  protection  clauses 
of  the  Fourteenth  amendment  and  the  guaranties  of 
the  Civil  Eights  Act  are  all  limitations  upon  the  tax- 
ing power  of  the  Alaska  legislature.  Auk  Bay  Salmon 
Co.  V.  U.  S.,  supra. 

Two  cases  are  cited  by  the  court  for  the  proposition 
that  the  Fourteenth  amendment  does  not  apply  to  ter- 
ritories. South  Puerto  Rico  Sugar  Co.  v.  Buscaglia, 
154  F.  2d  96  (1946)  ;  Anderson  v.  Scholes,  83  F.  Supp. 
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681  (1949)^.  The  first  case  cites  no  authority  for  its 
conchision  and  the  second  one  relies  upon  cases  in- 
volving unorganized  territories  having  no  local  leg- 
islatures. On  the  other  hand,  this  Court  has  recog- 
nized without  discussion  that  the  amendment  is  a  lim- 
itation upon  the  legislative  powers  of  an  organized 
territory.  W.  C.  Peacock  d  Co.  v.  Pratt,  121  F.  772 
(1903).  Cf.  Johnson  v.  Kennecott  Copper  Corp.,  5  Al- 
aska 571  (1916). 

That  organized  territories,  aspiring  to  statehood, 
and  engaged  in  the  structure  of  fiscal  programs  to 
facilitate  the  achievement  of  that  objective  should  be 
subject  to  at  least  the  same  limitations  in  the  exercise 
of  the  taxing  power  as  states  only  makes  common 
sense.  Congress  recognized  this  fact  at  an  early  date. 
In  reenacting  the  Civil  Rights  Act  immediately  after 
the  adoption  of  the  Fourteenth  Amendment  Congress 
expressly  extended  its  limitations  to  territories.  8 
U.  S.  C.  A.  §  41.   That  statute  provides: 

"All  persons  within  the  jurisdiction  of  the  United 
States  shall  have  the  same  right  in  every  State 
and  Territory  to  make  and  enforce  contracts,  to 
sue,  be  parties,  give  evidence,  and  to  the  full  and 
equal  benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property  as  is  enjoyed  by 
white  citizens,  and  shall  be  subject  to  like  pun- 


2  South  Puerto  Rico  Sugar  Co.  v.  Buscaglia: 

This  case  involved  a  statute  imposing  a  higher  income  tax  on  foreign 
corporations  than  upon  domestic  corporations.  The  statute  was  held  to 
be  valid. 

Anderson  v.  Scholes: 

This  case  involved  a  territorial  statute  providing  for  service  of  process 
upon  non-residents.  The  statute  was  held  invalid  under  the  Fifth 
Amendment  and  the  privileges  and  immunities  clause  of  Article  IV, 
§2,  Federal  Constitution. 
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ishment,  pains,  penalties,  taxes,  licenses,  and  ex- 
actions of  every  kind,  and  to  no  other." 
The  decisions  in  cases  arising  under  the  Civil 
Rights  Act  are  unanimous  in  the  view  that  it  extends 
to  all  persons  in  every  state  and  territory  at  least  all 
of  the  protections  guaranteed  by  the  Fourteenth 
Amendment.  In  County  of  San  Mateo  v.  Southern 
Pacific  Railway  Co.,  13  F.  145  (1882)  Judge  Field 
said ; 

"Equality  of  protection  is  thus  made  the  con- 
stitutional right  of  every  person;  and  this  equal- 
ity of  protection  implies  not  only  that  the  same 
legal  remedies  shall  be  afforded  to  him  for  the 
prevention  or  redress  of  wrongs  and  the  enforce- 
ment of  rights,  but  also  that  he  shall  be  subjected 
to  no  greater  burdens  or  charges  than  such  as  are 
equally  imposed  upon  all  others  under  like  circum- 
stances. No  one  can,  therefore,  be  arbitrarily 
taxed  upon  his  property  at  a  different  rate  from 
that  imposed  upon  similar  property  of  others, 
similarly  situated,  and  thus  made  to  bear  an  un- 
equal share  of  the  public  burdens.  Property  may 
indeed  be  classified,  and  different  kinds  be  sub- 
jected to  different  rates.  Real  property  may  be 
taxed  at  one  rate  and  personal  property  at  an- 
other. Property  in  particular  places  may  be  taxed 
for  local  purposes,  while  property  situated  else- 
where is  exempt.  License  taxes  may  also  vary 
in  amount  according  to  the  calling  or  business  for 
which  they  are  exacted.  But  arbitrary  distinc- 
tions not  arising  from  real  differences  in  the  char- 
acter or  situation  of  the  joroperty,  or  which  do  not 
operate  alike  upon  all  property  of  the  same  kind 
similarly  situated,  are  forbidden  by  the  amend- 
ment.   Equality  in  the  imposition  of  burdens  is 


21 

the  constitutional  rule  as  applied  to  the  property 
of  individuals,  where  it  is  subject  to  taxation  at 
all;  and  this  imports  that  an  uniform  mode  shall 
be  followed  in  the  estimate  of  its  value,  and  that 
the  contribution  exacted  shall  be  in  some  uniform 
proportion  to  such  value  prescribed,  according  to 
the  nature  or  position  of  the  property.  All  state 
action,  constitutional  or  legislative,  impinging 
upon  the  enforcement  of  this  rule,  must  give  way 
before  it.  Congress,  in  its  legislation  since  the 
adoption  of  the  amendment,  has  recognized  this 
to  be  the  rule.  The  amendment  was  adopted  in 
1868,  and  in  1870  congress  re-enacted  the  civil- 
rights  act;  and  to  the  clause  that  all  persons 
within  the  jurisdiction  of  the  United  States 
should  enjoy  the  same  rights  as  white  citizens, 
and  be  subject  only  to  like  punishment,  pains, 
and  penalties,  it  added;  and  be  subject  only  to 
like  ^  taxes,  licenses,  and  exactions  of  every  kind, 
and  to  no  other.'  Rev.  St.  §  1977." 

Accord:  Kentucky  v.  Powers,  139  F.  452  (1905); 
Murphy  v.  Ramsey,  114  U.  S.  15  (1885)  (involving 
inhabitants  of  territories  and  recognizing  the  equal 
application  of  the  statute  to  territories)  ;  Strauder  v. 
West  Virginia,  100  U.  S.  303  (1879);  Holden  v. 
Hardy,  169  U.  S.  366  (1897)  ;  Hurd  v.  Hodge,  334  U. 
S.  24(1948). 

Indeed,  it  may  well  be  urged  that  the  broad  lan- 
guage of  that  statute  effects  a  greater  restriction  upon 
the  taxing  power  than  does  the  amendment.  Cf .  Taka- 
hashi  V.  Fish  S  Game  Commission,  333  U.  S.  854 
(1948).   Apparently  this  statute  was  completely  over- 
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looked  in  the  South  Puerto  Rico  Sugar  Co.  and  An- 
derson cases.^ 

Measured  by  these  limitations  the  Alaska  Act  can- 
not stand.  To  begin  with,  the  Act  is  invalid  because 
the  legislature  had  no  authority  to  enact  a  graduated 
net  income  tax  law.  The  requirement  of  uniformity 
contained  in  the  Organic  Act  is  analogous  to  the 
equality  and  uniformity  provisions  of  state  constitu- 
tions. 51  Am.  Jur.  sec.  62.  Against  such  requirements 
state  graduated  net  income  tax  laws  have  been  held 
invalid  because  they  failed  to  achieve  uniformity. 
Bachrach,  et  at.  v.  Nelson,  et  al.,  349  111.  579,  182  N.  E. 
909  (1932)  ;  Kelley  v.  Kalodener,  320  Penn.  180,  181 
A.  598  (1935);  Culliton  v.  Chase,  174  Wash.  363,  25 
P.  2d  81  (1933)  ;  Jensen  v.  Henneford,  185  Wash.  209, 
53  P.  2d  607  (1936)  ;  In  Re  Opinion  of  Justices,  266 
Mass.  583,  165  N.  E.  900  (1929).  These  cases  hold  that 
income  taxes  are  taxes  upon  property  and  that  re- 
gardless of  the  theoretical  merits  of  a  graduated  net 
income  tax  law  it  is  impossible  to  achieve  uniformity 
in  such  a  law.  In  Pollock  v.  Farmers'  Loan  <&  Trust 
Co.,  157  U.  S.  429  (1894)  the  court  also  held  that  a 
net  income  tax  is  a  tax  upon  property  and  there  is 
nothing  in  subsequent  decisions  of  the  court  modify- 
ing or  weakening  that  view. 


3  Of  course,  the  Fifth  Amendment  also  apphes  to  territorial  legisla- 
tion and,  for  the  purposes  of  the  challenge  made  to  the  validity  of  the 
Alaska  Act  in  this  brief,  the  due  process  clause  of  that  amendment  im- 
poses substantially  the  same  limitations  as  the  Fourteenth  Amendment. 
And  as  the  court  spelled  it  out  in  Anderson  v.  Scholes,  supra,  since  the 
Fifth  amendment  and  the  privileges  and  immunities  clause  of  Article 
IV,  §2  are  both  applicable  to  enactments  by  the  territorial  legislatures, 
the  net  result  is  to  impose  limitations  which  include  all  of  the  area 
covered  by  the  Fourteenth  amendment. 


23 

The  device  of  making  the  Alaska  tax  a  flat  percent- 
age of  the  Federal  income  tax  does  not  cure  this  de- 
fect because  the  latter  is  itself  a  graduated  net  in- 
come tax. 

There  is,  however,  still  another  ground  upon  which 
the  Alaska  Act  violates  the  uniformity  and  equality 
requirements  of  the  Organic  Act,  the  Fourteenth 
amendment  and  the  Civil  Rights  Act.  This  ground  is 
one  which  appears  from  the  face  of  the  Act  and 
which,  therefore,  the  court  may  appropriately  con- 
sider in  an  action  testing  the  validity  of  the  statute 
as  a  whole.  Attention  is  again  invited  to  the  fact  that 
if  the  Alaska  Act  is  invalid  for  any  reason  then  it  is 
necessarily  invalid  with  respect  to  the  withholding  re- 
quirements and  appellant  is,  therefore,  directly  affect- 
ed in  this  case  by  anything  which  is  determinative  of 
the  validity  of  the  Act.  Appellant's  position  is  neither 
hypothetical  nor  speculative  when  confronted  with  an 
injunction  on  the  one  hand  and  a  demand  for  pay- 
ment on  the  other.  (R.  88,  91,  92) 

Against  this  background  it  is  submitted  that  the  Act 
is  invalid  because  it  fails  to  take  into  account  the  fact 
that  many  taxpayers  had  unused  net  operating  loss 
deductions  under  section  122  of  the  Internal  Revenue 
Code  for  the  years  1947  or  1948  which  they  are  priv- 
ileged to  carry  forward  to  their  1949  Federal  income 
tax  computation,  and  which  when  carried  forward 
will  wipe  out  their  entire  Federal  net  income  and  in- 
come tax  for  1949  although  they  actually  realize  very 
substantial  net  income  for  that  year.  Compared  with 
taxpayers  having  no  net  operating  losses  for  these 
earlier  years  there  is  a  complete  failure  of  uniform- 
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ity  and  equality  so  far  as  the  Alaska  Act  is  concerned. 
Stated  differently,  the  Alaska  Act  cannot  possibly 
achieve  uniformity  and  equality  among  taxpayers  now 
for  the  first  time  subjected  to  tax  by  it  because  no  ad- 
justment is  provided  for  eliminating  the  effect  of  the 
unused  net  operating  loss  carry-over  provision  of  the 
Internal  Revenue  Code  which  relates  to  facts  and  cir- 
cumstances occurring  long  prior  to  the  effective  date 
of  the  Act. 

A  similar  result  follows  from  the  effect  of  the  un- 
used capital  loss  carry-over  provided  for  by  section 
117  of  the  Internal  Revenue  Code. 

Discriminations  of  this  kind  in  favor  of  one  as 
against  another  of  the  same  class  are  not  permitted 
under  such  requirements  of  uniformity  and  equality 
and  state  income  tax  laws  which  provide  for  or  result 
in  such  forbidden  discriminations  have  been  held  in- 
valid. F.  S.  Royster  Guano  Co.  v.  Virginia,  253  U.  S. 
412  (1919)  ;  Colgate  v.  Harvey,  296  U.  S.  404  (1935) ; 
Madden  v.  Kentucky,  309  U.  S.  83  (1940) ;  Montgom- 
ery Ward  {&  Co.  v.  Tax  Commission,  151  Kan.  159,  98  P. 
2d  143  (1940).  Cf.  Foster  v.  Pry  or,  189  U.  S.  325 
(1902) ;  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S. 
140  (1910)  ;  Hillsborough  v.  Cromwell,  326  U.  S.  620 
(1945). 

In  determining  whether  a  taxing  statute  satisfies 
such  requirements  the  courts  look  to  the  incidence  of 
the  tax  and  its  practical  operation.  International  Har- 
vester Co.  V.  Wisconsi^i,  322  U.  S.  435  (1943). 
C.  The  Acl  Is  Invalid  Because  it  Creates  Arbitrary  and  Un- 
reasonable Classifications  and  Attempts  to  Tax  Income 
Beyond  the  Taxing  Jurisdiction  of  the  Territory. 

The  Act  of  January  22,  1949  attempted  to  impose 
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a  tax  of  10%  on  the  entire  Federal  income  tax  with- 
holding of  all  employees,  whether  resident  or  non- 
resident, whose  only  income  from  Alaska  sources  was 
wages  or  salaries.  No  allocation  provision  of  any  kind 
was  included  for  nonresidents  who  might  have  some, 
but  not  all,  of  their  wages  or  salary  from  Alaska 
sources.  Recognizing  this  defect  in  the  law  with  re- 
spect to  vessel  personnel  of  interstate  or  foreign  car- 
riers engaged  in  the  Alaska  trade  and  with  respect  to 
the  personnel  of  carriers  operating  vehicles  or  air- 
planes, the  Act  of  March  26,  1949  amended  Section 
5-B  of  the  original  Act  by  including  an  allocation  pro- 
vision for  these  employees. 

The  e:ffect  of  this  amendment  is  to  provide  one  ba- 
sis for  determining  the  amount  of  tax  required  to  bfe 
withheld  from  the  wages  of  appellant's  vessel  person- 
nel and  an  entirely  different  basis  for  withholding 
from  the  wages  of  its  other  employees,  nonresidents  of 
the  Territory,  who  also  perform  services  for  appel- 
lant both  within  and  without  the  Territory.  More- 
over, in  the  case  of  carriers  operating  vehicles  or  air- 
planes, the  allocation  provision  is  in  terms  applicable 
to  all  personnel  including,  but  not  restricted  to,  the 
crews  of  such  airplanes  or  vehicles,  thus  effecting 
still  another  classification  for  the  purposes  of  the 
withholding  tax. 

We  think  it  requires  no  extended  discussion  to  make 
clear  the  fact  that  there  is  no  basis  whatever  for  clas- 
sifying appellant's  vessel  personnel  one  way  and  its 
other  nonresident  employees  a  different  way  and  em- 
ployees of  land  and  air  carriers  still  another  way  in 
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determining  the  amount  of  withholding  tax  to  be  de- 
ducted from  their  wages.  The  effect  of  the  Act  is  to 
create  arbitrary  and  unreasonable  classifications  based 
upon  no  real  differences  since,  from  any  point  of 
view,  all  employees  of  appellant  and  all  employees  of 
all  taxpayers  who  are  nonresidents  of  the  Territory 
may  properly  be  taxed  only  with  respect  to  an  allo- 
cated portion  of  their  Federal  withholding  tax.  F.  S. 
Royster  Guano  Co.  v.  Virginia,  supra ;  Colgate  v.  Har- 
vey, supra ;  International  Harvester  Co.  v.  Wisconsin, 
supra;  Montgomery  Ward  cfc  Co.  v.  Tax  Commission, 
supra. 

Moreover,  the  failure  to  provide  an  allocation  for- 
mula for  employees  other  than  vessel  personnel  and 
personnel  of  land  and  air  carriers  results  in  impos- 
ing a  tax  upon  wages  or  salary  of  other  nonresident 
employees  which  is  derived  from  sources  outside  the 
Territory  and  which  is,  therefore,  not  subject  to  the 
taxing  jurisdiction  of  the  Territory.  This  result  con- 
stitutes a  violation  of  the  Fifth  and  Fourteenth 
amendments  as  well  as  the  uniformity  requirement  of 
the  Organic  Act  and  the  limitations  contained  in  the 
Civil  Rights  Act.  It  is  axiomatic  that  where  no  juris- 
diction to  tax  exists  any  attempt  to  tax  is  invalid. 
Hans  Bees'  Sons  v.  North  Carolina,  283  U.  S.  123 
(1930) ;  Piedmont  d  N.  R.  Co.  v.  Query,  56  F.  2d  172 
(1932)  ;  Hart  v.  Tax  Commissioner,  240  Mass.  37,  132 
N.  E.  621  (1921)  ;  90  A.L.R.  486.  Cf.  Spector  Motor 
Service,  Inc.  v.  Walsh,  139  F.  2d  809  (1944). 

Section  5-A  of  the  Act  also  attempts  to  effect  a  clas- 
sification of  taxpayers  which  is  arbitrary  and  discrim- 
inatory and,  as  in  the  case  of  the  withholding  tax,  to  ' 
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tax  income  which  is  outside  the  taxing  jurisdiction  of 
the  Territory.  This  subsection  imposes  a  tax  of  10% 
of  a  taxpayer's  total  Federal  income  tax,  or,  in  the 
alternative  a  tax  of  10%  of  an  allocated  portion  of  a 
taxpayer's  total  Federal  income  tax,  whichever  is 
less.  Of  course,  in  the  case  of  many  taxpayers  no  allo- 
cation will  be  available  because  all  of  their  income 
will  be  exclusively  from  sources  within  the  Territory. 
The  allocation  formula  provided  by  this  subsection 
ascribes  to  the  Territory  that  portion  of  the  total 
Federal  income  tax  that  gross  receipts  derived  from 
sources  within  the  Territory,  payroll  and  value  of 
tangible  property  located  in  the  Territory,  bears  to 
the  total  gross  receipts  from  sources  within  and  with- 
out the  Territory,  payroll  and  value  of  tangible  prop- 
erty within  and  without  the  Territory.  As  so  con- 
stituted we  think  the  allocation  formula  is  a  valid  one, 
having  received  wide  recognition  elsewhere.  Spector 
Motor  Service,  Inc.  v.  Walsh,  supra.  But  the  subsec- 
tion does  not  leave  it  at  that.  It  goes  on  to  provide 
that  for  the  purposes  of  the  allocation  formula  gross 
receipts  from  sources  within  the  Territory  shall  in- 
clude "income  received  or  derived  from  sales  wher- 
ever made  of  goods,  wares  and  merchandise  manufac- 
tured or  originating  in  the  Territory."  For  purposes 
of  illustration,  the  effect  of  this  definition  of  gross  re- 
ceipts will  be  to  require  the  inclusion  of  the  entire 
proceeds  from  the  ultimate  sale  of  the  Alaska  salmon 
pack  and  from  Alaska  mining  operations  in  gross  re- 
ceipts from  Territorial  sources  in  the  application  of 
the  allocation  formula  without  regard  to  the  extent 
to  which  such  proceeds  are  actually  derived  from  Ter- 
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ritorial  sources,  as  distinguished  from  activities  car- 
ried on  outside  the  Territory  which  contribute  to  the 
realization  of  such  proceeds.  No  such  rule  is  provided 
for  industries  other  than  the  manufacturing  and  ex- 
tractive industries  with  the  consequence  that  the  lat- 
ter are  classified  differently,  and  very  much  to  their 
detriment,  from  other  taxpayers.  This  arbitrary  dis- 
crimination appears  from  the  face  of  the  statute  and, 
upon  the  authority  of  the  cases  previously  cited  re- 
quires a  holding  that  the  statute  is  invalid.  No  con- 
ceivable basis  exists  for  such  a  discrimination  and  the 
statute  suggests  none.  The  Supreme  Court  has  only 
recently  taken  occasion  to  again  point  out  that  where 
no  basis  for  such  discriminations  are  to  be  found  in  a 
statute  they  cannot  be  upheld.  Toomer  v.  Witsell, 
supra. 

Again,  the  definition  of  gross  receipts  will,  in  prac- 
tical operation,  impose  a  tax  upon  income  from  sour- 
ces outside  the  Territory  and  beyond  the  taxing  jur- 
isdiction of  the  Territory. 
D.    The  Act  Is  Invalid  as  a  Burden  on  Interstate  Commerce. 

The  commerce  clause  of  the  Federal  Constitution 
is  a  limtiation  upon  the  power  of  the  Territory  to  en-  j 
act  taxing  laws.    Territory  of  Alaska  v.  Sears  Roe- 
buck d  Co.,  79  F.  Supp.  668  (1947). 

In  recent  decisions  the  Supreme  Court  has  careful- 
ly announced  the  principles  which  are  applicable  in 
cases  where  the  validity  of  tax  legislation  is  challeng- 
ed as  a  violation  of  that  lijnitation.  In  Memphis  Nat- 
ural Gas  Co.  V.  Stone,^^J.  S.  Sm  (1948)  the  Court 
stated  that  "a  state  tax  upon  a  corporation  doing  only 
an  interstate  business  may  be  invalid  under  our  deci- 
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sions  because  levied  (1)  upon  the  privilege  of  doing 
interstate  business  within  the  state,  or  (2)  upon  some 
local  event  so  much  a  part  of  interstate  business  as  to 
be  in  effect  a  tax  upon  the  interstate  business  itself. ' ' 
As  applied  to  appellant  and  to  all  other  taxpayers  en- 
gaged exclusively,  or  practically  so,  in  interstate  com- 
merce the  Alaska  Act  is  invalid  under  this  rule.  For 
example,  appellant's  business  is  94%  interstate  while 
that  of  the  companies  engaged  in  salmon  packing  is 
entirely  interstate.  McComb  v.  Consolidated  Fisheries 
Co.,  174  F.  2d  74  (1949).  Section  12-C  of  the  Act  pro- 
vides for  an  automatic  suspension  of  a  taxpayer's  li- 
cense to  do  business  in  the  Territory  for  failure  to 
pay  the  income  tax.  This  is,  in  practical  effect,  a  tax 
upon  the  privilege  of  doing  interstate  business  within 
the  Territory,  which  may  not  validly  be  imposed.  The 
fact  that,  in  the  case  of  appellant,  6%  of  its  business 
consists  of  transportation  between  Alaska  ports  will 
not  avoid  the  rule  announced  by  the  Supreme  Court 
because  (1)  it  is  by  comparison  too  slight  to  deprive 
appellant  of  the  protection  of  the  rule,  and  (2)  even  if 
regarded  as  a  local  event  it  is,  nevertheless,  so  much 
a  part  of  appellant's  interstate  business  that  the  tax 
is  in  effect  a  tax  upon  the  interstate  business  itself. 
Cf.  Atlantic  and  Pacific  Telegraph  Co.  v.  Philadel- 
phia, 190  U.  S.  160  (1903)  ;  Underwood  Typewriter 
Co.  V.  Chamberlain,  254  U.  S.  1131  (1920). 

E.   The  Attempted  Delegation  of  Authority  to  the  Tax  Com- 
missioner Is  Invalid. 

Section  7-D  of  the  Act  dealing  with  overpayment, 
credit  and  refund,  authorizes  the  Tax  Commissioner 
to  credit  or  refund  all  overpayments  of  taxes,  all  taxes 
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erroneously  or  illegally  assessed  or  collected,  all  pen- 
aties  collected  without  authority,  and  all  taxes  that  are 
found  to  be  unjustly  assessed  or  excessive  in  amount, 
or  in  any  manner  wrongfully  collected.  It  is  also  pro- 
vided that  the  Tax  Commissioner  shall  by  means  of 
rules  and  regulations  specify  the  manner  in  which 
claims  for  credit  or  refund  shall  be  made,  prescribe 
limitations  and  give  notice  of  allowance  or  disallow- 
ance. The  subsection  then  provides  that  those  rules 
and  regulations  shall  be  based  upon  the  provisions  of 
Sections  321  and  322  of  the  Internal  Revenue  Code 
insofar  as  such  provisions  are  consistent  with  other 
provisions  of  the  Alaska  statute. 

This  attempt  to  delegate  to  the  Tax  Commissioner 
the  authority  and  function  of  prescribing  statutes  of 
limitations  and  determining  the  manner  in  which 
claims  for  refunds  shall  be  made,  and  whether  taxes 
have  been  unjustly  assessed  or  are  excessive  in  amount 
or  in  any  manner  wrongfully  collected  is  clearly  in- 
valid. It  is  exclusively  the  function  of  the  legislature 
to  provide  statutes  of  limitations  as  well  as  the  man- 
ner in  which  refund  claims  are  to  be  made;  and  it  is 
exclusively  the  function  of  the  judiciary  to  determine 
the  legality  of  tax  assessments  and  collections. 

Moreover,  the  same  objections  are  applicable  to  the 
direction  in  the  statute  that  the  Commissioner  shall 
determine  the  extent  to  which  Sections  321  and  322 
of  the  Internal  Revenue  Code  are  consistent  with  the 
Alaska  income  tax  law.  Such  determinations  are  not 
an  administrative  function.  Terminal  R.  Ass'n  of  St. 
Louis  V.  U.  S„  266  U.  S.  17  (1924)  ;  Schechter  Poultry 
Corp.    V.    U.    S.,    295    U.    S.    495    (1934);     Kansas 
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City  Southern  Ry.  v.  U.  S.,  293  F.  8  (1923) ;  Acme, 
Inc.  V.  Besson,  10  F.  Supp.  1  (1935)  ;  In  re  Mellea,  5 
F.  2d  687  (1925)  ;  Capital  City  Gas  Co.  v.  City  of  Des 
Moines,  72  F.  818  (1896). 
F.   The  Act  Is  Invalid  for  Indefiniteness  and  Uncertainty. 

In  challenging  the  validity  of  statutes  it  is  a  com- 
mon practice  to  assert  that  they  are  invalid  for  inde- 
finiteness and  uncertainty.  In  the  majority  of  such 
instances  the  assertion  is  largely,  if  not  entirely,  a 
formality  and  relatively  few  statutes  have  been  con- 
demned for  this  reason.  Nevertheless,  there  are  cases 
in  which  statutes  have  proved  to  be  so  indefinite  and 
uncertain  that  they  have  been  held  invalid.  The  rule 
is  strictly  applied  to  taxing  statutes,  which  must  be 
certain,  clear  and  unambiguous.  State  v.  Humble  Pipe 
Line  Co.,  112  Tex.  375,  247  S.  W.  1082  (1923)  ;  59  C.J. 
p.  601. 

The  principal  cause  of  indefiniteness  and  uncertain- 
ty in  the  Alaska  Act  is  the  incorporation  by  refer- 
ence of  future  amendments  and  revisions  of  the  In- 
ternal Revenue  Code  and  of  regulations  promulgated 
by  the  Commissioner  of  Internal  Revenue.  Because 
of  this  feature  of  the  Act  it  is  impossible  for  taxpay- 
ers to  know  either  at  the  effective  date  of  the  Act 
or  at  any  subsequent  date  just  what  tax  liability  the 
statute  imposes.  A  more  appropriate  case  for  the  ap- 
plication of  the  rule  condemning  statutes  for  indef- 
initeness and  uncertainty  can  scarcely  be  imagined. 
It  is  no  answer  to  this  objection  that  a  taxpayer  will 
ultimately  know  what  his  Federal  income  tax  lia- 
bility is  for  a  given  taxable  year  since  what  the  rule 
against  indefiniteness  and  uncertainty  requires  is  that 
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the  Alaska  statute  be  definite  and  certain  and  not 
merely  that  it  shall  refer  to  something  which  has  not 
yet  hajDpened  but  which  may  happen  and  which  when 
it  does  happen  may  or  may  not  be  sufficiently  definite 
and  certain  in  itself. 

Another  example  of  indefiniteness  and  uncertainty 
in  the  statute  is  the  use  of  the  word  "income"  appear- 
ing as  the  first  word  of  the  second  sentence  of  section 
5-A(2)(a).  Nowhere  does  the  Act  define  "income" 
and  it  is,  therefore,  impossible  to  ascertain  whether 
it  refers  to  net  income  or  gross  income  or  gross  re- 
ceipts, all  of  which  have  in  common  usage  been  refer- 
red to  as  income.  This  makes  computation  of  the  tax 
uncertain. 

Ill 
THE  SEVERABILITY  CLAUSE  WILL  NOT  SAVE  THE  ACT. 

Section  15  of  the  Act  contains  the  standard  sever- 
ability clause  which  provides  that  "if  any  provision 
of  this  Act,  or  the  application  thereof  to  any  person 
or  circumstance  is  held  invalid,  the  remainder  of  the 
Act  and  such  application  to  other  persons  or  circum- 
stances shall  not  be  affected  thereby."  In  the  court 
below  appellee  urged  that  even  if  some  provisions  of 
the  Act  were  invalid  this  clause  would  save  the  re- 
mainder of  the  Act. 

There  are  two  answers  to  that  contention.  First, 
the  Act  is  invalid  in  so  many  respects,  as  we  have 
shown,  that  even  if  the  severability  clause  were  ap- 
plied there  would  remain  a  totally  inoperative  statute 
which  could  not  possibly  be  administered  as  an  income 
tax  law.  Second,  where,  as  here,  the  parts  of  a  statute 
are  so  inseparably  connected  with  each  other  the  in- 
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validity  of  one  part  makes  the  entire  statute  void. 
Hill  V.  Wallace,  259  U.  S.  44  (1922)  ;  Pollock  v.  Farm- 
ers Loan  <&  Trust  Co.,  supra. 

No  method  exists  by  which  the  court  can  sever  the 
invalid  attempts  to  delegate  legislative  functions  to 
Congress,  the  Commissioner  of  Internal  Revenue  and 
the  Tax  Commissioner  from  the  remainder  of  the 
Act  and  preserve  it.  The  attempted  delegations  are 
part  and  parcel  of  the  very  sections  of  the  Act  which 
impose  the  income  taxes  and  they  so  permeate  them 
that  severance  is  impossible  without  remaking  the 
statute  into  an  entirely  different  law  than  the  legis- 
lature enacted.  Such  is  not  a  judicial  function.  Iselin 
V.  United  States,  270  U.  S.  245  (1926) ;  L.  P.  Steuart 
d  Bro.  V.  Bowles,  322  U.  S.  398  (1944).  Moreover, 
even  if  the  references  to  future  amendments  of  the 
Internal  Revenue  Code  and  regulations  of  the  Com- 
missioner of  Internal  Revenue  were  severed  from 
the  Act  there  would  follow  a  complete  collapse  of  the 
law  when  any  change  is  made  in  the  Code  or  the  reg- 
ulations because  the  Alaska  law  would  then  be  out  of 
gear  with  the  federal  law  and  the  tax  could  not  be  as- 
certained from  the  income  tax  returns  and  determina- 
tions made  pursuant  to  that  law.  And  in  any  event 
as  soon  as  a  change  in  the  federal  law  or  regulations 
occurs  the  Alaska  statute  must  fall  because  there 
would  no  longer  be  any  existing  Internal  Revenue 
Code  or  Commissioners  regulations  which  were  pass- 
ed and  approved  prior  to  the  enactment  of  the  Alaska 
statute. 

This  Court  may  take  judicial  notice  of  the  fact  that 
the  Internal  Revenue   Code   and  the   Coromissioners 
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regulations  have  been  changed  at  least  once  each  year 
for  more  than  ten  years. 

The  same  considerations  control  such  invalidities 
as  the  attempt  to  establish  arbitrary  and  unreasonable 
classifications  and  to  impose  burdens  on  interstate 
commerce.  And,  of  course,  the  most  striking  invalid- 
ity of  all  —  the  attempt  to  impose  a  graduated  net  in- 
come tax  —  clearly  requires  a  determination  that  the 
Act  fails  in  its  entirety.  Pollock  v.  Farmers  Loan  & 
Trivst  Co.,  supra. 

IV  f 

WITHHOLDINGS  MADE  PURSUANT  TO  THE  ACT  OF 
JANUARY  22,  1949,  WERE  NOT  VALIDATED  BY  THE 
ACT  OF  MARCH  26,  1949. 

The  court  held  that  the  Extraordinary  Session  of 
the  legislature  which  enacted  the  original  income  tax 
law  on  January  22,  1949  was  an  unauthorized  session. 
It  was  not,  in  the  eyes  of  the  law,  a  session  of  the 
legislature  at  all  and  it  could  not,  therefore,  take  any 
action  which  either  the  regular  session  or  the  courts 
may  recognize  for  any  purpose.  Christoffel  v.  United 
States— U.  S.— October  Term,  1948,  No.  528;  3Iyers 
V.  United  States,  171  F.  2d  800  (1948).  As  the  Su- 
preme Court  said  in  the  Christoffel  case  "a  tribunal 
that  is  not  competent  is  no  tribunal."  Accordingly, 
the  attempt  to  preserve  by  reference  action  taken  at 
the  invalid  session  is  ineffective  and  the  court  could 
not  properly  find  that  section  16  of  the  Act  of  March 
26,  1949  required  appellant  to  pay  over  income  tax 
withheld  pursuant  to  the  Act  of  January  22,  1949. 
Swanson  v.  Boleml,  114  Neb.  540,  208  N.  W.  639 
(1926);  Norton  v.  Shelly  County,  118  U.  S.  425 
(1886).   In  the  Norton  case  the  Court  said: 
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u  *  *  *  ^jj  unconstitutional  Act  is  not  a  law; 
it  confers  no  rights;  it  imposes  no  duties;  it  af- 
fords no  protection ;  it  creates  no  office ;  it  is,  in 
legal  contemplation,  as  inoperative  as  though  it 
had  never  been  passed." 


THE  COURT  HAVING  PROPERLY  ASSUMED  JURISDIC- 
TION OF  THE  CAUSE  SHOULD  OBSERVE  THE  SETTLED 
RULE  OF  EOUITY  AND  DETERMINE  ALL  QUESTIONS 
WHICH  ARE  MATERIAL  TO  THE  CONTROVERSY  AND 
NECESSARY  TO  AFFORD  COMPLETE  RELIEF. 

With  respect  to  the  withholding  tax  feature  of  the 
Alaska  Act  appellant  is  not  the  taxpayer  but  merely 
the  withholding  agency  for  the  collection  and  pay- 
ment of  the  tax  which  section  5-B  imposes  upon  its 
employees.  Allen  v.  Regents  of  the  University  Sys- 
tem of  Georgia,  supra.  As  previously  stated,  appel- 
lant is  enjoined  by  one  court  from  payment  of  the 
tax  withheld  on  seamen's  wages  and  was  so  enjoined 
at  the  time  the  present  case  was  heard  and  decided. 

As  an  employer  appellant  conceives  that  it  has  a 
duty  and  responsibility  to  all  of  its  employees  to  chal- 
lenge the  validity  of  the  withholding  tax  where  re- 
quired by  circumstances  to  challenge  it  as  to  some. 
Accordingly,  since  the  withholding  tax  is  necessarily 
invalid  if  either  the  withholding  tax  provision  of  the 
statute  fails  or  if  the  statute  is  invalid  in  its  entirety 
for  any  reason,  appellant  submits  that  under  estab- 
lished rules  of  equity  the  court  having  once  obtained 
jurisdiction  of  the  controversy  should  determine  all 
questions  material  to  the  determination  of  appellant's 
ultimate  liability  to  pay  over  to  the  Territory  the 
withheld  tax.   Alexander  v.  Hillman,  supra.    This  in- 
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eludes  all  grounds  of  invalidity  alleged  by  appellant 
which  appear  on  or  by  necessary  implication  from 
the  face  of  the  statute.  To  do  less  would  disregard 
the  very  purpose  of  equity  jurisdiction  —  to  mold 
and  adjust  its  action  so  as  to  award  substantial  relief 
according  to  the  requirements  of  the  case.  Humboldt 
Savings  Bank  v.  McCleverty,  161  Cal.  285,  119  P.  82 
(1911);  Bowen  v.  Hockley,  71  F.  2d  781  (1934).  It 
would  also  disregard  the  fundamental  rule  that  equity 
does  not  do  things  by  halves.  Pomeroy's  Equity  Jur- 
isprudence, 5th  Ed.,  sec.  236a,  citing  many  cases. 

The  court  could  not,  therefore,  properly  dismiss 
appellant's  contentions  with  respect  to  the  validity  of 
the  allocation  formula  of  section  5-A,  or  the  failure 
to  achieve  equality  and  uniformity  because  of  the  ab- 
sence of  an  adjustment  for  unused  net  operating 
losses  and  unused  capital  losses,  on  the  ground  that 
such  questions  were  not  before  the  court. 
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CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted: (1)  that  the  decree  of  the  district  court  should 
be  reversed  to  the  extent  that  it  holds  that  chapter  115, 
Session  Laws  of  Alaska,  1949,  is  a  valid  Act ;  that  the 
term  "continental  shelf"  as  used  in  section  5-B(l) 
thereof  may  be  severed  from  the  Act  without  affecting 
the  remainder  of  the  Act ;  and  that  section  16  of  chap- 
ter 115,  Session  Laws  of  Alaska,  1949,  ratified  and 
confirmed  the  withholdings  of  income  taxes  made  pur- 
suant to  chapter  3  of  the  Laws  of  the  Extraordinary 
Session,  Alaska,  1949,  and  (2)  that  the  case  should 
be  remanded  to  the  court  for  entry  of  a  decree  per- 
manently enjoining  appellee  as  prayed  for  in  the  orig- 
inal and  supplemental  complaints  filed  herein. 

Respectfully. 

Bogle,  Bogle  &  Gates 
Frank  L.  Mechem, 
Central  Building, 
Seattle,  Washington. 

Faulkner,  Banfield  &  Boochever 
H.  L.  Faulkner, 
Juneau,  Alaska. 

For  Appellant. 
August,  1949. 
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APPENDIX  A 

Chapter  115,  Session  Laws  of  Alaska,  1949 

*  *     * 

Section  3.  DEFINITIONS. 

(8)  The  words  "Internal  Revenue  Code"  mean  the 
Internal  Revenue  Code  of  the  United  States  (53  Stat. 
1)  as  amended  or  as  hereafter  amended. 

*  *     * 

B.     REFERENCES   TO   INTERNAL   REVENUE 
CODE. 

(1)  Whenever  the  Internal  Revenue  Code  is  men- 
tioned in  this  Act,  the  particular  portions  or  provis- 
ions thereof,  as  now  in  effect  or  hereafter  amended, 
which  are  referred  to,  shall  be  regarded  as  incorpor- 
ated in  this  Act  by  such  reference  and  shall  have  ef- 
fect as  though  fully  set  forth  herein. 

(2)  Whenever  any  portion  of  the  Internal  Revenue 
Code  incorporated  by  reference  as  provided  in  Para- 
graph (1)  of  this  subsection  refers  to  rules  and  reg- 
ulations promulgated  by  the  United  States  Commis- 
sioner of  Internal  Revenue,  or  hereafter  so  promul- 
gated, they  shall  be  regarded  as  regulations  promul- 
gated by  the  Tax  Commissioner  under  and  in  accord 
with  the  provisions  of  this  Act,  unless  and  until  the 
Tax  Commissioner  promulgates  specific  regulations 
in  lieu  thereof  conformable  with  this  Act. 

*  *     * 

Section  5.  TAX  ON  INDIVIDUALS,  FIDUCI- 
ARIES, CORPORATIONS  AND  BANKS. 

A.  GENERAL  RULE.  There  is  hereby  levied  and 
there  shall  be  collected  and  paid  for  each  taxable  year 
upon  the  net  income  of  every  individual  (except  em- 
ployees whose  sole  income  in  Alaska  consists  of  wages 
or  salary  upon  which  tax  has  been  withheld  as  refer- 
red to  in  subsection  B  of  this  Section),  fiduciary,  cor- 
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poration  and  bank,  required  to  make  a  return  and 
pay  a  tax  under  the  Federal  income  tax  law,  a  tax 
computed  by  either  one  of  the  following  methods: 

(1)  a  tax  equal  to  10  percent  of  the  total  income  tax 
that  would  be  payable  for  the  same  taxable  year  to 
the  United  States  under  the  provisions  of  the  Internal 
Revenue  Code  without  the  benefit  of  the  deduction 
of  the  tax  payable  hereunder  to  the  Territory. 

(2)  a  tax  equal  to  10  percent  of  that  portion  of  the 
total  income  tax  that  would  be  payable  under  the  pro- 
visions of  the  Internal  Eevenue  Code  without  the 
benefit  of  the  deduction  of  tax  payable  hereunder  to 
the  Territory,  that  gross  receipts  derived  from  sour- 
ces within  the  Territory,  payroll  and  value  of  tang- 
ible property  located  in  the  Territory,  bears  to  the 
total  gross  receipts  from  sources  within  and  without 
the  Territory,  payroll  and  value  of  tangible  property 
within  and  without  the  Territory. 

(a)  DETERMINATION  OF  GROSS  RECEIPTS. 

Gross  receipts  from  sources  within  the  Territory 
shall  consist  of  interest,  rents,  royalties,  gains,  divi- 
dends, all  other  income  and  gross  income  received  or 
derived  in  connection  with  property  owned  or  a  busi- 
ness or  trade  carried  on  and  salaries,  wages  and  fees 
for  personal  services  performed  within  the  Territory. 
Income  received  or  derived  from  sales  wherever  made 
of  goods,  wares  and  merchandise  manufactured  or  or- 
iginating in  the  Territory  shall  be  considered  to  be  a 
part  of  gross  receipts  from  sources  within  the  Terri- 
tory. 

*       *       * 

B.  EMPLOYEES.  There  is  hereby  levied  upon 
and  there  shall  be  collected  from  every  employee  (in- 
cluding persons  referred  to  in  subsection  (C)  of  Sec- 
tion 1621  of  the  Internal  Revenue  Code)  whose  sole 
income  in  Alaska  during  the  taxable  year  consists  of 
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wages  or  salary,  a  tax  in  the  amount  of  ten  percent 
of  the  tax  deducted  and  withheld  under  the  provisions 
of  subchapter  (D),  Chapter  9,  of  the  Internal  Rev- 
enue Code,  which  tax  is  to  be  withheld  by  the  employer 
under  the  provisions  of  Section  8  of  this  Act.  The 
word  "employer"  includes  all  Territorial  depart- 
ments, agencies  and  institutions  and  political  subdi- 
visions ;  Provided,  that  the  foregoing  language  of  this 
subsection  shall  not  apply  to  Federal  employees  or 
others  not  subject  to  the  withholding  provisions  of 
this  Act,  but  such  persons  shall  be  liable  under  the 
general  rule  set  forth  in  Section  5(A),  and  must  file 
returns  and  make  payment  accordingly,  and  provided 
that  any  person  under  said  withholding  provisions 
whose  sole  income  in  Alaska  consists  of  wages  or  sal- 
ary, even  though  he  be  not  required  to  file  a  return 
hereunder,  may  file  such  a  return,  if  he  so  elects,  for 
the  purpose  of  getting  his  liability  fixed  in  accord- 
ance with  the  rate  of  tax  imposed  by  the  general  rule, 
and  making  claim  for  refund  of  any  overpayment. 

(1)  The  tax  levied  by  this  subsection  shall  apply  to 
that  portion  of  the  voyage  pay  of  vessel  personnel  of 
interstate  carriers  engaged  in  the  Alaska  trade  which 
is  earned  in  the  waters  of  Alaska,  including  the  waters 
over  the  continental  shelf.  The  tax  shall  likewise  ap- 
ply to  that  portion  of  the  pay  earned  in  Alaska  of  the 
personnel  of  carriers  operating  vehicles  or  airplanes 
on  land  or  in  the  air  on  routes  to  and  from  Alaska. 

*  *     * 

Section  8.   COLLECTION  OF  INCOME  TAX  AT 

SOURCE. 

*  *     4fr 

B.  REQUIREMENT  OF  WITHHOLDING.  Ev- 
ery employer  making  payment  of  wages  or  salaries 
shall  deduct  and  withhold  a  tax  in  the  amount  of  10 
percent  of  the  tax  deducted  and  withheld  under  the 
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provisions  of  subchapter  (D),  Chapter  9  of  the  In- 
ternal Revenue  Code.  Every  employer  making  a  de- 
duction and  withholding  as  outlined  above,  shall  furn- 
ish to  the  employee  upon  request  a  record  of  the 
amount  of  tax  wihtheld  from  such  employee  on  forms 
to  be  prescribed,  prepared  and  furnished  by  the  Tax 
Commissioner. 

*  *     * 

D.  PAYMENT  OF  TAX  WITHHELD.  Every 
employer  making  payments  of  wages  or  salaries  earn- 
ed in  Alaska,  regardless  of  the  place  where  such  pay- 
ment is  made: 

(1)  shall  be  liable  for  the  payment  of  the  tax  re- 
quired to  be  deducted  and  withheld  under  this  Sec- 
tion and  shall  not  be  liable  to  any  individual  for  the 
amount  of  any  such  payment;  and 

(2)  must  make  return  of  and  pay  to  the  Tax  Com- 
missioner quarterly,  or  at  such  other  times  as  the  Tax 
Commissioner  may  allow,  the  amount  of  tax  levied 
which,  under  the  provisions  of  this  Act,  he  is  required 
to  deduct  and  withhold.  Upon  failure  of  the  employer 
to  comply  with  the  provisions  of  this  paragraph,  the 
provisions  of  Section  11  of  this  Act  shall  apply. 

*  *     * 

Section  12.   ENFORCEMENT. 

*  *     * 

C.  SUSPENSION  OF  LICENSES.  In  addition 
to  the  other  penalties  imposed  herein,  any  person  au- 
thorized to  conduct  any  business  by  virtue  of  a  license 
duly  issued  to  him  under  the  laws  of  Alaska,  whether 
he  be  a  resident  or  not,  shall,  if  he  fails  to  pay  the 
tax  levied  under  Subsection  (A),  Section  5  of  this 
Act,  suffer  suspension  of  his  said  license  or  licenses 
until  the  tax  imposed  by  this  Act,  together  with  pen- 
alties, is  paid  in  full. 
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APPENDIX  B 

Act  of  Aug.  24,  1912,  c.  387,  §3,  37  Stat.  512. 

§23.  CONSTITUTION  AND  LAWS  OF  THE 
UNITED  STATES  EXTENDED.  The  Constitution 
of  the  United  States,  and  all  of  the  laws  thereof  which 
are  not  locally  inapplicable,  shall  have  the  same  force 
and  effect  within  the  said  Territory  as  elsewhere  in 
the  United  States.  *  *  * 

Act  of  Aug.  24,  1912,  c.  387,  §9,  37  Stat.  514 

§78.  SAME;  TAXES  TO  BE  UNIFORM;  AS- 
SESSMENTS. All  taxes  shall  be  uniform  upon  the 
same  class  of  subjects  and  shall  be  levied  and  collected 
under  general  laws,  and  the  assessments  shall  be  ac- 
cording to  the  actual  value  thereof. 
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I  BRIEF  OF  AMICI  CURIAE 


INTEREST  OF  AMICI  CURIAE 

Amici  curiae  filing  this  brief  are  attorneys  for 
plaintiffs   in   three   actions   pending   in   the   United 
j  States   District  Court  for  the   Western   District  of 
Washington,    Northern    Division,    in    all    of    which 
( plaintiff   crew   members   of   ships   engaged   in   the 
(Alaska  trade  seek  to  enjoin  the  withholding  from 
i  seamen's  wages  of  the  income  tax  imposed  by  the 
Alaska  Net  Income  Tax  Act,  Laws  of  1949,  Chapter 
115,  Territory  of  Alaska,  effective  March  26,  1949. 
In  each  of  those  cases  preliminary  injunctions  have 
ibeen    issued.    In   the   case   pending   against   Alaska 
Steamship  Company  the  injunction  requires  the  Im:- 
pounding  of  the  tax  monies.  In  the  cases  involving 
other    companies    the    preliminary    injunctions    al- 
together forbid  withholding.  All  three  cases  are  being 


held  in  abeyance  to  await  the  outcome  of  the  instant 
case,  it  being  recognized  that  the  decision  of  the 
court  in  the  instant  case  will  undoubtedly  be  con- 
trolling. 

In  addition,  amici  curiae  represent  the  general  in- 
terests of  the  Sailors'  Union  of  the  Pacific  and  Na- 
tional Organization  of  Masters,  Mates  &  Pilots  in 
this  litigation.  The  Sailors'  Union  of  the  Pacific  is 
an  organization  that  represents  all  of  the  unlicensed 
deck  department  crew  members  of  all  ships  regularly 
engaged  in  the  Alaska  trade,  including  all  ships  oper- 
ated by  appellant  Alaska  Steamship  Company.  Na- 
tional Organization  of  Masters,  Mates  &  Pilots  rep- 
resents the  licensed  deck  department  crew  members 
of  all  such  ships.  Both  organizations  represent  a 
great  number  of  unlicensed  and  licensed  crew  mem- 
bers of  ships  engaged  in  other  trades,  so  that  the 
interests  of  those  organizations  extend  beyond  the 
Alaska  trade  and  the  Alaska  statute. 

SUMMARY  OF  ARGUMENT 

The  Alaska  statute,  so  far  as  it  attempts  to  impose 
a  withholding  tax  upon  the  earnings  of  seamen  em- 
ployed by  appellant,  is  invalid  because  it  is  in  con- 
flict with  federal  statutes  relating  to  the  wages  of 
seamen  and  because  it  contravenes  the  purpose  of 
Congress  in  enacting  those  statutes  (46  U.S.C.A.,  Sees 
576,  594,  595,  597,  599-605,  642  and  701,  appended 
hereto  as  Appendix  B,  pages  30-41). 


ARGUMENT 

The  Alaska  Act  Is  Inconsistent  with  the  Meaning  and 
Purpose  of  Federal  Statutes. 

In  our  view,  this  case  does  not  depend  upon  the  rules 
relating  to  local  action  respecting  a  federal  subject 
where  federal  law  is  silent.  This  disposes  of  Standard 
Dredging  Company  v.  Murphy,  319  U.S.  306,  87 
L.ed.  1416. 

It  may  be  suggested  that  if  our  argument  in  this 
brief  is  correct  the  result  in  Standard  Dredging  Corp, 
V.  Murphy,  319  U.S.  306,  87  L.ed.  1416,  was  wrong. 
However,  there  is  no  inconsistency.  There  is  nothing 
in  the  Standard  Dredging  case  and  companion  case 
to  indicate  that  the  employees  in  question  (who 
worked  locally  on  a  barge  and  floating  elevator) 
were  subject  to  the  federal  statutes  for  the  protec- 
tion of  seamen  hereinafter  discussed  nor  even  that 
the  New  York  law  under  scrutiny  in  that  case  (see 
footnote  1  of  opinion)  authorized  or  required  de- 
ductions from  the  pay  of  employees,  which  it  did  not 
(N.Y.  Session  Laws,  1935,  Sec.  468,  and  see  Cham- 
berlin  v.  Andrews,  2  N.E.(2d)  22,  106  A.L.R.  1519). 
Furthermore  there  is  no  indication  that  anything 
similar  to  the  argument  we  make  here  was  brought 
foi'ward  in  the  Standard  Dredging  case,  where  it 
would  have  been  entirely  inappropriate  anyway,  be- 
cause no  deductions  from  wages  were  involved,  and 
certainly  no  such  argument  was  considered  by  the 
court.  Finally,  since  the  decision  in  Standard  Dredg- 
ing, the  question  we  raise  has  become  entirely  moot 
as  applied  to  unemployment  compensation  by  reason 
of  a  change  in  the  Federal  Unemployment  Compensa- 


tion  Act  (26  U.S.C.A.,  Sec.  1606(f)),  appended  here- 
to as  Appendix  E,  pages  44-45.  By  the  change  we  have 
just  mentioned,  Congress  has  specifically  authorized 
deductions  from  seamen's  wages  for  contribution  to 
state  unemployment  compensation  funds,  but  allows 
only  one  jurisdiction  to  make  the  deductions  as  to 
each  ship. 

There  is  another  principle  more  closely  related  to 
our  argument  but,  we  believe,  separate  from  it,  ex- 
cept for  a  useful  analogy.  We  refer  to  the  doctrine 
that  Congress  by  occupying  a  field  may  preclude  state 
action  that  would  otherwise  be  permissible.  The  rule 
to  which  we  now  refer  is  not  invoked  where  there 
is  a  direct  conflict  (see  Kelly  v.  Washington,  302 
U.S.  1,  82  L.ed.  3),  but  where,  in  the  absence  of  direct 
conflict,  federal  laws  are  found  that  are  so  com- 
prehensive as  to  manifest  an  intention  to  assume 
completely  the  control  of  the  subject  and  by  impli- 
cation all  action  other  than  congressional  action  is 
prohibited.  This  rule  is  developed  and  expressed  in 
cases  such  as: 

Gibbons  v.  Ofjden,  9  Wheat.  1,  6  L.ed.  23; 
Prigg  v.  Pennsylvania,  16  Pet.  539,  10  L.ed. 
1060; 

Chesapeake  &  0.  R.  Co.  v.  Stapleton,  279 
U.S.  587,  73  L.ed.  861; 

Napier  v.  Atlantic  Coast  Line  R.  Co.,  272 
U.S.  605,  71  L.ed.  432; 

Gilvary  v.  Cuyahoga  Valley  R.  Co.,  292  U.S. 
57,  78  L.ed.   1123; 

Bethlehem  Steel  Co.  v.  Neiv  York  Labor  Rel. 
Bd.,  330  U.S.  767,  91  L.ed.  1234. 


We  do  not  even  have  to  consider  here  whether  and 
when  the  existence  of  general  maritime  rules  as  dis- 
tinguished from  statutes  may  preclude  state  action, 
a  possibility  recognized  by  Standard  Dredging  Corp. 
V.  Murphy,  319  U.S.  306,  87  L.ed.  1416,  and  sup- 
ported by  Union  Fish  Co.  v.  Erickson,  248  U.S.  308, 
63  L.ed.  261,  and  by  Southern  P.  Co.  v.  Jensen,  244 
U.S.  205,  61  L.ed.  1086,  read  with  the  suggested 
interpretation  found  in  Standard  Dredging  Corp.  v. 
Miirphy,  supra.  The  federal  laws  that  we  set  against 
the  Alaska  act  are  all  statutes  enacted  by  Congress. 

The  point  we  wish  to  make  in  this  brief  is  simply 
that  the  withholding  provisions  of  the  Alaska  statute 
are,  as  applied  to  seamen,  inconsistent  with  the 
meaning  of  federal  statutes  dealing  with  seamen's 
wages  and  with  the  purpose  of  those  statutes.  The 
meaning  and  the  purpose  are  necessarily  interwoven, 
but  so  far  as  practicable  we  will  separately  discuss 
the  two  aspects.  The  meaning  and  effect  of  the  federal 
statutes  are  that  all  deductions  from  a  seaman's 
wages,  except  those  specifically  authorized,  are  pro- 
hibited. Further,  the  enforcement  of  the  withholding 
provisions  of  the  Alaska  act  is  prohibited  as  an 
''arrestment  or  attachment"  under  46  U.S.C.A.  601. 
And,  if  the  meaning  and  effect  fall  short  of  those 
results,  the  Congressional  purpose  certainly  does  not, 
and  it  is  equally  effective  to  nullify  the  withholding 
provisions  of  the  Alaska  act  as  applied  to  seamen. 
The  federal  statutes  to  which  we  refer  are  cited  in 
our  Summary  of  Argument  and  quoted  in  Appendix 
B,  of  this  brief,  pages  30-41. 

Certain  decisions  squarely  support  the  view  that 
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there  is  a  direct  conflict  between  the  Alaska  statutory 
provisions  in  question  and  the  federal  statutes  for 
the  protection  of  seamen  we  have  cited. 

InShilTnanv.  United  States,  164  F.(2d)  649  (CCA. 
2,  1947),  the  court,  after  reviewing  certain  of  the 
federal  statutes  dealing  with  wages  of  seamen,  said: 
"The  above  sections  look  towards  payment  to 
the  seaman  by  his  employer,  at  the  termination 
of  the  employment,  of  all  his  earned  wages,  with- 
out any  deductions  except  those  expressly  author- 
ized by  statute." 

Some  of  the  statutory  provisions  mentioned  by  the 
court  apply  to  discharges  in  a  foreign  port,  but  the! 
provisions  relied  upon  merely  require  that  in  such 
instance  all  wages  thai  are  due  he  paid  in  the  presence 
of  the  U.S.  consul  and  charge  the  consul  with  the  duty 
of  enforcing  the  right.  And  46  U.S.C.A.  Sec.  597,  ap- 
plicable to  all  domestic  discharges,  specifies  that  every 
seaman  ''when  the  voyage  is  ended  *  *  *  shall  be  en- 
titled to  the  rewainder  of  the  wages  ivhich  shall  be 
then  due  him,^'  which  certainly  amounts  to  the  same 
thing. 

In  Americafi-Hawaiian  S.  S.  Co.  v.  Fisher,  82  F. 
Supp.  193  (1948),  the  Oregon  District  Court,  in  hold- 
ing the  Oregon  State  income  tax  unconstitutional  as 
applied  to  seamen  said  that  federal  statutes  "specify 
that  no  deductions  shall  be  made  from  seamen  except 
as  authorized  by  federal  law." 

If  these  interpretations  of  the  federal  statutes  are 
correct,  the  withholding  provisions  of  the  Alaska 
statute  obviously  can  have  no  application  to  the  sea- 
men employees  of  appellant. 


In  addition  to  the  foregoing,  the  court  in  American 
Hawaiian  S.  S.  Co.  v.  Fisher,  supra,  said: 

"In  particular,  46  U.S.C.A.  Sec.  601,  pro- 
hibits the  attachment  of  the  wages  of  seamen  and 
provides  that  every  payment  of  wages  to  a  sea- 
man shall  be  valid,  notwithstanding  any  previous 
sale  or  assignment  thereof  or  any  attachment 
encumbrance  or  arrestment  thereon.  Said  provi- 
sions of  the  law  of  the  United  States  are  the 
supreme  law  of  the  land  pursuant  to  Clause  2, 
Article  VI  of  the  Constitution  of  the  United 
States." 

Under  both  the  Oregon  statute  and  the  Alaska  sta- 
tute (Sec.  8D  (1)  ),  an  employer  who  does  not  deduct 
the  specified  tax  from  the  employee's  wage  is  liable 
to  the  creditor  State  or  Territory  and,  in  practical 
effect,  this  is  indistinguishable  from  garnishment  and 
garnishment  is  prohibited  under  the  designation  "at- 
tachment" in  46  U.S.C.A.  601,  as  Wilder  v.  Inter- 
Island  Steam  Navigation  Co.,  211  U.S.  239,  53  L.ed. 
164,  hereinafter  discussed,  makes  doubly  clear.  In 
fact,  the  Oregon  and  Alaska  statutes,  so  far  as  ma- 
terial to  this  case,  are  substantially  the  same,  as 
will  readily  appear  from  comparison  of  the  pertinent 
parts  quoted  in  the  appendix  of  this  brief  (Appendix 
C  and  D,  pages  42  and  43). 

The  only  distinction  between  the  withholding  pro- 
vision of  the  Alaska  statute  and  the  ordinary  garnish- 
ment is  that  the  Alaska  statute  imposes  the  with- 
holding burden  upon  the  employer  prior  to  the  insti- 
tution of  any  court  proceeding,  whereas,  a  garnish- 
ment does  not  bind  the  employer  to  withhold  until  the 
writ  has  issued  and  been  served,  but  this  distinction 
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certainly  is  artificial  rather  than  substantial.  In 
either  case,  the  wage  is  applied  by  force  of  law  and 
legal  process  to  a  debt  (see  Sec.  12 A  of  Alaska  act, 
our  Appendix  C,  page  43,  which  expressly  character- 
izes the  tax  obligation  a  debt). 

The  Oregon  court's  view  that  the  withholding  pro- 
vision of  the  tax  statute  would  amount  to  an  attach- 
ment of  wages  is  further  supported  by  the  decision 
of  the  United  States  Supreme  Court  in  Wilder  v. 
Inter-Island  Steam  Navigation  Co.,  211  U.  S.  239, 
53  L.ed.  164.  The  question  in  that  case  was  whether 
the  prohibition  against  "arrestment  and  attachments" 
precludes  garnishment  (called  an  attachment  in  the 
Hawaiian  statute  under  consideration)  of  seamen's 
wages  after  judgment  against  the  seaman.  The  court 
said: 

''Neither  of  the  words  used  in  the  statute, 
'attachment'  or  'arrestment,'  considered  literally, 
has  reference  to  executions  or  proceedings  in  aid 
of  executions  to  subject  property  to  the  payment 
of  judgments,  but  refers,  as  we  have  seen,  to 
the  process  of  holding  property  to  abide  the  judg- 
ment. But  we  are  of  opinion  that  the  statute  is 
not  to  be  too  narrowly  construed,  but  rather  to 
be  liberally  interpreted  with  a  view  to  effecting 
the  protection  intended  to  be  extended  to  a  class 
of  persons  whose  improvidence  and  prodigality 
have  led  to  legislative  provisions  in  their  favor, 
and  which  has  made  them,  as  Mr.  Justice  Story 
declared,  'the  wards  of  admiralty.'  Harden  v. 
Gordan,2  Mason  541,  Fed.  Cas.  No.  6,047." 

Then,  after  discussing  the  various  statutes  enacted 
to  protect  the  seaman  against  his  own  improvidence 


and  restricting  his  right  to  make  wage  assignments, 

the  court  said: 

"Furthermore,  there  are  other  sections  in  the 
title  which  strongly  support  the  conclusion  that 
it  was  not  intended  that  seamen's  wages  should 
be  seized  upon  execution  or  attachment  to  collect 
judgments  rendered  at  common  law." 

After  reviewing  the  sections  to  which  the  last  quota- 
tion relates  the  court  said: 

"We  think  that  these  provisions,  read  in  con- 
nection with  §4536,  necessitate  the  conclusion 
that  it  was  intended  not  only  to  prevent  the  sea- 
man from  disposing  of  his  wages  by  assignments 
or  otherwise,  but  to  preclude  the  right  to  compel  a 
forced  assignment,  by  garnishee  or  other  similar 
process,  which  would  interfere  with  the  remedy 
in  admiralty  for  the  recovery  of  his  wages  by 
condemnation  of  the  ship." 

We  believe  that  the  foregoing  interpretations  of  the 
federal  statutes  gain  support  from  a  consideration 
of  the  manner  in  which  the  federal  statutes  came 
into  being.  We  are  now  referring  to  the  fact  that 
Congress  enacted  in  one  piece  of  legislation  the  com- 
prehensive Shipping  Commissioner's  Act  of  1872  (17 
Stat,  at  L.  p.  262,  Act  of  June  7,  1872,  Chap. 
CCCXXII)  (Appendix  A,  pages  19-30).  This  Act,  the 
pertinent  parts  of  which  we  have  quoted  in  the  Appen- 
dix of  this  brief,  prohibited  the  receipt  of  money  for 
providing  a  seaman  with  employment  (Sec.  11), 
required  all  stipulations  for  allotments,  if  made  at 
the  commencement  of  a  voyage,  to  be  inserted  in  the 
employment  agreement  (Sec.  16),  prohibited  advances 
or  advance  security  by  seamen,  except  to  the  sea- 
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man  himself,  or  to  his  wife  or  mother,  and  required 
all  deductions  to  be  kept  in  the  log  book  (Sec.  23), 
protected  him  against  voluntary  abandonment  of 
rights  as  to  wages  (Sec.  31) ;  provided  that  wages  do 
not  depend  on  freight  (Sec.  32),  and  that  wages  ter- 
minate with  loss  of  the  ship  (Sec.  33),  and  are  not 
payable  if  the  seaman  improperly  refuses  to  work 
or  is  lawfully  imprisoned  (Sec.  34),  provided  for 
prompt  payment  of  wages  and  a  penalty  for  delay 
(Sec.  35),  provided  for  deductions  by  way  of  for- 
feiture for  misconduct  (Sec.  51),  but  strictly  regu- 
lated the  manner  of  imposition  (Sec.  52),  provided  for 
the  disposition  of  wages  forfeited  for  desertion  (Sec. 
55),  and  for  the  determination  of  questions  con- 
cerning forfeitures  or  deductions  (Sec.  56),  provided 
for  a  limited  reimbursement  from  seamen's  wages 
for  costs  incurred  by  the  master  for  procuring  a  sea- 
man's conviction  (Sec.  57),  prohibited  attachment 
of  seamen's  wages  and  assignments  and  sales  of  wages 
except  advance  securities  provided  for  by  the  Act 
(Sec.  61),  and,  generally,  provided  for  the  enforce- 
ment of  the  seaman's  rights  respecting  wages  and  de- 
ductions therefrom  through  the  establishment  of  Ship- 
ping Commissioners.  This  act  has,  of  course,  been 
amended  many  times,  but  certainly  the  amendments 
evidence  no  intention  to  narrow  the  protection  afford- 
ed seamen.  Further  the  act  was  imposed  upon  ran- 
dom generic  laws,  so  that  the  complete  effect  at  the 
time  of  enactment  was  to  produce  an  even  more  com- 
prehensive coverage  than  our  summary  shows.  What 
we  believe  to  be  all  of  the  current  federal  statutes 
dealing  to  the  subject  matter  are  appended  hereto 
as  Appendix  B,  pages  30-41.  Of  those  sections  quoted  in 
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Appendix  B,  all  except  Section  701  are  applicable  to 
the  crew  members  employed  by  appellant  in  the  coast- 
wise Alaska  trade,  and  all  of  the  sections  are  appli- 
cable to  all  crew  members  employed  by  appellant 
in  any  other  Alaska  trade.  We  make  this  statement 
in  the  light  of  Sections  544  and  563  of  Title  46 
U.S.C.A. 

The  adoption  of  this  comprehensive  plan  at  one 
time  is  certainly  more  significant  evidence  of  a 
legislative  purpose  fully  to  cover  the  field  of  per- 
missible deductions  and  charges  against  seamen's 
wages  than  a  gradual  accumulation  of  fragmentary 
legislation  would  be.  Congress  prohibited  ^'attach- 
ments and  arrestments,"  advancements,  and  allot- 
ments, subject  to  specified  exceptions,  and  made 
strict  provision  for  penalties  and  forfeitures  re- 
sulting in  wage  deductions.  As  the  Supreme  Court 
said  in  the  Wilder  case,  supra,  this  enactment  evi- 
denced an  intention  to  secure  to  the  seaman  his 
wages,  and  a  remedy  in  an  admiralty  court  for  his 
wages,  without  permitting  any  action  that  might  in 
effect  impair  or  nullify  those  rights.  In  order  to 
accomplish  this  purpose,  Congress  specifically  men- 
tioned and  prohibited  or  restricted  all  deductions 
from  and  charges  against  seamen's  pay.  We  are  quite 
certain  that  a  withholding  provision  such  as  con- 
tained in  the  Alaska  statute  was  not  mentioned  only 
because  not  conceived,  or  at  least  not  conceived  as 
a  practical  possibility,  by  members  of  Congress  in 
1872. 

We  may  profitably  look  at  this  problem  from  an- 
other aspect.  By  specific  provision  in  the  Alaska  law 
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the  tax  is  a  debt  (Section  12 A,  Alaska  Act,  our  Ap- 
pendix C  page  43).  If  there  were  no  withholding  pro- 
vision in  the  act,  we  believe  it  is  clear  that  Alaska 
could  not  collect  the  tax  by  garnishment  of  wages. 
From  this  standpoint  it  seems  incredible  that  Alaska 
could  accomplish  the  same  result  by  imposing  the  dis- 
traint, if  such  it  may  be  called,  prior  to  court  action. 

It  seems  to  us  that  Section  605  of  Title  46,  U.S.C. 
A.,  strongly  supports  the  inference  of  a  prohibition 
against  deductions  not  specifically  authorized,  as 
drawn  from  other  sections  of  Title  46.  Section  605 
provides  that  when  a  seaman  is  paid  under  the  direc- 
tion of  a  consular  officer  or  agent  at  any  foreign 
port  or  place  he  shall  be  paid  in  gold  or  its  equivalent 
^'without  any  deduction  whatever."  We  take  it  that 
this  section  confirms  our  view  that  Congress  in- 
tended that  every  question  concerning  deductions  from 
a  seaman's  pay  shall  be  saved  until  the  seaman  has 
the  aid  of  a  Shipping  Commissioner  and  access  to  a 
convenient  admiralty  court.  Thus,  Congress  has  said 
that  where  a  seaman  is  discharged  in  a  foreign  port 
and  therefore  does  not  have  access  to  a  Shipping 
Commissioner  or  United  States  admiralty  court,  no  de- 
duction may  be  made. 

Knowing  the  purpose  of  Congress,  the  Alaska  sta- 
tute should  not  be  sanctioned  as  applied  to  seamen 
merely  because  an  artificial  basis  has  been  created 
to  distinguish  it  from  the  things  expressly  pro- 
hibited. A  statement  by  Mr.  Justice  Holmes  in  John- 
son V.  U.  S.,  163  Fed.  30,  32,  18  L.R.A.  (n.s.)  1194, 
CCA.  1,  is  most  apt: 

"A  statute  may  indicate  or  require  as  its  jus- 
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tification  a  change  in  the  policy  of  the  law,  al- 
though it  expresses  that  change  only  in  the  spe- 
cific cases  most  likely  to  occur  to  the  mind.  The 
legislature  has  the  power  to  decide  what  the 
policy  of  the  law  shall  be,  and  if  it  has  inti- 
mated its  will,  however  indirectly,  that  will 
should  be  recognized  and  obeyed.  The  major 
premise  of  the  conclusion  expressed  in  a  sta- 
tute, the  change  of  policy  which  induces  the 
enactment,  may  not  be  set  out  in  terms  but  it 
is  not  an  adequate  discharge  of  duty  for  the 
courts  to  say:  'We  see  what  you  are  driving  at, 
but  you  have  not  said  it  and,  therefore,  we  shall 
go  on  as  before.'  " 

This  quotation  is  found  in  a  footnote  to  Keifer  & 
Keifer  v.  R.  F.  C,  306  U.S.  381,  83  L.ed.  784,  to- 
gether with  other  authorities  conveying  a  similar 
thought. 

The  foregoing  quotation  has  peculiar  force  when 
applied  to  the  instant  case  because  here  the  problem 
is  not  merely  what  the  acts  of  Congress  mean,  but 
what  Congress  purposed.  Even  if  the  meaning  and 
effect  of  the  federal  statutes  in  question  fall  short 
of  what  we  have  claimed,  surely  we  have  not  over- 
stated the  congressional  intent.  We  would  judge  from 
what  Mr.  Justice  Holmes  has  said,  that,  the  con- 
gressional purpose  being  known,  the  statutes  should 
be  given  meaning  and  effect,  or  rules  of  decision 
adopted,  that  effectuate  such  purpose.  However,  that 
particular  question  cannot  possibly  arise  here  be- 
cause, even  if  the  congressional  intent  has  not  been 
carried  into  general  effect,  the  purpose  of  Congress 
precludes  any  inconsistent  local  legislation. 
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The  cases  involving  the  principle  that  the  occu- 
pation of  a  field  by  Congress  v^ill  preclude  state  ac- 
tion even  as  to  details  not  touched  upon  by  the  federal 
law  substantiate  what  we  have  just  said  as  to  the  ef- 
fectiveness of  congressional  purpose  as  a  bar  to  local 
action.  The  theory  of  the  cases  involving  the  doctrine 
of  congressional  occupation  of  a  given  field  is  that 
where  Congress  has  dealt  comprehensively  with  a  cer- 
tain Federal  subject  and  thereby  indicated  its  in- 
tention to  assume  complete  control  of  the  subject 
matter  "its  silence  as  to  what  it  does  not  do  is  as  ex- 
pressive of  what  its  intention  is  as  the  direct  pro- 
visions made  by  it."  (Quoted  in  Chesapeake  &  0.  R. 
Co,  V.  Stapleton,  279  U.S.  587,  73  L.ed.  861,  from 
Prigg  v.  Penn.,  16  Pet.  539,  617,  10  L.ed.  1060,  1089.) 

In  Gilvary  v.  Cuyahoga  Valley  R.  Co.  292  U.S.  57, 
78  L.ed.  1123,  the  court  said  that  "the  purpose  ex- 
clusively to  regulate  need  not  be  specifically  de- 
clared" and,  as  respects  Federal  Safety  Appliance 
Acts, 

"So  far  as  the  safety  equipment  of  such  ve- 
hicles  is  concerned,   these   Acts   operate   to   ex- 
clude state  regulation  whether  consistent,  com- 
plementary,  additional  or  otherwise." 
citing  Prigg  v.  Penn.,  supra,  and  other  cases. 

In  Savage  v.  Jones,  225  U.S.  501,  533,  56  L.ed. 
1182,  1195,  the  court  said: 

"For  when  the  question  is  whether  a  federal 
act  overrides  a  state  law,  the  entire  scheme  of 
the  statute  must,  of  course,  be  considered,  and 
that  which  needs  must  be  implied  is  of  no  less 
force  than  that  which  is  expressed.  If  the  pur- 
pose of  the  act  cannot  otherwise  be  accomplished 
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— if  its  operation  within  its  chosen  field  else 
must  be  frustrated  and  its  provisions  refused 
their  natural  effect — the  state  law  must  yield  to 
the  regulation  of  Congress  within  the  sphere  of 
its  delegated  power." 

In  Cloverleaf  Butter  Co.  v.  Patterson,  315  U.S.  148, 
155,  86  L.ed.  754,  762,  the  court  said: 

''Where  this  power  to  legislate  exists,  it  often 
happens  that  there  is  only  a  partial  exercise  of 
that  power  by  the  federal  government.  In  such 
cases  the  state  may  legislate  freely  upon  those 
phases  of  the  commerce  which  are  left  unreg- 
ulated by  the  nation.  But  where  the  United 
States  exercises  its  power  of  legislation  so  as  to 
conflict  with  the  regulation  of  the  state,  either 
specifically  or  by  implication,  the  state  legisla- 
tion becomes  inoperative  and  the  federal  legis- 
lation exclusive  in  its  application. 

"When  the  prohibition  of  state  action  is  not 
specific  but  inferable  from  the  scope  and  pur- 
pose of  the  federal  legislation,  it  must  be  clear 
that  the  federal  provisions  are  inconsistent  with 
those  of  the  state  to  justify  the  thwarting  of 
state  regulation." 

There  is  a  helpful  analogy  in  many  of  the  cases 
dealing  with  the  inhibition  upon  local  action  respect- 
ing certain  federal  subjects  even  where  there  is  com- 
plete silence  in  the  federal  law.  Certain  of  those 
cases,  and  perhaps  most  of  them,  base  the  inhibi- 
tion upon  the  presumed,  though  unexpressed,  intent 
of  Congress.  Such  cases  are  collected  in  Southern 
Pacific  Co.  v.  Arizona,  325  U.S.  761,  768,  89  L.ed. 
1915,  1924.  Here  again,  Congress'  unexpressed,  but 
inferred,  intent  forestalls  state  action. 
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Thus,  so  much  of  Southern  Pacific  Co.  v.  Jensen, 
244  U.S.  205,  61  L.ed.  1086,  as  declares  that  the 
states  lack  power 

''to  contravene  the  essential  purposes  of,  or  to 
work  material  injury  to,  characteristic  features 
of  (the  maritime)  law" 

is  still  sound,  however  much  the  views  expressed  in 
the  opinion  may  now  be  limited  in  other  respects. 

In  the  cases  relating  to  occupation  of  the  field  by 
Congress,  and,  for  that  matter  in  the  cases  holding 
complete  silence  of  Congress  as  to  certain  subjects 
implies  a  prohibition,  there  is  a  general  negative  in- 
ference. We  mean  that  there  is  an  implied  prohibi- 
tion against  any  regulation  of  the  subject  matter 
by  local  authority.  In  the  instant  case  the  implica- 
tion is  affirmative  and,  besides,  it  is  not  drawn  a 
priori  from  the  statutes  but  is  forced  into  view  by 
the  United  States  Supreme  Court  in  Wilder  v.  Inter- 
Island  Steam  Navigation  Co.,  211  U.S.  239,  53  L.ed. 
164.  Congress,  according  to  the  Supreme  Court,  af- 
firmatively disapproves  of  charges  imposed  here 
and  there  against  a  seaman's  wages  and,  instead,  has 
closely  restricted  wage  deductions  and  carefully 
shielded  the  seaman's  wages  until  he  comes  to  the 
port  of  discharge  where  he  is  to  be  assisted  by  a  fed- 
eral official,  the  Shipping  Commissioner,  and  is  to 
have  ready  access  and  summary  relief  in  the  admir- 
alty courts. 

The  Wilder  case  asserts  the  intention  of  Congress 
jealously  to  protect  the  wages  of  seamen  against  de- 
ductions and  charges  until  they  reach  the  seaman's 
pocket  and  we  should  bear  in  mind  that  the  guarantee 
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stated  in  the  Wilder  case  of  a  right  of  access  to  an 
admiralty  court  for  an  adjudication  of  all  matters 
pertaining  to  wages  was  even  more  than  a  guaran- 
tee of  access  to  a  court  of  that  kind  for  such  pur- 
poses. It  was  the  obvious  intention  to  give  seamen 
the  aid  of  Shipping  Commissioners  and  access  to  a 
convenient  and  sympathetic  forum  at  a  convenient 
time  to  litigate  questions  pertaining  to  wages. 

A  seaman  cannot  go  back  to  jurisdiction  after  jur- 
isdiction he  has  touched  to  contest  charges  against 
his  pay.  In  this  respect  a  statute  such  as  the  Alaska 
act  falls  afoul  of  the  plain  intent  and  meaning  of  the 
federal  laws.  If  the  Alaska  act  be  sustained,  a  sea- 
man on  an  American  ship  may  theoretically  have  in- 
come tax  deductions  in  twenty  or  more  states  and 
territories  (and,  practically,  in  perhaps  ten)  and  be 
hopelessly  handicapped  in  any  adjustments  of  the 
tax.  Both  as  a  technical  and  a  practical  matter  it  is 
not  sufficient  to  say  that  the  shipowner  should  not 
deduct  the  tax  unless  it  is  properly  due.  As  well  say 
that  a  suitor  and  court  should  not  attach  wages  un- 
less the  claim  is  just  and  accurately  stated.  So  far  as 
there  is  any  difference  it  is  a  difference  in  degree. 
In  fact,  as  we  read  the  Alaska  act  (Sec.  8,  C,  bor- 
rowing 26  U.S.C.A.  1622,  which  incorporates  26  U.S. 
C.A.  322(a) ),  payment  to  the  taxing  authority  would 
work  an  aquittance  as  far  as  the  ship-owner  is  con- 
cerned so  that  the  seaman  would  have  to  take  up  his 
troubles  with  the  Territory  of  Alaska  or,  if  we  assume 
the  enactment  of  such  a  tax  in  other  jurisdictions, 
with  the  various  taxing  authorities  involved.  Further- 
more, self  interest  would  influence  the  employer  to 
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favor  the  Territory  rather  than  the  seaman,  because 
the  employer  is  subject  to  penalties  if  he  does  not 
withhold  enough  but  there  is  no  penalty  for  withhold- 
ing too  much. 

We  would  assume  that  if  and  when  Congress  is 
prepared  to  sanction  withholding  from  seamen's  pay 
of  local  income  taxes  it  will  enact  some  appropriate 
legislation  that  probably  will  follow  along  the  lines 
of  the  policy  laid  down  respecting  local  unemployment 
compensation  deductions.  By  26  U.S.C.A.  Sec.  1606 
(f )  (App.  E,  pages  44-45,  this  brief)  only  one  state, 
the  state  from  which  a  ship's  operations  are  directed, 
may  impose  unemployment  compensation  charges,  but 
it  may  impose  such  charges  as  to  all  services  by  mem- 
bers of  the  crew  of  such  ship  no  matter  where  per- 
formed. 

CONCLUSION 

Section  8  of  the  Alaska  act  is  inconsistent  with 
the  meaning  and  purpose  of  the  acts  of  Congress  de- 
signed to  protect  the  wages  of  seamen.  It  is,  there- 
fore, plainly  invalid  and  its  enforcement  should  be 
enjoined. 

Respectfully  submitted, 
John  Geisness, 

Bassett  &  Geisness 
AmicL  Curiae 
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APPENDIX  A 

Shipping  Commissioners'  Act  of  1872 

Act  of  June  7,  1872  (17  St.  at  L.  p.  262),  Chap. 
CCCXXII. — An  Act  to  authorize  the  Appointment  of 
Shipping-commissioners  by  the  several  Circuit  Courts 
of  the  United  States,  to  superintend  the  Shipping 
and  Discharge  of  Seamen  engaged  in  Merchant  Ships 
belonging  to  the  United  States,  and  for  the  further 
Protection  of  Seamen. 

SEC.  11.  That  if  any  person  shall  demand  or  re- 
ceive, either  directly  or  indirectly,  from  any  sea- 
man seeking  employment  as  a  seaman,  or  from  any 
other  person  seeking  employment  as  a  seaman,  or 
from  any  person  on  his  behalf,  any  remuneiation 
whatever,  other  than  the  fees  hereby  authorized,  for 
providing  him  with  employment,  he  shall,  for  every 
such  offence,  incur  a  penalty  not  exceeding  one  hun- 
dred dollars. 

SEC.  16.  That  all  stipulations  for  the  allotment  of 
any  part  of  the  wages  of  a  seaman  during  his  ab- 
sence which  are  made  at  the  commencement  of  the 
voyage  shall  be  inserted  in  the  agreement,  and  shall 
state  the  amounts  and  times  of  the  payments  to  be 
made,  and  the  persons  to  whom  such  payments  are 
to  be  made. 

SEC.  17.  That  no  advance  of  wages  shall  be  made 
or  advance  security  given  to  any  person  but  to  the 
seaman  himself,  or  to  his  wife  or  mother;  and  no 
advance  of  wages  shall  be  made,  or  advance  security 
given,  unless  the  agreement  contains  a  stipulation  for 
the  same,  and  an  accurate  statement  of  the  amount 
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thereof;  and  no  advance  wages  or  advance  security 
shall  be  given  to  any  seaman  except  in  the  presence 
of  the  shipping-commissioner. 

SEC.  18.  That  if  any  advance  of  wages  is  made  or 
advance  security  given  to  any  seaman  in  any  such 
manner  as  to  constitute  a  breach  of  any  of  the  above 
provisions,  the  wages  of  such  seaman  shall  be  re- 
coverable by  him  as  if  no  such  advance  had  been 
made  or  promised;  and  in  the  case  of  any  advance 
security  so  given  no  person  shall  be  sued  thereon  un- 
less he  was  a  party  to  such  breach. 

SEC.  19.  That  whenever  any  advance  security  is 
discounted  for  any  seaman,  such  seaman  shall  sign 
or  set  his  mark  to  a  receipt  indorsed  on  the  security, 
stating  the  sum  actually  paid  or  accounted  for  to 
him  by  the  person  discounting  the  same;  and  if  the 
seaman  sails  in  the  ship  from  the  port  of  departure 
mentioned  in  the  security,  and  is  then  duly  earning 
his  wages,  or  is  previously  discharged  with  the  con- 
sent of  the  master,  but  not  otherwise,  the  person 
discounting  the  security  may,  ten  days  after  the 
final  departure  of  the  ship  from  the  said  port  of 
departure  mentioned  in  the  security,  sue  for  and  re- 
cover the  amount  promised  by  the  security,  with  costs, 
either  from  the  owner  or  from  any  agent  who  has 
drawn  or  authorized  the  drawing  of  the  security,  in 
any  justice's  or  other  competent  court;  and  in  any 
such  proceeding  it  shall  be  sufficient  for  such  per- 
son to  prove  the  security  was  given  by  the  owner  or 
master,  or  some  other  authorized  ai^ent,  and  that  the 
same  was  discounted  to  and  receipted  by  the  seaman, 
and  the  seaman  shall  be  presumed  to  have  sailed  in 
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the  ship  from  such  port  as  aforesaid,  and  to  be  duly 
earning  his  wages,  unless  the  contrary  is  proved. 

SEC.  22.  That  all  seamen  discharged  in  the  United 
States  from  merchant  ships  engaged  in  voyages  as 
described  in  section  twelve  of  this  act  shall  be  dis- 
charged and  receive  their  wages  in  the  presence  of 
a  duly  authorized  shipping-commissioner  under  this 
act,  except  in  cases  where  some  competent  court 
otherwise  directs;  and  any  master  or  owner  of  any 
such  ship  who  discharges  any  such  seaman  belong- 
ing thereto,  or,  except  as  aforesaid,  pays  his  wages 
within  the  United  States  in  any  other  manner,  shall 
incur  a  penalty  not  exceeding  fifty  dollars. 

SEC.  23.  That  every  master  shall,  not  less  than 
forty-eight  hours  before  paying  off  or  discharging 
any  seaman,  deliver  to  him,  or  if  he  is  to  be  dis- 
charged before  a  shipping-commissioner,  to  such  ship- 
ping-commissioner, a  full  and  true  account  of  his 
wages,  and  all  deductions  to  be  made  therefrom  on 
any  account  whatsoever;  and  in  default  shall,  for 
each  offence,  incur  a  penalty  not  exceeding  fifty  dol- 
lars; and  no  deduction  from  the  wages  of  any  sea- 
man (except  in  respect  of  any  matter  happening  af- 
ter such  delivery)  shall  be  allowed,  unless  it  is  in- 
cluded in  the  account  delivered;  and  the  master 
shall,  during  the  voyage,  enter  the  various  matters 
in  respect  to  which  such  deductions  are  made,  with 
the  amounts  of  the  respective  deductions  as  they 
occur,  in  a  book  to  be  kept  for  that  purpose,  to  be 
called  the  ^'Official  Log-book,"  as  hereinafter  pro- 
vided, and  shall,  if  required,  produce  such  book  at 
the  time  of  the  payment  of  wages,  and,  also,  upon 


22 

the  hearing,  before  any  competent  authority,  of  any 
complaint  or  question  relating  to  such  payment. 

SEC.  25.  That  every  shipping-commissioner  shall 
hear  and  decide  any  question  whatsoever  between  a 
master,  consignee,  agent,  or  owner,  and  any  of  his 
crew,  which  both  parties  agree  in  writing  to  submit 
to  him;  and  every  award  so  made  by  him  shall  be 
binding  on  both  parties,  and  shall,  in  any  legal  pro- 
ceedings which  may  be  taken  in  the  matter,  before 
any  court  of  justice,  be  deemed  to  be  conclusive  as 
to  the  rights  of  parties,  and  any  document  purport- 
ing to  be  under  the  hand  and  official  seal  of  a  com- 
missioner, such  submission  or  award  shall  be  prima- 
facie  evidence  thereof. 

SEC.  26.  That  in  any  proceeding  relating  to  the 
wages,  claims,  or  discharge  of  any  seaman,  carried 
on  before  any  shipping-commissioner,  under  the  pro- 
visions of  this  act,  such  shipping-commissioner  may 
call  upon  the  owner,  or  his  agent,  or  upon  the  master, 
or  any  mate,  or  any  other  member  of  the  crew,  to  pro- 
duce any  log-books,  papers,  or  other  documents  in  their 
respective  possession  or  power,  relating  to  any  mat- 
ter in  question  in  such  proceedings,  and  may  call  be- 
fore him  and  examine  any  of  such  persons,  being 
then  at  or  near  the  place,  on  any  such  matter;  and 
every  owner,  agent,  master,  mate,  or  other  member 
of  the  crew,  who,  when  called  upon  by  the  shipping- 
commissioner,  does  not  produce  any  such  books,  pap- 
ers, or  documents  as  aforesaid,  if  in  his  possession 
or  power,  or  does  not  appear  and  give  evidence,  shall, 
unless  he  shows  some  reasonable  cause  for  such  a  de- 
fault, for  each  offence  incur  a  penalty  not  exceed- 
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ing  one  hundred  dollars,  and,  on  application  being 
made  by  the  shipping-commissioner,  shall  be  further 
punished,  in  the  discretion  of  the  court,  as  in  other 
cases  of  contempt  of  the  process  of  the  court. 

SEC.  27.  That  the  following  rules  shall  be  ob- 
served with  respect  to  the  settlement  of  wages,  that 
is  to  say:  First,  upon  the  completion,  before  a  ship- 
ping-commissioner, of  any  discharge  and  settlement, 
the  master  or  owner  and  each  seaman  respectively,  in 
the  presence  of  the  shipping-commissioner,  shall  sign 
a  mutual  release  of  all  claims  for  wages  in  respect 
of  the  past  voyage  or  engagement,  and  the  ship- 
ping-commissioner shall  also  sign  and  attest  it,  and 
shall  retain  it  in  a  book  to  be  kept  for  that  purpose: 
PROVIDED,  That  both  the  master  and  seaman  as- 
sent to  such  settlement,  or  the  settlement  has  been 
adjusted  by  the  shipping-commissioner;  secondly, 
such  release  so  signed  and  attested  shall  operate  as  a 
mutual  discharge  and  settlement  of  all  demands  for 
wages  between  the  parties  thereto,  on  account  of 
wages,  in  respect  of  the  past  voyage  or  engagement; 
thirdly,  a  copy  of  such  release,  certified  under  the 
hand  and  seal  of  such  shipping-commissioner  to  be 
a  true  copy,  shall  be  given  by  him  to  any  party  there- 
to requiring  the  same,  and  such  copy  shall  be  re- 
ceivable in  evidence  upon  any  future  question  touch- 
ing such  claims  as  aforesaid,  and  shall  have  all  the 
effect  of  the  original  of  which  it  purports  to  be  a 
copy;  fourthly,  in  cases  in  which  discharge  and  set- 
tlement before  a  shipping-commissioner  are  hereby 
required,  no  payment,  receipt,  settlement,  or  dis- 
charge otherwise  made,  shall  operate  as  evidence  of 
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the  release  or  satisfaction  of  any  claim;  fifthly,  upon 
payment  being  made  by  a  master  before  a  shipping- 
commissioner,  the  shipping-commissioner  shall,  if  re- 
quired, sign  and  give  to  such  master  a  statement  of 
the  whole  amount  so  paid,  and  such  statement  shall, 
between  the  master  and  his  employer,  be  received 
as  evidence  that  he  has  made  the  payments  therein 
mentioned. 

SEC.  31.  That  no  seaman  shall  by  any  agreement 
other  than  is  provided  by  this  act  forfeit  his  lien  upon 
the  ship,  or  be  deprived  of  any  remedy  for  the  re- 
covery of  his  wages  to  which  he  would  otherwise 
have  been  entitled ;  and  every  stipulation  in  any  agree- 
ment inconsistent  with  any  provision  of  tnis  act,  and 
every  stipulation  by  which  any  seaman  consents  to 
abandon  his  right  to  his  wages  in  the  case  of  the  loss 
of  the  ship,  or  to  abandon  any  right  which  he  may 
have  or  obtain  in  the  nature  of  salvage,  shall  be 
wholly  inoperative. 

SEC.  32.  That  no  right  to  wages  shall  be  depend- 
ent on  the  earning  of  freight  by  the  ship,  and  every 
seaman  and  apprentice  who  would  be  entitled  to  de- 
mand and  receive  any  wages  if  the  ship  on  which 
he  has  served  and  earned  freight  shall,  subject  to  all 
other  rules  of  law  and  conditions  applicable  to  the 
case,  be  entitled  to  claim  and  recover  the  same  of  the 
master  or  owner  in  personam,  notwithstanding  that 
freight  has  not  been  earned ;  but  in  all  cases  of  wreck 
or  loss  of  ship,  proof  that  he  has  not  exerted  him- 
self to  the  utmost  to  save  the  ship,  cargo,  and  stores 
shall  bar  his  claim. 
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SEC.  33.  That  in  cases  where  the  service  of  any 
seaman  terminates  before  the  period  contemplated  in 
the  agreement,  by  reason  of  the  wreck  or  loss  of  the 
ship,  such  seaman  shall  be  entitled  to  wages  for  the 
time  of  service  prior  to  such  termination,  but  not 
for  any  further  period. 

SEC.  34.  That  no  seaman  or  apprentice  shall  be 
entitled  to  wages  for  any  period  during  which  he  un- 
lawfully refuses  or  neglects  to  work  when  required, 
after  the  time  fixed  by  the  agreement  for  his  begin- 
ning work,  nor,  unless  the  court  hearing  the  case 
otherwise  directs,  for  any  period  during  which  he  is 
lawfully  imprisoned  for  any  offence  committed  by 
him. 

SEC.  35.  That  the  master  or  owner  of  any  ship 
making  voyages  as  hereinbefore  described  in  section 
twelve  of  this  act,  except  foreign-going  ships,  shall 
pay  to  every  seaman  his  wages  within  two  days  after 
the  termination  of  the  agreement,  or  at  the  time  such 
seaman  is  discharged,  whichever  first  happens;  and 
in  the  case  of  foreign-going  ships,  within  three  days 
after  the  cargo  has  been  delivered,  or  within  five 
days  after  the  seaman's  discharge,  whichever  first 
happens;  and  in  all  cases  the  seaman  shall,  at  the 
time  of  his  discharge,  be  entitled  to  be  paid,  on  ac- 
count, a  sum  equal  to  one-fourth  part  of  the  balance 
due  to  him;  and  every  master  or  owner  who  neglects 
or  refuses  to  make  payment  in  manner  aforesaid 
without  sufficient  cause  shall  pay  to  the  seam.an  a 
sum  not  exceeding  the  amount  of  two  days'  pay  for 
each  of  the  days,  not  exceeding  ten  days,  during 
which  payment  is  delayed  beyond  the  respective  peri- 
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ods  aforesaid;  and  such  sum  shall  be  recoverable  as 
wages  in  any  claim  made  before  the  court;  PRO- 
VIDEDf  That  this  section  shall  not  apply  to  the  mas- 
ters or  owners  of  any  vessel  where  the  seaman  is  en- 
titled to  share  in  the  profits  of  the  cruise  or  voyage. 

SEC.  51.  That  whenever  any  seaman  who  has  been 
lawfully  engaged,  or  any  apprentice  to  the  sea  serv- 
ice, commits  any  of  the  following  offences,  he  shall 
be  liable  to  be  punished  as  follows,  that  is  to  say: 
first,  for  desertion,  he  shall  be  liable  to  imprison- 
ment for  any  period  not  exceeding  three  months,  and 
also  to  forfeit  all  or  any  part  of  the  clothes  or  effects 
he  leaves  on  board,  and  all  or  any  part  of  the  v/ages 
or  emoluments  which  he  has  then  earned;  secondly, 
for  neglecting  and  refusing,  without  reasonable  cause, 
to  join  his  ship,  or  to  proceed  to  sea  in  his  ship,  or 
for  absence  without  leave  at  any  time  within  twenty- 
four  hours  of  the  ship's  sailing  from  any  port,  either 
at  the  commencement  or  during  the  progress  of  any 
voyage,  or  for  absence  at  any  time  without  leave,  and 
without  sufficient  reason,  from  his  ship,  or  from 
his  duty,  not  amounting  to  desertion,  or  not  treated 
as  such  by  the  master,  he  shall  be  liable  to  impi'ison- 
ment  for  any  period  not  exceeding  one  month,  and 
also,  at  the  discretion  of  the  court,  to  forfeit  out  of 
his  wages  a  sum  not  exceeding  the  amount  of  two 
days'  pay,  and,  in  addition,  for  every  twenty-four 
hours  of  absence,  either  a  sum  not  exceeding  six  day's 
pay,  or  any  expenses  which  have  been  properly  in- 
curred in  hiring  a  substitute;  thirdly,  for  quitting 
the  ship  without  leave  after  her  arrival  at  her  port 
of  delivery,  and  before  she  is  placed  in  security,  he 
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shall  be  liable  to  forfeit  out  of  his  wages  a  sum  not 
exceeding  one  month's  pay;  fourthly,  for  wilful  dis- 
obedience to  any  lawful  command,  he  shall  be  liable 
to  imprisonment  for  any  period  not  exceeding  two 
months,  and  also,  at  the  discretion  of  the  court,  to 
forfeit  out  of  his  wages  a  sum  not  exceeding  four 
days'  pay;  fifthly,  for  continued  willful  disobedience 
to  lawful  commands,  or  continued  willful  neglect  of 
duty,  he  shall  be  liable  to  imprisonment  for  any  peri- 
od not  exceeding  six  months,  and  also,  at  the  discre- 
tion of  the  court  to  foi'feit,  for  every  twenty-four 
hours  continuance  of  such  disobedience  or  neglect, 
either  a  sum  not  exceeding  twelve  days'  pay,  or  any 
expenses  which  have  been  properly  incurred  in  hir- 
ing a  substitute;  sixthly,  for  assaulting  any  master 
or  mate,  he  shall  be  liable  to  imprisonment  for  any 
period  not  exceeding  two  years;  seventhly,  for  com- 
bining with  any  other  or  others  of  the  crew  to  dis- 
obey lawful  commands  or  to  neglect  duty,  or  to  im- 
pede navigation  of  the  ship,  or  the  progress  of  the 
voyage,  he  shall  be  liable  to  imprisonment  for  any 
period  not  exceeding  twelve  months;  eighthly,  for 
willfully  damaging  the  ship  or  embezzling  or  wilfully 
damaging  any  of  the  stores  or  cargo,  he  shall  be 
liable  to  forfeit  out  of  his  wages  a  sum  equal  in 
amount  to  the  loss  thereby  sustained,  and  also,  at  the 
discretion  of  the  court,  to  imprisonment  for  any 
period  not  exceeding  twelve  months;  ninthly,  for  any 
act  of  smuggling  of  which  he  is  convicted,  and 
whereby  loss  or  damage  is  occasioned  to  the  master  or 
owner,  he  shall  be  liable  to  pay  such  master  or  owner 
such  a  sum  as  is  sufficient  to  reimburse  the  master 
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or  owner  for  such  loss  or  damage,  and  the  whole  or 
any  part  of  his  wages  may  be  retained  in  satisfac- 
tion or  on  account  of  such  liability,  and  shall  also  be 
liable  to  imprisonment  for  a  period  not  exceeding 
twelve  months. 

SEC.  52.  That  upon  the  commission  of  any  of  the 
offences  enumerated  in  that  last  preceding  section, 
an  entry  thereof  shall  be  made  in  the  official  log- 
book, and  shall  be  signed  by  the  master,  and  also  by 
the  mate  or  one  of  the  crew;  and  the  offender,  if 
still  in  the  ship,  shall,  before  the  next  subsequent  ar- 
rival of  the  ship  at  any  port,  or  if  she  is  at  the  time 
in  port,  before  her  departure  therefrom,  either  be 
furnished  with  a  copy  of  such  entry,  or  have  the  same 
read  over  distinctly  and  audibly  to  him,  and  may 
thereupon  make  such  reply  thereto  as  he  thinks  fit; 
and  a  statement  that  a  copy  of  the  said  entry  has 
been  so  furnished  or  that  the  same  has  been  so  read 
over  as  aforesaid,  and  the  reply  (if  any)  made  by 
the  offender,  shall  likewise  be  entered  and  signed 
in  manner  aforesaid;  and  in  any  subsequent  legal 
proceedings  the  entries  hereinbefore  required  shall, 
if  practicable,  be  produced  or  proved,  and  in  default 
of  such  production  or  proof,  the  court  hearing  the 
case  may,  at  its  discretion,  refuse  to  receive  evidence 
of  the  offence. 

SEC.  55.  That  all  clothes,  effects,  and  wages  which, 
under  the  provisions  of  this  act,  are  forfeited  for  de- 
sertion, shall  be  applied,  in  the  first  instance,  in  pay- 
ment of  the  expenses  occasioned  by  such  desertion  to 
the  master  or  owner  of  the  ship  from  which  the  de- 
sertion has  taken  place,  and  the  balance    (if  any) 
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shall  be  paid  by  the  master  or  owner  to  any  shipping- 
commissioner  resident  at  the  port  at  which  the  voy- 
age of  such  ship  terminates;  and  the  shipping-com- 
missioner shall  account  to  and  pay  over  such  balance 
to  the  judge  of  the  circuit  court  within  one  month 
after  said  commissioner  receives  the  same,  to  be  dis- 
posed of  by  him  in  the  same  manner  as  is  hereinbe- 
fore provided  for  the  disposal  of  the  money,  effects, 
and  wages  of  deceased  seamen;  in  all  other  cases  of 
forfeiture  of  wages,  under  the  provisions  hereinbe- 
fore contained,  the  forfeiture  shall  be  for  the  benefit 
of  the  master  or  owner  by  whom  the  wages  are  pay- 
able; and  in  case  any  master  or  owner  neglects  or 
refuses  to  pay  over  to  the  shipping-commissioner  such 
balance  aforesaid,  he  shall  incur  a  penalty  of  double 
the  amount  of  such  balance,  which  shall  be  recover- 
able by  the  commissioner  in  same  manner  that  sea- 
men's wages  are  recovered. 

SEC.  56.  That  any  question  concerning  the  for- 
feiture of,  or  deductions  from,  the  wages  of  any  sea- 
man or  apprentice  may  be  determined  in  any  pro- 
ceeding lawfully  instituted  with  respect  to  such 
wages,  notwithstanding  that  the  offence  in  respect 
of  which  such  question  arises,  though  hereby  made 
punishable  by  imprisonment  as  well  as  forfeiture,  has 
not  been  made  the  subject  of  any  criminal  proceeding. 

SEC.  57.  That  whenever  in  any  proceeding  relat- 
ing to  seamen's  wages,  it  is  shown  that  any  seaman 
or  apprentice  has,  in  the  course  of  the  voyage,  been 
convicted  of  any  offence  by  any  competent  tribunal, 
and  rightfully  punished  therefor  by  imprisonmnent 
or  otherwise,  the  court  hearing  the  case  may  direct 
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a  part  of  the  wages  due  to  such  seaman,  not  exceed- 
ing fifteen  dollars,  to  be  applied  in  reimbursing  any 
costs  properly  incurred  by  the  master  in  procuring 
such  conviction  and  punishment. 

SEC.  61.  That  no  wages  due  or  accruing  to  any 
seaman  or  apprentice  shall  be  subject  to  attachment 
or  arrestment  from  any  court;  and  every  payment 
of  wages  to  a  seaman  or  apprentice  shall  be  valid  in 
law,  notwithstanding  any  previous  sale  or  assignment 
of  such  wages,  or  of  any  attachment,  incumbrance, 
or  arrestment  thereon;  and  no  assignment  or  sale 
of  such  wages,  or  of  salvage  made  prior  to  the  ac- 
cruing thereof,  shall  bind  the  party  making  the  same, 
except  such  advanced  securities  as  are  provided  for 
in  this  act. 

APPENDIX  B 

46  U.S.C.A.  §576.  Penalty  for  omitting  to  begin  voyage. 

At  the  foot  of  every  such  contract  to  ship  upon 
such  a  vessel  of  the  burden  of  fifty  tons  or  upward 
there  shall  be  a  memorandum  in  writing  of  the  day 
and  the  hour  when  such  seaman  who  shipped  and 
subscribed  shall  render  himself  on  board  to  begin 
the  voyage  agreed  upon.  If  any  seaman  shall  neglect 
to  render  himself  on  board  the  vessel  for  which  he  has 
shipped  at  the  time  mentioned  in  such  memorandum 
without  giving  twenty-four  hours'  notice  of  his  in- 
ability to  do  so,  and  if  the  master  of  the  vessel  shall, 
on  the  day  in  which  such  neglect  happened,  make  an 
entry  in  the  log  book  of  such  vessel  of  the  name  of 
such  seaman,  and  shall  in  like  manner  note  the  time 
that  he  so  neglected  to  render  himself  after  the  time 
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appointed,  then  every  such  seaman  shall  forfeit  for 
every  hour  which  he  shall  so  neglect  to  render  him- 
self one-half  of  one  day's  pay,  according  to  the  rate  of 
wages  agreed  upon,  to  be  deducted  out  of  the  wages. 
If  any  such  seaman  shall  wholly  neglect  to  render 
himself  on  board  of  such  vessel,  or  having  rendered 
himself  on  board  shall  afterwards  desert,  he  shall 
forfeit  all  of  his  wages  or  emoluments  which  he  has 
then  earned.  This  section  shall  not  apply  to  fishing 
or  whaling  vessels  or  yachts. 

46  U.S.C.A.  §593.  Termination  of  wages  by  loss  of  ves- 
sel; transportation  to  place  of  shipment. 

In  cases  where  the  service  of  any  seaman  termin- 
ates before  the  period  contemplated  in  the  agree- 
ment, by  reason  of  the  loss  or  wreck  of  the  vessel,  such 
seaman  shall  be  entitled  to  wages  for  the  time  of  serv- 
ice prior  to  such  termination,  but  not  for  any  further 
period.  Such  seaman  shall  be  considered  as  a  desti- 
tute seaman  and  shall  be  treated  and  transported  to 
port  of  shipment  as  provided  in  sections  678,  679,  and 
681  of  this  title.  This  section  shall  apply  to  fishing 
and  whaling  vessels  but  not  to  yachts. 

46  U.S.C.A.  §594,  Right  to  wages  in  case  of  improper 
discharge. 

Any  seaman  who  has  signed  an  agreement  and  is 
afterward  discharged  before  the  commencement  of 
the  voyage  or  before  one  month's  wages  are  earned, 
without  fault  on  his  part  justifying  such  discharge, 
and  without  his  consent,  shall  be  entitled  to  receive 
from  the  master  or  owner,  in  addition  to  any  wages 
he  may  have  earned,  a  sum  equal  in  amount  to  one 
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month's  wages  as  compensation,  and  may,  on  adduc- 
ing evidence  satisfactory  to  the  court  hearing  the 
case,  of  having  been  improperly  discharged,  recover 
such  compensation  as  if  it  were  wages  duly  earned. 

46  U.S.C.A.  §595.  Conduct  as  affecting  right. 

No  seaman  or  apprentice  shall  be  entitled  to  wages 
for  any  period  during  which  he  unlawfully  refuses 
or  neglects  to  work  when  required,  after  the  time 
fixed  by  the  agreement  for  him  to  begin  work,  nor, 
unless  the  court  hearing  the  case  otherwise  directs, 
for  any  period  during  which  he  is  lawfully  impris- 
oned for  any  offense  committed  by  him. 

46  U.S.C.A.  §597.  Payments  at  ports. 

Every  seaman  on  a  vessel  of  the  United  States 
shall  be  entitled  to  receive  on  demand  from  the  master 
of  the  vessel  to  which  he  belongs  one-half  part  of  the 
balance  of  his  wages  earned  and  remaining  unpaid  at 
the  time  when  such  demand  is  made  at  every  port 
where  such  vessel,  after  the  voyage  has  been  com- 
menced, shall  load  or  deliver  cargo  before  the  voyage 
is  ended,  and  all  stipulations  in  the  contract  to  the 
contrary  shall  be  void:  PROVIDED,  Such  a  demand 
shall  not  be  made  before  the  expiration  of,  nor  often- 
er  than  once  in  five  days  nor  more  than  once  in  the 
same  harbor  on  the  same  entry.  Any  failure  on  the 
part  of  the  master  to  comply  with  this  demand  shall 
release  the  seaman  from  his  contract  and  he  shall 
be  entitled  to  full  payment  of  wages  earned.  And 
when  the  voyage  is  ended  every  such  seaman  shall  be 
entitled  to  the  remainder  of  the  Wages  which  shall  be 
then  due  him,  as  provided  in  the  preceding  section: 
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PROVIDED  FURTHER,  That  notwithstanding  any 
release  signed  by  any  seaman  under  section  644  of 
this  title  any  court  ha\dng  jurisdiction  may  upon 
good  cause  shown  set  aside  such  release  and  take 
such  action  as  justice  shall  require:  AND  PRO- 
VIDED FURTHER,  That  this  section  shall  apply  to 
seamen  on  foreig-n  vessels  while  in  harbors  of  the 
United  States,  and  the  courts  of  the  United  States 
shall  be  open  to  such  seamen  for  its  enforcement.  This 
section  shall  not  apply  to  fishing  or  whaling  vessels 
or  yachts. 

46  U.S.C.A.  §599.  Advances  and  allotments. 

(a)  It  shall  be  unlawful  in  any  case  to  pay  any 
seaman  wages  in  advance  of  the  time  when  he  has 
actually  earned  the  same,  or  to  pay  such  advance 
wages,  or  to  make  any  order,  or  note,  or  other  evi- 
dence of  indebtedness  therefor  to  any  other  person,  or 
to  pay  any  person,  for  the  shipment  of  seamen  when 
payment  is  deducted  or  to  be  deducted  from  a  sea- 
man's wages.  Any  person  violating  any  of  the  fore- 
going provisions  of  this  section  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  pun- 
ished by  a  fine  of  not  less  than  $25  nor  more  than 
$100,  and  may  also  be  imprisoned  for  a  period  of  not 
exceeding  six  months,  at  the  discretion  of  the  court. 
The  payment  of  such  advance  wages  or  allotment, 
whether  made  within  or  without  the  United  States  or 
territory  subject  to  the  jurisdiction  thereof,  shall  in 
no  case  except  as  herein  provided  absolve  the  vessel 
or  the  master  or  the  owner  thereof  from  the  full  pay- 
ment of  wages  after  the  same  shall  have  been  actual- 
ly earned,  and  shall  be  no  defense  to  a  libel  suit  or 
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action  for  the  recovery  of  such  wages.  If  any  person 
shall  demand  or  receive,  either  directly  or  indirectly, 
from  any  seaman  or  other  person  seeking  employment, 
as  seaman,  or  from  any  person  on  his  behalf,  any  re- 
muneration whatever  for  providing  him  with  em- 
ployment, he  shall  for  every  such  offense  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  imprisoned  not 
more  than  six  months  or  fined  not  more  than  $500. 

(b)  It  shall  be  lawful  for  any  seaman  to  stipulate 
in  his  shipping  agreement  for  an  allotment  of  any 
portion  of  the  wages  he  may  earn  to  his  grandparents, 
parents,  wife,  sister,  or  children,  or  for  deposits  to 
be  made  in  an  account  opened  by  him  and  maintained 
in  his  name  either  at  a  savings  bank  or  a  United 
States  postal  savings  depository  subject  to  the  gov- 
erning regulations  thereof. 

(c)  No  allotment  shall  be  valid  unless  in  writing 
and  signed  by  and  approved  by  the  shipping  com- 
missioner. It  shall  be  the  duty  of  the  said  commission- 
er to  examine  such  allotments  and  the  parties  to  them 
and  enforce  compliance  with  the  law.  All  stipulations 
for  the  allotment  of  any  part  of  the  wages  of  a  sea- 
man during  his  absence  which  are  made  at  the  com- 
mencement of  the  voyage  shall  be  inserted  in  the 
agreement  and  shall  state  the  amounts  and  times  of 
the  payments  to  be  made  and  the  persons  to  whom 
the  payments  are  to  be  made,  or  by  directing  the 
payments  to  be  made  to  a  savings  bank  or  a  United 
States  postal  savings  depository  in  an  account  main- 
tained in  his  name. 

(d)  No  allotment  except  as  provided  in  this  sec- 
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tion  shall  be  legal.  Any  person  who  shall  falsely  claim 
to  be  such  relation,  as  above  described,  or  to  be  a  sav- 
ings bank  or  a  United  States  postal  savings  deposi- 
tory and  as  such  an  allottee  of  the  seaman  under  this 
section  shall  for  every  such  offense  be  punished  by 
a  fine  not  exceeding  $500  or  imprisonment  not  ex- 
ceeding six  months,  at  the  discretion  of  the  court. 

(e)  This  section  shall  apply  as  well  to  foreign  ves- 
sels while  in  waters  of  the  United  States,  as  to  ves- 
sels of  the  United  States,  and  any  master,  owner, 
consignee,  or  agent  of  any  foreign  vessel  who  has 
violated  its  provisions  shall  be  liable  to  the  same  pen- 
alty that  the  master,  owner,  or  agent  of  a  vessel  of 
the  United  States  would  be  for  similar  violation. 

The  master,  owner,  consignee,  or  agent  of  any  ves- 
sel of  the  United  States,  or  of  any  foreign  vessel 
seeking  clearance  from  a  port  of  the  United  States, 
shall  present  his  shipping  articles  at  the  office  of 
clearance,  and  no  clearance  shall  be  granted  any  such 
vessel  unless  the  provisions  of  this  section  have  been 
complied  with. 

(f)  Under  the  direction  of  the  Secretary  of  Com- 
merce the  Director  of  the  Bureau  of  Marine  Inspec- 
tion and  Navigation  shall  make  regulations  to  carry 
out  this  section.  This  section  shall  not  apply  to  fish- 
ing or  whaling  vessels  or  yachts. 

46  U.S.C.A.  §600.  Agreements  as  to  loss  of  lien  or  right 
to  wages. 

No  seaman  shall,  by  any  agreement  other  than  is 
provided  by  sections  541-543,  545-549,  561,  562,  564- 
571,  574-578,  591-597,  600,  602-605,  621-628,  641- 
643,  644,  645,  651-660,  661-669,  674-679,  682-685, 
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701-710,  and  711-713  of  this  title,  forfeit  his  lien 
upon  the  ship,  or  be  deprived  of  any  remedy  for  the 
recovery  of  his  wages  to  which  he  would  otherwise 
have  been  entitled;  and  every  stipulation  in  any 
agreement  inconsistent  with  any  provision  of  such 
sections,  and  every  stipulation  by  which  any  sea- 
man consents  to  abandon  his  right  to  his  wages  in 
the  case  of  the  loss  of  the  ship,  or  to  abandon  any 
right  which  he  may  have  or  obtain  in  the  nature  of 
salvage,  shall  be  wholly  inoperative. 

46  U.S.C.A.  §601.  Attachment  or  arrestment  of  wages; 
support  of  seaman^s  wife. 

No  wages  due  or  accruing  to  any  seaman  or  ap- 
prentice shall  be  subject  to  attachment  or  arrestment 
from  any  court,  and  every  payment  of  wages  to  a  sea- 
man or  apprentice  shall  be  valid  in  law,  notwith- 
standing any  previous  sale  or  assignment  of  wages 
or  of  any  attachment,  encumbrance,  or  arrestm.ent 
thereon;  and  no  assignment  or  sale  of  wages  or  of 
salvage  made  prior  to  the  accruing  thereof  shall  bind 
the  party  making  the  same,  except  such  allotments 
as  are  authorized  by  this  title.  This  section  shall  ap- 
ply to  fishermen  employed  on  fishing  vessels  as  well 
as  to  seamen:  PROVIDED,  That  nothing  contained 
in  this  or  sections  80,  569,  596,  597,  599,  656,  673, 
701,  703,  712,  and  713  of  this  title  shall  interfere  with 
the  order  by  any  court  regarding  the  payment  by  any 
seaman  of  any  part  of  his  wages  for  the  support  and 
maintenance  of  his  wife  and  minor  children. 
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46   U.S.C.A.    §602.    Limit   of   sum   recoverable   during 
voyage. 

No  sum  exceeding  $1  shall  be  recoverable  from  any 
seaman,  by  any  one  person,  for  any  debt  contracted 
during  the  time  such  seaman  shall  actually  belong  to 
any  vessel,  until  the  voyage  for  which  such  seaman 
engaged  shall  be  ended. 

46  U.S.C.A.  §603.  Summons  for  non-payment. 

Whenever  the  wages  of  any  seaman  are  not  paid 
within  ten  days  after  the  time  when  the  same  ought 
to  be  paid  according  to  the  provisions  of  sections  541- 
543,  545-549,  561,  562,  564-571,  574-578,  591-597, 
600,  602-605,  621-628,  641-643,  644,  645,  651-660, 
661-669,  674-679,  682-685,  701-710,  and  711-713  of 
this  title,  or  any  dispute  arises  between  the  master 
and  seamen  touching  wages,  the  district  judge  for  the 
judicial  district  where  the  vessel  is,  or  in  case  his 
residence  be  more  than  three  miles  from  the  place, 
or  he  be  absent  from  the  place  of  his  residence,  then, 
any  judge  or  justice  of  the  peace,  or  any  United 
States  commissioner,  may  summon  the  master  of  such 
vessel  to  appear  before  him,  to  show  cause  why  pro- 
cess should  not  issue  against  such  vessel,  her  tackle, 
apparel,  and  furniture,  according  to  the  course  of 
admiralty  courts,  to  answer  for  the  wages. 

46  U.S.C.A.  §604.  Libel  for  wages. 

If  the  master  against  whom  such  summons  is  is- 
sued neglects  to  appear,  or,  appearing,  does  not  show 
that  the  wages  are  paid  or  otherwise  satisfied  or  for- 
feited, and  if  the  matter  in  dispute  is  not  forthwith 
settled,  the  judge  or  justice  or  United  States  commis- 
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sioner  shall  certify  to  the  clerk  of  the  district  court 
that  there  is  sufficient  cause  of  complaint  whereon 
to  found  admiralty  process;  and  thereupon  the  clerk 
of  such  court  shall  issue  process  against  the  vessel. 
In  all  cases  where  the  matter  in  demand  does  not 
exceed  $100  the  return  day  of  the  monition  or  cita- 
tion shall  be  the  first  day  of  a  stated  or  special  ses- 
sion of  court  next  succeeding  the  third  day  after  the 
service  of  the  monition  or  citation,  and  on  the  return 
of  process  in  open  court,  duly  served,  either  party 
may  proceed  therein  to  proofs  and  hearing  without 
other  notice,  and  final  judgment  shall  be  given  ac- 
cording to  the  usual  course  of  admiralty  courts  in 
such  cases.  In  such  suits  all  the  seamen  having  cause 
of  complaint  of  the  like  kind  against  the  same  vessel 
may  be  joined  as  complainants,  and  it  shall  be  in- 
cumbent on  the  master  to  produce  the  contract  and 
log  book,  if  required  to  ascertain  any  matter  in  dis- 
pute; otherwise  the  complainants  shall  be  permitted 
to  state  the  contents  thereof,  and  the  burden  of  proof 
of  the  contrary  shall  be  on  the  master.  But  nothing 
herein  contained  shall  prevent  any  seaman  from 
maintaining  any  action  at  common  law  for  the  re- 
covery of  his  wages,  or  having  immediate  process  out 
of  any  court  having  admiralty  jurisdiction  where- 
ever  any  vessel  may  be  found,  in  case  she  shall  have 
left  the  port  of  delivery  where  her  voyae:e  ended  be- 
fore payment  of  the  wages,  or  in  case  she  shall  be 
about  to  proceed  to  sea  before  the  end  of  the  ten  days 
next  after  the  day  when  such  wages  are  due,  in  ac- 
cordance with  section  596  of  this  title.  This  section 
shall  not  apply  to  fishing  or  whaling  vessels  or 
yachts. 
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46  U.S.C.A.  §605.  Wages  payable  in  gold. 

Moneys  paid  under  the  laws  of  the  United  States, 
by  direction  of  consular  officers  or  agents,  at  any 
foreign  port  or  place,  as  wages,  extra  or  otherwise, 
due  American  seamen,  shall  be  paid  in  gold  or  its 
equivalent,  without  any  deduction  whatever,  any  con- 
tract to  the  contrary  notwithstanding. 

46  U.S.C.A.  §642.  Accounting  as  to  wages. 

Ever}'^  master  shall,  not  less  than  forty-eight  hours 
before  paying  off  or  discharging  any  seaman,  de- 
liver to  him,  or,  if  he  is  to  be  discharged  before  a 
shipping  commissioner,  to  such  shipping  commission- 
er, a  full  and  true  account  of  his  wages,  and  all  de- 
ductions to  be  made  therefrom  on  any  account  what- 
soever; and  in  default  shall,  for  each  offense,  be  li- 
able to  a  penalty  of  not  more  than  $50.  No  deduc- 
tion from  the  wages  of  any  seaman  except  in  respect 
of  some  matter  happening  after  such  delivery  shall 
be  allowed,  unless  it  is  included  in  the  account  deliv- 
ered; and  the  master  shall,  during  the  voyage,  enter 
the  various  matters  in  respect  to  which  such  deduc- 
tions are  made,  with  the  amounts  of  the  respective 
deductions  as  they  occur,  in  the  official  log  book, 
and  shall,  if  required,  produce  such  book  at  the  time 
of  the  payment  of  wages,  and,  also,  upon  the  hearing, 
before  any  competent  authority,  of  any  complaint  or 
question  relating  to  such  payment. 

46  U.S.C.A.  §701.  Various  offenses;  penalties. 

Whenever  any  seaman  who  has  been  lawfully  en- 
gaged or  any  apprentice  to  the  sea  service  commits 
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any  of  the  following  offenses,  he  shall  be  punished  as 
follows : 

First.  For  desertion,  by  forfeiture  of  all  or  any 
part  of  the  clothes  or  effects  he  leaves  on  board  and 
of  all  or  any  part  of  the  wages  or  emoluments  which 
he  has  then  earned. 

Second.  For  neglecting  or  refusing  without  reason- 
able cause  to  join  his  vessel  or  to  proceed  to  sea  in 
his  vessel,  or  for  absence  without  leave  at  any  time 
within  twenty-four  hours  of  the  vessel's  sailing  from 
any  port,  either  at  the  commencement  or  during  the 
progress  of  the  voyage,  or  for  absence  at  any  time 
without  leave  and  without  sufficient  reason  from 
his  vessel  and  from  his  duty,  not  amounting  to  de- 
sertion, by  forfeiture  from  his  wages  of  not  more  than 
two  days'  pay  or  sufficient  to  defray  any  expenses 
which  shall  have  been  properly  incurred  in  hiring  a 
substitute. 

Third.  For  quitting  the  vessel  without  leave,  after 
her  arrival  at  the  port  of  her  delivery  and  before  she 
is  placed  in  security,  by  forfeiture  from  his  wages  of 
not  more  than  one  month's  pay. 

Fourth.  For  willful  disobedience  to  any  lawful  com- 
mand at  sea,  by  being,  at  the  option  of  the  master, 
placed  in  irons  until  such  disobedience  shall  cease,  and 
upon  arrival  in  port  by  forfeiture  from  his  wages  of 
not  more  than  four  days'  pay,  or,  at  the  discretion  of 
the  court,  by  imprisonment  for  not  more  than  one 
month.  

Fifth.  For  continued  willful  disobedience  to  lawful 
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command  or  continued  willful  neglect  of  duty  at  sea, 
by  being,  at  the  option  of  the  master,  placed  in  irons, 
on  bread  and  water,  with  full  rations  every  fifth  day, 
until  such  disobedience  shall  cease,  and  upon  arrival 
in  port  by  forfeiture,  for  every  twenty-four  hours' 
continuance  of  such  disobedience  or  neglect,  of  a  sum 
of  not  more  than  twelve  days'  pay,  or  by  imprison- 
ment for  not  more  than  three  months,  at  the  discre- 
tion of  the  court. 

Sixth.  For  assaulting  any  master,  mate,  pilot,  en- 
gineer, or  staff  officer,  by  imprisonment  for  not  more 
than  two  years. 

Seventh.  For  willfully  damaging  the  vessel,  or  em- 
bezzling or  willfully  damaging  any  of  the  stores  or 
cargo,  by  forfeiture  out  of  his  wages  of  a  sum  equal 
in  amount  to  the  loss  thereby  sustained,  and  also,  at 
the  discretion  of  the  court,  by  imprisonment  for  not 
more  than  twelve  months. 

Eighth.  For  any  act  of  smuggling  for  which  he  is 
convicted  and  whereby  loss  or  damage  is  occasioned 
to  the  master  or  owner,  he  shall  be  liable  to  pay  such 
master  or  owner  such  a  sum  as  is  sufficient  to  reim- 
burse the  master  or  owner  for  such  loss  or  damage, 
and  the  whole  or  any  part  of  his  wages  may  be  re- 
tained in  satisfaction  or  on  account  of  such  liability, 
and  he  shall  be  liable  to  imprisonment  for  a  period  of 
not  more  than  twelve  months. 
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APPENDIX  C 
Alaska  Net  Income  Tax  Act — L.  1949,  c.  115,  eff.  3-26- 
49,  §8. 

B.  Every  employer  making  payment  of  wages  or 
salaries  shall  deduct  and  withhold  a  tax  in  the  amount 
of  10  per  cent  of  the  tax  deducted  and  withheld  under 
the  provisions  of  subchapter  (D),  Chapter  9  of  the 
Internal  Revenue  Code.  Every  employer  making  a  de- 
duction and  withholding  as  outlined  above,  shall  fur- 
nish to  the  employee  upon  request  a  record  of  the 
amount  of  tax  withheld  from  such  employee  on  forms 
to  be  prescribed,  prepared  and  furnished  by  the  Tax 
Commissioner. 

D.  Every  employer  making  payments  of  wages  or 
salaries  earned  in  Alaska,  regardless  of  the  place 
where  such  payment  is  made : 

(1)  shall  be  liable  for  the  payment  of  the  tax  re- 
quired to  be  deducted  and  withheld  under  this  section 
and  shall  not  be  liable  to  any  individual  for  the 
amount  of  any  such  payment;  and 

(2)  must  make  return  of  and  pay  to  the  tax  com- 
missioner quarterly,  or  at  such  other  times  as  the  tax 
commissioner  may  allow,  the  amount  of  tax  levied 
which,  under  the  provisions  of  this  act,  he  is  required 
to  deduct  and  withhold.  Upon  failure  of  the  employer 
to  comply  with  the  provisions  of  this  paragraph,  the 
provisions  of  Section  11  of  this  act  shall  apply. 

E.  If  the  employer  is  the  United  States  or  the  terri- 
tory or  a  political  subdivision  thereof,  or  an  agency 
or  instrumentality  of  any  one  or  more  of  the  fore-    ! 
going,  the  return  of  the  amount  deducted  and  with- 
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held  upon  any  wages  or  salaries  may  be  made  by  any 
officer  of  said  employer  having  control  of  the  payment 
of  such  wages  or  salaries  or  appropriately  designated 
for  that  purpose. 

§12. 

A.  Any  tax  due  and  unpaid  under  this  act,  and  all 
increases  and  penalties  thereon,  shall  constitute  a  debt 
to  the  Territory  of  Alaska  and  may  be  collected  by 
lien  foreclosure  or  other  court  proceedings  in  the  same 
manner  as  any  other  debt  in  like  amount,  which  rem- 
edies shall  be  in  addition  to  any  and  all  other  existing 
remedies. 

APPENDIX  D 

Oregon  Laws  1947,  Chap.  536,  §110-1620a. 

1.  Every  employer  at  the  time  of  the  payment  of 
wages,  salary,  bonus  or  other  emolument  to  any  em- 
ploye shall  deduct  and  retain  therefrom  an  amount 
equal  to  1  per  cent  of  the  total  amount  of  such  wages, 
salary,  bonus,  or  other  emolument  computed  without 
deduction  for  any  amount  withheld,  and  shall,  quar- 
terly, on  or  before  the  thirtieth  day  of  April,  July, 
October  and  January  pay  over  to  the  commission  the 
amount  so  deducted  and  retained  from  wages,  salary, 
bonus  or  other  emolument  paid  to  any  employe  during 
the  preceding  three  months.  Every  amount  so  paid 
over  shall  be  accounted  for  as  part  of  the  collections 
under  this  chapter.  No  employe  shall  have  any  right 
of  action  against  his  employer  in  respect  of  any 
moneys  deducted  from  his  wages  and  paid  over  in 
compliance  or  intended  compliance  with  this  section. 
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APPENDIX  E 
26  U.S.C.A.  §1606. 

(f )  The  legislature  of  any  State  in  which  a  person 
maintains  the  operating  office,  from  which  the  opera- 
tions of  an  American  vessel  operating  on  navigable 
waters  within  or  within  and  without  the  United  States 
are  ordinarily  and  regularly  supervised,  managed,  di- 
rected and  controlled,  may  require  such  person  and 
the  officers  and  members  of  the  crew  of  such  vessel 
to  make  contributions  to  its  unemployment  fund  under 
its  State  unemployment  compensation  law  approved 
by  the  Federal  Security  Administrator  (or  approved 
by  the  Social  Security  Board  prior  to  July  16,  1946) 
under  section  1603  and  otherwise  to  comply  with  its 
unemployment  compensation  law  with  respect  to  the 
service  performed  by  an  officer  or  member  of  the 
crew  on   or  in  connection   with   such   vessel   to  the 
same  extent  and  with  the  same  effect  as  though  such 
service  was  performed  entirely  within   such   State. 
Such  person  and  the  officers  and  members  of  the  crew 
of  such  vessel  shall  not  be  required  to  make  contribu- 
tions, with  respect  to  such  service,  to  the  unemploy- 
ment fund  of  any  other  State.  The  permission  granted 
by  this  subsection  is  subject  to  the  condition  that  such 
service  shall  be  treated,  for  purposes  of  wage  credits 
given  employees,  like  other  service  subject  to  such 
State  unemployment  compensation  law  performed  for 
such  person  in  such  State,  and  also  subject  to  the 
same  limitation,  with  respect  to  contributions  required 
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from  such  person  and  from  the  officers  and  members 
of  the  crew  of  such  vessel,  as  is  imposed  by  the  second 
sentence  (other  than  clause  (2)  thereof)  of  subsection 
(b)  of  this  section  with  respect  to  contributions  re- 
quired from  instrumentalities  of  the  United  States 
and  from  individuals  in  their  employ. 
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INTEREST  OF  AMICI  CURIAE 

Amici  curiae  filing  this  brief  are  attorneys  repre- 
senting the  Marine  Firemen,  Oilers,  Watertenders 
and  Wipers,  a  voluntary  association,  the  Marine  En- 
gineers' Beneficial  Association,  a  voluntary  associ- 
ation, and  the  National  Union  of  Marine  Cooks  and 
Stewards,  a  voluntary  association.  These  organiza- 
tions have  intervened  in  actions  pending  in  the  United 
States  District  Court  for  the  Western  District  of 
Washingon,  Northern  Division,  instituted  for  the  pur- 
pose of  enjoining  the  withholding  from  seamen's  wag- 
es of  the  income  tax  imposed  by  the  Alaska  Net  In- 
come Tax  Law,  Laws  of  1949,  Chapter  115,  Territory 
of  Alaska.  Preliminary  injunctions  have  been  issued 
by  the  district  court.  The  final  disposition  of  these 
cases  awaits  the  outcome  of  this  appeal. 

It  is  to  be  noted,  however,  that  the  interests  of  these 
three  associations  are  not  confined  to  the  Alaska  trade 
as  many  of  the  members  are  engaged  in  other  trades. 
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SUMMARY  OF  ARGUMENT 

The  imposition  by  the  Territory  of  Alaska  of  a 
withholding  provision  upon  the  wages  of  seamen  is 
invalid,  because  the  necessary  consequence  of  such 
a  provision  is  the  destruction  of  the  uniformity  in 
maritime  matters  which  the  Constitution  and  the  acts 
of  Congress  are  designed  to  obtain. 

ARGUMENT 

Admiralty  Is  a  Unique  Jurisprudence 

Admiralty  is  a  separate  and  complete  jurispru- 
dence, with  rules  of  decision  and  procedure  all  its  own. 
It  existed  in  Colonial  times  and  long  before  and  em- 
bodies the  principles  of  the  general  maritime  law  or 
the  law  of  the  sea.  Our  Federal  Constitution  was 
framed  with  that  in  mind  and  the  entire  subject — 
substantive  as  well  as  procedural  features  —  was 
placed  under  national  control  because  of  its  intimate 
relation  to  navigation  and  to  interstate  and  foreign 
commerce.  Although  the  Constitutional  provision  con- 
tains no  express  grant  of  legislative  power  over  sub- 
stantive law,  that  provision  was  regarded  from  the 
beginning  as  implicitly  investing  such  power  in  the 
United  States.  Commentators  took  that  view.  Con- 
gress acted  on  it,  and  the  courts  gave  effect  to  it.  Prac- 
tically, therefore,  the  situation  is  as  though  that  view 
were  written  into  the  provision.  After  the  Constitution 
went  into  effect,  the  substantive  law  theretofore  in 
force  was  not  regarded  as  superseded  or  as  being  only 
the  law  of  the  several  states,  but  as  having  become  the 
law  of  the  United  States — subject  to  power  in  Con- 
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gress  to  alter,  qualify  or  supplement  it  as  experience 
or  changing  conditions  might  require.^ 

The  growth  of  admiralty  and  maritime  jurispru- 
dence is  one  of  the  fascinating  aspects  of  American 
Constitutional  development.  It  proves  that  the  mari- 
time law  of  our  nation  is  ''flexible  enough  to  keep  in 
step  with  advancing  civilization  and  do  its  part  in 
fulfilling  the  splendid  destiny  of  this  republic  by 
the  sea."2 

Parallel  of  Workmen's  Compensation  Cases 

For  this  case,  the  development  of  the  adoption  of 
the  principles  of  the  workmen's  compensation  laws 
into  the  Federal  system  of  maritime  jurisprudence 
strikes  an  interesting  and  illuminating  parallel.  On 
August  15,  1914,  Christen  Jensen,  an  employee  of  the 
Southern  Pacific  Company,  a  Kentucky  corporation, 
was  killed  while  operating  a  small  electric  freight 
truck  at  Pier  49,  North  River,  New  York  City.  His 
widow  made  a  claim  under  the  New  York  Workmen's 
Compensation  Act,  which  was  allowed  and  approved 
by  the  Court  of  Appeals  of  New  York.^  The  United 
States  Supreme  Court  held,  when  the  case  came  be- 
fore it,  that  the  work  in  which  Jensen  was  engaged 
was  maritime  in  its  nature,  his  employment  was  a 
maritime  contract,  the  injuries  which  he  sustained 
were  likewise  maritime,  and  the  rights  and  liabilities 
of  the  parties  were  matters  clearly  within  the  ad- 
miralty jurisdiction.    The  court  stated  that,  whereas 


^Panama  R.R.  Co.  v.  Johnson  (1924)  264  U.S.  375, 
386,  68  L.  ed.  748,  44  S.  Ct.  391. 
2The  Nanking  (D.C.,  Cal.  1923)  292  Fed.  642. 
^215  N.Y.  514. 


exclusive  jurisdiction  of  all  civil  cases  of  admiralty 
and  maritime  jurisdiction  is  vested  in  the  Federal 
district  courts,  "saving  to  suitors  in  all  cases,  the 
right  of  a  common  law  remedy,  where  the  common 
law  is  competent  to  give  it,"  the  remedy  which  the 
workmen's  compensation  statute  attempted  to  give 
was  of  a  character  wholly  unknown  to  the  common 
law,  incapable  of  enforcement  by  the  ordinary  proc- 
esses of  any  court,  and  was  not  saved  to  suitors  from 
the  grant  of  exclusive  jurisdiction.    The  court  said: 

"If  ,New  York  can  subject  foreign  ships  com- 
ing into  her  ports  to  such  obligations  as  those 
imposed  by  her  Compensation  Statute,  other 
States  may  do  likewise.  The  necessary  conse- 
quence would  be  destruction  of  the  very  unifor- 
mity in  respect  to  maritime  matters  which  the 
Constitution  was  designed  to  establish;  and 
freedom  of  navigation  between  the  States  and 
with  foreign  countries  would  be  seriously  ham- 
pered and  impeded. 

"No  such  legislation  is  valid  if  it  contravenes 
the  essential  purpose  expressed  by  an  act  of 
Congress  or  works  material  prejudice  to  the 
characteristic  features  of  the  general  maritime 
law  or  interferes  with  the  proper  harmony  and 
uniformity  of  that  law  in  its  international  and 
interstate  relations."^ 

This  decision  caused  Congress  to  pass  the  Act  of 
October  6,  1917,  which  added  the  words  "and  to 
claimants  the  rights  and  remedies  under  the  work- 


'^Southern  Pacific  Co.  v.  Jensen  (1916)  244  U.S.  205, 
61  L.  ed.  1086,  37  S.  Ct.  524,  L.R.A.  1918-C,  451. 


men's  compensation  law  of  any  state,"  to  clause  3 
of  Sections  24  and  256  of  the  Judicial  Code.^ 

On  August  3,  1918,  William  M.  Stewart,  while 
employed  by  Knickerbocker  Ice  Company  as  a  barge- 
man and  doing  work  of  a  maritime  nature,  fell  into 
the  Hudson  River  and  drowned.  His  widow  claimed 
under  the  Workmen's  Compensation  Law  of  New 
York.  She  was  granted  an  award  and  the  New  York 
courts  approved.*^  But  the  United  States  Supreme 
Court  held  that  the  amendment  of  October  6,  1917, 
was  beyond  the  power  of  Congress,  whose  power 
to  legislate  concerning  rights  and  liabilities  within 
the  maritime  jurisdiction  and  remedies  for  their 
enforcement  arises  from  the  Constitution.  The  court 
said: 

'The  definite  object  of  the  grant  was  to  com- 
mit direct  control  to  the  Federal  Government; 
to  relieve  maritime  commerce  from  unnecessary 
burdens  and  disadvantages  incident  to  discor- 
dant legislation;  and  to  establish,  so  far  as  prac- 
ticable, harmonious  and  uniform  rules  applicable 
throughout  every  part  of  the  Union. 

"Congress  cannot  transfer  its  legislative 
power  to  the  States  —  by  nature  this  is  non- 
delegable."^ 

In  the  light  of  the  Stewart  and  other  cases,  Con- 
gress again  amended  clause  3  of  Sections  24  and  256 
of  the  Judicial  Code  to  permit  application  of  the 


»Act  of  Oct.  6,  1917,  Chap.  97,  40  Stat,  at  Large  395, 
28  U.S.C.A.  §§41(3),  371. 

^226  N.Y.  302. 

'^Knickerbocker  Ice  Co.  v.  Stewart  (1920)  253  U.S. 
149,  164,  64  L.  ed.  834,  40  S.  Ct.  438. 


workmen's  compensation  laws  of  the  several  states 
to  injuries  within  the  admiralty  and  maritime  juris- 
diction, excepting  the  masters  and  crews  of  vessels, 
and  withheld  from  the  district  courts  jurisdiction 
over  compensation  matters.^ 

This  amendment  came  before  the  United  States 
Supreme   Court  in   State   of  Washington  v.   W.   C. 
Dawson  &  Co.,^  on  the  question  whether  one  engaged 
in  stevedoring  whose  employees  worked  only  on  the 
navigable  waters  of  Puget  Sound,  could  be  compelled 
to  contribute  to  the  accident  fund  provided  for  by 
the  Washington  State  workmen's  compensation  act. 
The  State  of  Washington  contended  that  the  objec- 
tions pointed  out  in  the  Knickerbocker  case  were  re- 
moved by  the  Act  of  June  10,  1922.   The  court  said: 
''Without  doubt  Congress  has  power  to  alter, 
amend  or  revise  the  maritime  law  by  statutes  of 
general  application  embodying  its  will  and  judg- 
ment.   This  power,  we  think,  would  permit  en- 
actment of  a  general  employers'   liability  law 
or  general  provisions  for  compensating  injured 
employees;  but  it  may  not  be  delegated  to  the 
several  states.  The  grant  of  admiralty  and  mari- 
time jurisdiction  looks  to  uniformity;  otherwise 
wide  discretion  is  left  to  Congress. 

"This  cause  presents  a  situation  where  there 
is  no  attempt  to  prescribe  general  rules.  On  the 
contrary,  the  manifest  purpose  was  to  permit 
any  State  to  alter  the  maritime  law  and  thereby 
introduce  conflicting  requirements.  To  prevent 
this  result  the  Constitution  adopted  the  law  of 

8Act  of  June  10,  1922,  Chap.  216,  42  Stat,  at  Large 

634,  28  U.S.C.A.,  §§41(3),  371. 

^264  U.S.  219,  68  L.ed.  646,  44  S.Ct.  302. 


the  sea  as  a  measure  of  maritime  rights  and 
obligations.    The    confusion    and    difficulty,    if 
vessels  were  compelled  to  comply  with  the  local 
statutes  at  every  port,  are  not  difficult  to  see. 
Of  course,  some  within  the  states  may  prefer 
local  rules;  but  the  Union  was  formed  with  the 
very  definite  design  of  freeing  maritime  com- 
merce from  intolerable  restrictions  incident  to 
such  control.  The  subject  is  national.  Local  in- 
terest must  yield  to  the  common  welfare.  The 
Constitution  is  supreme." 
This  decision  pointed  the  way  for  the  Longshore- 
men's &  Harbor  Workers'  Act  *°  But  for  the  purposes 
of  this  discussion  these  decisions  illustrate  the  care 
with  which  the  Courts  protect  the  admiralty  and  the 
maritime  jurisdiction  of  the  United  States  from  en- 
croachment by  the  states,  however  desirable  the  ulti- 
mate object  may  be.    And  these  cases  and  resulting 
statutes  illustrate  the  fact  that  the  maritime  law 
is  capable  of  growth  and  expansion  without  doing 
violence  to  its  age-old  principles,  and  is  able  to  keep 
in  step  with  advancing  civilization  and  social  prog- 
ress.*^ 


lOAct  of  March  4,  1927,  Chap.  509,  33  U.S.C.A.  §§ 
901-950. 

Note  that  this  Act,  preserving  the  principles  of  mari- 
time law,  does  not  cover  the  master  and  the  members 
of  the  crew  or  persons  employed  by  the  master  to  load, 
unload  or  repair  a  vessel  under  18  tons  net. 
^^It  is  true  that  these  workmen's  compensation  cases 
have  been  criticized.  See  Mr.  Justice  Black's  reference 
to  them  in  Just  v.  Chambers  (1941),  312  U.S.  383; 
Parker  v.  Motor  Boat  Sales  (1941),  314  U.S.  244; 
and  Davis  v.  Dept.  of  Labor  &  Industries  (1942),  317 
U.S.  249.  But  the  cases  have  never  been  overruled 
and  still  stand  as  landmarks  in  the  history  of  mari- 
time jurisprudence. 
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Efifect  on  Maritime  Law  of  Social  Security  Act 

As  might  be  supposed,  the  advent  of  social  security 
benefits  affected  maritime  law.  An  employer  of  a 
cook  on  an  hydraulic  suction  dredge  appealed  from 
the  imposition  upon  him  of  the  New  York  state  un- 
employment compensation  tax.  The  United  States 
Supreme  Court,  speaking  through  Mr.  Justice  Black 
who  admitted  that  arguably  the  employees  involved, 
because  of  the  nature  of  their  work,  were  not  within 
the  scope  of  that  portion  of  admiralty  jurisdiction 
which  has  been  said  to  be  necessarily  exclusive,  in 
Standard  Dredging  Co.  v.  Murphy ^^'^  reversing  the 
,New  York  court,  held  the  employer  liable  for  con- 
tributions. 

This  case,  if  ever  in  point,  is  no  longer  of  impor- 
tance, because  Congress  in  August  of  1946  amended 
the  Social  Security  Act^^  and  provided  that  the  state 
in  which  is  maintained  the  operating  office  from 
which  maritime  vessels  are  ordinarily  and  regularly 
supervised,  managed,  directed,  and  controlled,  may 
require  the  officers  and  members  of  the  crew  of  such 
vessels  to  contribute  to  its  unemployment  fund,  and 
that  the  officers  and  members  of  the  crew  shall  not 
be  required  to  contribute,  with  respect  to  such  ser- 
vice, to  the  unemployment  compensation  fund  of  any 
other  state.  This  statute,  preserving  the  identity  and 
the  integrity  of  the  maritime  law,  has  reached  out 
over  the  "wards  of  the  admiralty" — the  officers  and 


12(1943),  319  U.S.  306. 

i^Act  of  August  10,  1946,  Chap.  951,  Title  III,  §301 
(a),  60  Stat,  at  Large  981,  which  appears  as  sub- 
section (f )  of  26  U.S.C.A.  §1606.  See  Appendix. 


I 


9 

members  of  the  crews  of  American  vessels —  and  has 
given  them  the  protection  afforded  other  citizens  un- 
der the  unemployment  compensation  laws.  This  was 
done  without  violence  to  the  age-old  law  of  the  sea, 
and  without  interference  with  the  conduct  of  inter- 
state and  foreign  commerce. 

Alaska's  Withholding  Tax  on  Seamen's  Wages 

The  specific  problem  in  this  case  is  to  determine, 
in  the  light  of  the  development  of  American  maritime 
jurisprudence,  whether  the  Territory  of  Alaska  may 
impose  a  withholding  provision  as  a  feature  of  its 
Territorial  Income  Tax  Act^^  upon  officers  and 
members  of  a  crew  of  vessels  engaged  in  maritime 
commerce.  The  problem  involves  a  determination  ol 
the  effect  of  this  Territorial  Act  upon  the  uniformity 
of  maritime  matters  and  the  freedom  of  navigation 
between  the  states  and  with  foreign  countries  which 
the  Constitution  was  designed  to  establish.  No  sta- 
tute of  a  state  or  territory  can  be  valid  if  it  prejudices 
the  symmetry  of  the  general  maritime  law,  as  estab- 
lished by  the  Constitution  and  by  Congress,  or 
interferes  with  the  uniformity  of  that  law  in  its 
interstate  and  international  aspects. 

When  the  State  of  Oregon  attempted  to  collect  in- 
come taxes  due  from  seamen  by  requiring  their  em- 
ployers to  withhold  a  portion  of  their  wages.  Judge 
McColloch  concluded  that  such  a  provision  was  con- 
trary to  the  Federal  statutes  which  are  designed  to 


i^Chap.  115,  Lav/s  of  1949,  Territory  of  Alaska.^ 
members  of  a  crew  of  vessels  engaged  in  maritime 
^^American-Hawaiia7i  S.  S.  Co.  v.  Fisher  (1948),  82 
F.  Supp.  193. 
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obtain  uniformity. ^^  He  concluded  that  46  U.S.C.A. 
§§591-605,  682-685  are  laws  of  the  United  States  en- 
acted pursuant  to  Article  III,  Section  2,  clause  1,  and 
Article  I,  Section  8,  clause  3  of  the  Constitution  of 
the  United  States  and  prescribe  the  manner  in  which 
the  wages  of  seamen  shall  be  paid  by  employers  and 
specify  that  no  deductions  shall  be  made  from  the 
wages  of  seamen  except  as  authorized  by  Federal 
law.  These  provisions,  he  said,  are  laws  of  the  United 
States  enacted  under  and  pursuant  to  the  Constitu- 
tion to  provide  a  uniform  system  of  law  with  respect 
to  the  wages  of  seamen,  and  the  Oregon  statute  is 
contrary  to  and  in  conflict  with  the  Federal  law  and  is 
invalid  as  applied  to  seamen  under  the  Constitution 
and  laws  of  the  United  States. 

This  view  is  entirely  consistent  with  the  concept 
of  maritime  jurisprudence  as  it  has  grown  and  de- 
veloped in  America,  and  is  in  entire  accord  with  the 
conclusions  of  the  courts  in  Wilder  v.  Inter-Island 
Nav.  Co.^^  and  Shilman  v.  United  States A"^  Mr.  Justice 
Day  in  the  Wilder  case,  discussing  the  payment  of  a 

seaman's  wages,  said: 

"But  we  are  of  the  opinion  that  this  statute  is 
not  to  be  too  narrowly  construed,  but  rather  to 
be  liberally  interpreted  with  a  view  to  affecting 
the  protection  intended  to  a  class  of  persons 
whose  improvidence  and  prodigality  have  led  to 
legislative  provisions  in  their  favor,  and  which 
has  made  them,  as  Mr.  Justice  Story  declared, 
'the  wards  of  the  admiralty'." 

i'^^211  U.S.  239,  246,  53  L.ed.  164,  29  S.Ct.  58. 
i^C.C.A.  2,  1947),  164  F.(2d)   649,  650,  cert.  den. 
333  U.S.  837. 
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Judge  Augustus  N.  Hand  expressed  the  same 
thought  in  these  words  in  the  Shilman  case: 

"The  above  sections  [46  U.S.C.A.  §§596,  597, 
600,  601,  682,  683,  and  685]  look  to  the  payment 
to  the  seaman  by  his  employer,  at  the  termination 
of  the  employment,  of  all  his  earned  wages,  with- 
out any  deductions  except  those  which  are  ex- 
pressly authorized  by  statute." 

In  4  Benedict  on  Admiralty  (6th  Ed.)  §621,  is 
found  this  statement: 

"The  character  of  seamen  and  the  nature  of 
their  employment  have  induced  Congress  to  pro- 
vide specially  for  the  collection  of  their  demands. 
Seamen  have  always  been  considered  as  wards  of 
the  admiralty.  The  wages  of  their  perilous  serv- 
ice have  been  by  all  nations  highly  favored  in  the 
law.  It  was  the  great  consideration  of  policy  and 
justice  connected  with  that  humble  but  most  use- 
ful class  of  men  that  induced  the  English  common 
law  courts  to  leave  to  admiralty  the  undisputed 
cognizance  of  suits  for  seamen's  wages  and  to 
make  those  wages  a  lien  upon  the  last  plank  of 
the  ship." 

Congress  may  enact  statutes  of  general  application, 
as  it  has  done  in  regard  to  seamen's  wages,  within  its 
power  under  the  Constitution  and  without  distortion 
of  the  great  design  of  the  maritime  law.  The  courts 
will  give  effect  to  those  rules,  and,  as  was  said  in 
Hume  V.  Moore-McCormack  Lines J^^  in  speaking  of 
the  "distinctive  doctrine"  applicable  to  admiralty: 

"The  legislative  policy  has  been  to  extend  that 
unique  protection ;  in  order  to  effectuate  the  Con- 
gressional intention,  statutes  of  that  type  have 

^8 (CCA.  2,  1941),  121  F.(2d)  336,  347. 
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been  liberally  construed  to  favor  the  seaman 
(Bainbridge  v.  Merchants^  &  Miners'  Transp,  Co., 
287  U.S.  278,  53  S.Ct.  159,  77  L.ed.  302),  who 
has  been  called  the  'ward  of  the  legislature.' 
That  the  legislative  policy,  in  turn,  should  per- 
haps affect  the  judicial  attitude,  even  as  to 
matters  not  completely  within  the  boundaries  of 
a  statute,  was  suggested  by  Mr.  Justice  Holmes, 
on  Circuit,  in  Johnson  v.  United  States,  1  Cir., 
163  F.  30,  32,  18  L.R.A.,  N.S.,  1194." 

If  Alaska  is  allowed  to  impose  its  withholding  pro- 
vision on  incomes  of  seamen  making  voyages  there, 
and  the  Territory  of  Hawaii  has  no  such  tax  law, 
or  a  different  tax  law,  the  uniformity  contemplated 
by  the  Constitution  is  obviously  impaired.  Or  if 
Alaska  is  permitted,  under  some  theory,  to  force  the 
withholding  of  a  part  of  the  wages  of  seamen,  then  the 
Territory  of  Hawaii  and  the  states  can  do  likewise. 
Conceivably,  in  such  event,  a  seaman  on  a  ship  leaving 
Boston  and  traveling  down  the  Atlantic  Coast,  through 
the  Gulf,  up  the  Pacific  Coast,  and  on  to  Alaska, 
would  have  taxes  withheld  from  his  wages  by  six  or 
eight  states  and  one  territory.  If  that  happened,  we 
suppose  that  there  would  be  allowed  the  unfortunate 
seaman  some  method  of  making  claim  for  excess  with- 
holding taxes  deducted  from  his  wages.  But,  aside 
from  the  problem  of  the  validity  of  such  taxes  on  non- 
residents, the  burden  placed  upon  seamen  would  be 
excessive,  for  they  still  compose  that  "humble  but 
most  useful  class  of  men." 

More  important,  however,  than  any  burden  im- 
posed on  individual  seamen,  this  type  of  territorial 
legislation  casts  upon  maritime  commerce  the  very 
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kind  of  burdens  and  disadvantages  which  the  Consti- 
tution sought  to  avoid  by  granting  direct  control  to 
the  Federal  government.  And  it  obviously  interferes 
with  that  uniformity  which  our  maritime  jurispru- 
dence has  consistently  strived  to  maintain.  Without 
discussing  other  factors,  adequately  covered  in  other 
briefs,  which  affect  the  validity  of  the  Alaska  Income 
Tax  Act  as  applied  to  seamen,  it  is  clearly  apparent 
that  this  act  is  not  consistent  with,  and  is  directly 
opposed  to,  the  grand  scheme  of  uniformity  of  our 
Constitutional  system  of  maritime  and  admiralty 
jurisprudence. 

CONCLUSION 

Section  8  of  the  Alaska  Net  Income  Tax  Law  as 
applied  to  wages  of  seamen  is  contrary  to,  and  in 
conflict  with,  the  Federal  law  and  is  invalid  as  applied 
to  seamen  under  the  Constitution  and  laws  of  the 
United  States.  The  enforcement  of  the  act  should, 
therefore,  be  enjoined. 

Respectfully  submitted, 

Sam  L.  Levinson, 
Edwin  J.  Friedman, 
Levinson  &  Friedman, 
Amid  Curiae. 
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APPENDIX 

United  States  Constitution,  Article  I,  Section  8: 

"The  Congress  shall  have  power, — 

"To  regulate  commerce  with  foreign  nations 

and  among  the  several  states  and  with  the  Indian 

tribes." 

United  States  Constitution,  Article  III,  Section  2 : 

"The  judicial  power  shall  extend  to  all  cases  in 
law  and  equity,  arising  under  this  constitution, 
the  laws  of  the  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their  authority ; — 
to  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls; — to  all  cases  of  admiralty 
and  maritime  jurisdiction; — *  *  *" 

Act  of  August  10,  1946,  26  U.S.C.A.  §1606  (f ) : 

"The  legislature  of  any  State  in  which  a  per- 
son maintains  the  operating  office,  from  which 
the  operations  of  an  American  vessel  operating  on 
navigable  waters  within  or  within  and  without 
the  United  States  are  ordinarily  and  regularly 
supervised,  managed,  directed  and  controlled, 
may  require  such  person  and  the  officers  and 
members  of  the  crew  of  such  vessel  to  make  con- 
tributions to  its  unemployment  fund  under  its 
State  unemployment  compensation  law  approved 
by  the  Federal  Security  Administrator  (or  ap- 
proved by  the  Social  Security  Board  prior  to 
July  16,  1946)  under  section  1603  and  otherwise 
to  comply  with  its  unemployment  compensation 
law  with  respect  to  the  service  performed  by  an 
officer  or  member  of  the  crew  on  or  in  connection 
with  such  vessel  to  the  same  extent  and  with  the 
same  effect  as  though  such  service  was  performed 
entirely  within  such  State.  Such  person  and  the 
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officers  and  members  of  the  crew  of  such  vessel 
shall  not  be  required  to  make  contributions,  with 
respect  to  such  service,  to  the  unemployment  fund 
of  any  other  State.  The  permission  granted  by 
this  subsection  is  subject  to  the  condition  that 
such  service  shall  be  treated,  for  purposes  of 
wage  credits  given  employees,  like  other  service 
subject  to  such  State  unemployment  compensation 
law  performed  for  such  person  in  such  State,  and 
also  subject  to  the  same  limitation,  with  respect 
to  contributions  required  from  such  person  and 
from  the  officers  and  members  of  the  crew  of 
such  vessel,  as  is  imposed  by  the  second  sentence 
(other  than  clause  (2)  thereof)  of  subsection  (b) 
of  this  section  with  respect  to  contributions  re- 
quired from  instrumentalities  of  the  United 
States  and  from  individuals  in  their  employ.  53 
Stat.  187,  amended  Aug.  10,  1939,  c.  666,  Title 
VI,  §613,  53  Stat.  1391;  Oct.  23,  1945,  c.  433, 
§7(c),  59  Stat.  549;  1946  Reorg.  Plan  No.  2, 
§4,  eff.  July  16,  1946,  11  F.R.  7873,  60  Stat. 
1095;  Aug.  10,  1946,  c.  951,  Title  III,  §301  (a), 
60  Stat.  981. 

46  U.S.C.A.  §596.  "Time  for  payment;  double  wages 
recoverable. 

'The  master  or  owner  of  any  vessel  making 
coasting  voyages  shall  pay  to  every  seaman  his 
wages  within  two  days  after  the  termination 
of  the  agreement  under  which  he  was  shipped, 
or  at  the  time  such  seaman  is  discharged,  which- 
ever first  happens ;  and  in  case  of  vessels  making 
foreign  voyages,  or  from,  a  port  on  the  Atlantic 
to  a  port  on  the  Pacific,  or  vice  versa,  within 
twenty-four  hours  after  the  cargo  has  been  dis- 
charged, or  within  four  days  after  the  seaman  | 
has  been  discharged,  whichever  first  happens; 
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and  in  all  cases  the  seaman  shall  be  entitled  to 
be  paid  at  the  time  of  his  discharge  on  account 
of  wages  a  sum  equal  to  one-third  part  of  the 
balance  due  him.  Every  master  or  owner  who  re- 
fuses or  neglects  to  make  payment  in  the  manner 
hereinbefore  mentioned  without  sufficient  cause 
shall  pay  to  the  seaman  a  sum  equal  to  two  days' 
pay  for  each  and  every  day  during  which  pay- 
ment is  delayed  beyond  the  respective  periods, 
which  sum  shall  be  recoverable  as  wages  in  any 
claim  made  before  the  court;  but  this  section 
shall  not  apply  to  masters  or  owners  of  any  vessel 
the  seamen  of  which  are  entitled  to  share  in  the 
profits  of  the  cruise  or  voyage.  This  section  shall 
not  apply  to  fishing  or  whaling  vessels  or  yachts. 
R.S.  §4529;  Dec.  21,  1898,  c.  28,  §§4,  26,  30  Stat. 
756,  764;  Mar.  4,  1915,  c.  153,  §3,  38  Stat.  1164.'' 

46  U.S.C.A.  §597.    "Payment  at  ports. 

''Every  seaman  on  a  vessel  of  the  United  States 
shall  be  entitled  to  receive  on  demand  from  the 
master  of  the  vessel  to  which  he  belongs  one-half 
part  of  the  balance  of  his  wages  earned  and  re- 
maining unpaid  at  the  time  when  such  demand 
is  made  at  every  port  where  such  vessel,  after 
the  voyage  has  been  commenced,  shall  load  or 
deliver  cargo  before  the  voyage  is  ended,  and  all 
stipulations  in  the  contract  to  the  contrary  shall 
be  void:  Provided,  Such  a  demand  shall  not  be 
made  before  the  expiration  of,  nor  oftener  than 
once  in  five  days  nor  more  than  once  in  the  same 
harbor  on  the  same  entry.  Any  failure  on  the 
part  of  the  master  to  comply  with  this  demand 
shall  release  the  seaman  from  his  contract  and 
he  shall  be  entitled  to  full  payment  of  wages 
earned.  And  when  the  voyage  is  ended  every  such 
seaman  shall  be  entitled  to  the  remainder  of  the 
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wages  which  shall  be  then  due  him,  as  provided 
in  the  preceding  section:  Provided  further,  That 
notwithstanding  any  release  signed  by  any  sea- 
man under  section  644  of  this  title  any  court 
having  jurisdiction  may  upon  good  cause  shown 
set  aside  such  release  and  take  such  action  as 
justice  shall  require :  And  provided  further,  That 
this  section  shall  apply  to  seamen  on  foreign  ves- 
sels while  in  harbors  of  the  United  States,  and 
the  courts  of  the  United  States  shall  be  open  to 
such  seamen  for  its  enforcement.  This  section 
shall  not  apply  to  fishing  or  whaling  vessels  or 
yachts.  R.S.  §4530;  Dec.  21,  1898,  c.  28,  §§5,  26, 
30  Stat.  756,  764;  Mar.  4,  1915,  c.  153,  §4,  38 
Stat.  1165;  June  5,  1920,  c.  250,  §31,  41  Stat. 
1006." 

46  U.S.C.A.  §600.  "Agreement  as  to  loss  of  lien  or  right 
to  wages. 

"No  seaman  shall,  by  any  agreement  other 
than  is  provided  by  sections  541-543,  545-549, 
561,  562,  564-571,  574-578,  591-597,  600,  602- 
605,  621-628,  641-643,  644,  645,  651-660, 
661-669,  674-679,  682-685,  701-710,  and  711-713 
of  this  title,  forfeit  his  lien  upon  the  ship,  or  be 
deprived  of  any  remedy  for  the  recovery  of  his 
wages  to  which  he  would  otherwise  have  been 
entitled;  and  every  stipulation  in  any  agreement 
inconsistent  with  any  provision  of  such  sections, 
and  every  stipulation  by  which  any  seaman  con- 
sents to  abandon  his  right  to  his  wages  in  the 
case  of  the  loss  of  the  ship,  or  to  abandon  any 
right  which  he  may  have  or  obtain  in  the  nature 
of  salvage,  shall  be  wholly  inoperative.  R.S. 
§4535." 
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46  L.S.C.A.  §601.  "Attacliiueut  or  arreitiuent  of  wages; 
support  of  seaman's  vnle. 

"No  wages  due  or  acciiiing  to  any  seaman  or 
apprentice  shall  be  subject  to  attachment  or 
arrestment  from  any  court,  and  eveiy  payment 
of  wages  to  a  seaman  or  apprentice  shall  be  valid 
in  law.  notwithstanding  any  pre\'ious  sale  or  as- 
signment of  wages  or  of  any  attachment,  en- 
cumbrance, or  arrestment  thereon :  and  no  assign- 
ment or  sale  of  wages  or  of  salvage  made  prior  to 
the  accruing  thereof  shall  bind  the  part^'  making 
the  same,  except  such  allotments  as  are  author- 
ized by  this  title.  This  section  shall  apply  to  fish- 
ermen employed  on  fishing  vessels  as  well  as  to 
seamen:  Provided.  That  nothing  contained  in  this 
or  sections  SO,  569,  596.  597,  599,  6o6,  673,  701, 
703.  712.  and  713  of  this  title  shaU  interfere  with 
the  order  by  any  court  regarding  the  pajmient 
by  any  seaman  of  any  pait  of  his  wages  for  the 
support  and  maintenance  of  liis  wife  and  minor 
children.  Mar.  4.  1915.  c.  153,  §12,  38  Stat.  1169." 

-46  L.S.C.A.  §682.    "Wage*  on  discharge. 

"Upon  the  application  of  the  master  of  any 
vessel  to  a  consular  officer  to  discharge  a  sea- 
man, or  upon  the  application  of  any  seaman  for 
his  own  discharge,  if  it  appears  to  such  officer 
that  said  seaman  has  completed  his  shipping 
agi'eement,  or  is  entitled  to  his  discharge  under 
any  Act  of  Congi*ess  or  according  to  the  general 
principles  or  usages  of  maritime  law  as  recog- 
nized in  the  United  States,  such  officer  shall  dis- 
charge said  seaman,  and  require  from  the  master 
of  said  vessel,  before  such  discharge  shall  be 
made,  pa^^nent  of  the  wages  which  may  then  be 
due  said  seaman :  but  no  pajTnent  of  extra  wages 
shall  be  required  by  any  consular  officer  upon 
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such  discharge  of  any  seaman  except  as  provided 
in  sections  658,  683,  684,  and  685  of  this  title. 
R.S.  §4580;  June  26,  1884,  c.  121,  §2,  23  Stat. 
54." 

46  U.S.C.A.  §683.   "Penalty  for  neglect  of  consular  of- 
ficer to  collect  wages;  incapacitated  seaman. 

"If  any  consular  officer,  when  discharging  any 
seaman,  shall  neglect  to  require  the  payment  of 
and  collect  the  arrears  of  wages  and  extra  wages 
required  to  be  paid  in  the  case  of  the  discharge 
of  any  seaman,  he  shall  be  accountable  to  the 
United  States  for  the  full  amount  thereof.  The 
master  shall  provide  any  seaman  so  discharged 
with  employment  on  a  vessel  agreed  to  by  the 
seaman,  or  shall  provide  him  with  one  month's 
extra  wages,  if  it  shall  be  shown  to  the  satis- 
faction of  the  consul  that  such  seaman  was  not' 
discharged  for  neglect  of  duty,  incompetency,  or 
injury  incurred  on  the  vessel.  If  the  seaman  is 
discharged  by  voluntary  consent  before  the  consul 
he  shall  be  entitled  to  his  wages  up  to  the  time 
of  his  discharge,  but  not  for  any  further  period. 
If  the  seaman  is  discharged  on  account  of  injury 
or  illness,  incapacitating  him  for  service,  the  ex- 
penses of  his  maintenance  and  return  to  the 
United  States  shall  be  paid  from  the  fund  for  the 
maintenance  and  transportation  of  destitute 
American  seamen. 

'Trovided,  That  at  the  discretion  of  the  Secre- 
tary of  Commerce,  and  under  such  regulations 
as  he  may  prescribe,  if  any  seaman  incapacitated 
from  service  by  injury  or  illness  is  on  board  a 
vessel  so  situated  that  a  prompt  discharge  re- 
quiring the  personal  appearance  of  the  master  of 
the  vessel  before  an  American  consul  or  consular 
agent  is  impracticable,  such  seaman  may  be  sent 
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to  a  consul  or  consular  agent,  who  shall  care  for 
him  and  defray  the  cost  of  his  maintenance  and 
transportation,  as  provided  in  this  paragraph. 
R.S.  §4581;  June  26,  1884,  c.  121,  §7,  23  Stat. 
55;  Apr.  4,  1888,  c.  61,  §3,  25  Stat.  80;  Dec.  21, 
1898,  c.  28,  §16,  30  Stat.  759;  Mar.  4,  1915,  c. 
153,  §19,  38  Stat.  1185." 

46  U.S.C.A.  §685.    "Wages  on  justifiable  complaint  of 
seaman. 

"Whenever  on  the  discharge  of  a  seaman  in  a 
foreign  country  by  a  consular  officer  on  his 
complaint  that  the  voyage  is  continued  contrary 
to  agreement,  or  that  the  vessel  is  badly  pro- 
visioned or  unseaworthy,  or  against  the  officers 
for  cruel  treatment,  it  shall  be  the  duty  of  the 
consul  or  consular  agent  to  institute  a  proper 
inquiry  into  the  matter,  and  upon  his  being 
satisfied  of  the  truth  and  justice  of  such  com- 
plaint, he  shall  require  the  master  to  pay  to  such 
seaman  one  month's  wages  over  and  above  the 
wages  due  at  the  time  of  discharge,  and  to  pro- 
vide him  with  adequate  employment  on  board 
some  other  vessel,  or  provide  him  with  a  passage 
on  board  some  other  vessel  bound  to  the  port 
from  which  he  was  originally  shipped,  or  to  the 
most  convenient  port  of  entry  in  the  United 
States,  or  to  a  port  agreed  to  by  the  seaman.  R.S. 
§4588;  June  26,  1884,  c.  121,  §3,  23  Stat.  54; 
Dec.  21,  1898,  c.  28,  §18,  30  Stat.  760." 
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BRIEF  OF  AMICUS  CURIAE. 


PRELIMINARY  STATEMENT. 
Pursuant  to  leave  of  this  court,  this  brief  is  filed  on 
behalf  of  Alaska  Packers  Association  as  amicus  curiae. 

This  appeal  is  concerned  with  the  validity  under  the 
Constitution  and  hiws  of  the  United  States  of  the  Alaska 
Net  Income  Tax  Act  (Session  Laws  of  Alaska  1949,  Ch. 
115),  enacted  by  the  Alaska  Legislature  on  March  26, 
1949^  The  Act  imposes  a  net  income  tax  on  corporations, 
fiduciaries,  banks  and  individuals  measured  by  the  tax- 
payer's federal  income  tax.  Similarly,  the  Act  provides 


1  Pertinent  provisions  of  this  act  are  printed  as  Appendix  A  to 
the  Brief  for  Appellant. 


for  wage  withholdings  by  employers  in  amounts  based 
upon  the  amounts  withheld  pursuant  to  the  provisions  of 
the  Internal  Revenue  Code.  Alaska  Packers  Association, 
by  virtue  of  its  salmon  fishing  and  canning  operations  in 
Alaska,  is  subject  to  the  taxing  jurisdiction  of  the  Terri- 
tory and  to  the  Alaska  Net  Income  Tax  Act.  Preliminary 
computations  indicate  that  over  90  per  cent  of  the  Asso- 
ciation's annual  federal  income  tax  will  be  allocable  to 
Alaska  under  the  terms  of  the  Act.  A  substantial  part  of 
the  Association's  net  income  so  taxed  by  Alaska  is  also 
taxed  by  California  and  other  states.  The  Association  is 
also  subject  to  the  \vithholding  provisions  of  the  Act. 
Because  Alaska  Packers  Association  has  a  direct  and 
substantial  financial  interest  in  the  determination  of  the 
validity  of  this  act,  and  because  we  believe  that  the  court 
below  has  committed  error  in  the  determination  of  im- 
portant constitutional  (juestions,  application  was  made 
to  file  a  brief  as  amicus  curiae. 

A  number  of  issues  are  presented  on  this  appeal.  All 
of  these  are  discussed  in  appellant's  brief.  In  this  brief 
we  respectfully  ask  leave  to  consider  two  of  these  issues 
we  deem  of  exceptional  importance:  (1)  The  invalidity  of 
the  allocation  formula  of  section  5  A  (2)  under  the  due 
process  clause  of  the  Fifth  x\mendment  and  the  interstate 
commerce  clause  of  Article  I  of  the  Constitution,  and 
(2)  the  invalidity  of  the  Act  as  an  attempt  to  delegate 
legislative  functions  of  the  Alaska  Legislature  to  Congress. 


I. 

THE  ALLOCATION  FORMULA  SET  FORTH  IN  SECTION  5  A  (2) 
OF  THE  ALASKA  NET  INCOME  TAX  ACT  VIOLATES  THE 
DUE  PROCESS  CLAUSE  OF  THE  FIFTH  AMENDMENT  AND 
THE  INTERSTATE  COMMERCE  CLAUSE  OF  ARTICLE  I  OF 
THE  CONSTITUTION. 

A.    The  decision  of  the  court  below. 

Section  5  A  of  the  Alaska  Net  Income  Tax  Act  im- 
poses an  income  tax  on  corporations,  both  foreign  and 
domestic,-  in  the  amount  of  10  per  cent  of  the  taxpayer's 
federal  income  tax  or,  in  the  alternative,  10  per  cent  of 
an  allocated  portion  of  the  taxpayer's  federal  income  tax. 
An  allocation  formula  is  set  forth  in  section  5  A  (2).  It 
apportions  to  Alaska  that  portion  of  a  taxpayer's  federal 
income  tax  which  "gross  receipts  derived  from  sources 
within  the  territory,  payroll  and  value  of  tangible  prop- 
erty located  in  the  territory,  bears  to  the  total  gross  re- 
ceipts within  and  without  the  territory,  payroll  and  value 
of  tangible  property  within  and  without  the  territory." 
The  gross  receipts  factor  in  the  numerator  of  this  formula 
is  determined  in  accordance  with  the  provisions  of  section 
5  A  (2)(a): 

"(a)  Determination  of  f/ross  receipts. — Gross  re- 
ceipts from  sources  within  the  territory  shall  con- 
sist of  interest,  rents,  royalties,  gains,  dividends,  all 
other  income,  and  gross  income  received  or  derived 
in  connection  with  property  owned  or  a  business  or 
trade   carried   on   and   salaries,  wages   and   fees   for 


-The  tax  imposed  by  section  5  A  is  also  applicable  to  fiduciaries, 
banks  and  resident  and  nonresident  individuals,  except  individuals 
whose  income  from  Alaska  sources  consists  solety  of  wages  or  salary 
(who  are  subject  to  the  tax  imposed  by  section  5B).  The  lack  of 
jurisdiction  in  the  Alaska  Legislature  to  impose  the  taxes  pre- 
scribed in  section  5  A  exists  with  respect  to  nonresident  individuals 
as  well  as  to  foreign  corporations. 


personal  services  performed  within  the  territory.  In- 
come received  or  derived  from  sales  wherever  made 
of  goods,  wares  and  merchandise  manufactured  or 
originating  in  the  territory  shall  he  considered  to  he 
a  part  of  gross  receipts  from  sources  within  the  ter- 
ritory."^ 

It  was  contended  before  the  court  below  (R.  6)  that  this 
allocation  formula,  allocating  to  Alaska  the  income  de- 
rived from  sales  wherever  made  of  goods,  wares  and 
merchandise  manufactured  or  originating  in  Alaska,  is 
invalid  because  it  results  (1)  in  the  taxation  of  income  not 
subject  to  the  taxing  jurisdiction  of  Alaska  in  violation 
of  the  due  process  clause  of  the  Fifth  Amendment,  and 
(2)  in  a  tax  that  burdens  interstate  commerce  in  violation 
of  the  interstate  commerce  clause  of  Article  I  of  the 
Constitution.  The  court  below,  in  rejecting  these  con- 
tentions, stated   (R.  55) : 

"However,  not  only  are  plaintiff's  operations  gov- 
erned by  another  formula  set  forth  in  Section  5  A 
(2)(b)  but  specific  provision  is  also  made  by  Section 
5  (2)(c)  for  cases  in  which  either  formula  produces 
inequitable  results.  Moreover,  since  it  is  not  shoAvn 
that  the  plaintiff  belongs  to  the  class  referred  to  in 
the  hypothetical  cases  *  *  *  it  cannot  be  heard  on 
this  ground." 

In  so  holding,  the  court  below  thus  concludes  that  the 
constitutional  objections  are  without  merit,  and  at  the 
same  time  holds  that  appellant  is  not  permitted  to  raise 
these  objections. 

We  submit  that  the  court's  holding  with  respect  to  the 
merits  of  the  objections  is  unsound,  for  the  reasons  here- 


^Italics  throughout  the  brief  are  added  unless  otherwise  indicated. 


inafter  stated.  As  to  appellant's  status  to  raise  the  ques- 
tion,  it   is   true   that   appellant    (unlike   Alaska   Packers 
Association,  in  whose  behalf  this  brief  is  filed,  and  nu- 
merous other  foreign  corjjorations  subject  to  the  Act)  is 
not  governed  by  the  allocation  formula  set  forth  in  section 
5  A  (2)(a).^   However,  that  forimila,  allocating  to  Alaska 
income  received  from  sales  wherever  made  of  goods  manu- 
factured or   originating  in   the  Territory  is   an   integral 
part  of  the  taxing  scheme  enacted  by  the  Legislature — its 
essential  character  being  manifest  by  the  fact  that  Alaska 
is  a  land  of  natural  resources  largely  engaged  in  export, 
so  that  the  allocation  to  it  of  income  from  foreign  sales 
of  goods  originating  within  the  Territory  materially  af- 
fects the  revenues,  and  hence  the  entire  structure  of  the 
Act.  Numerous  cases  hold*  that  any  person  subject  to  a 
statute  may  challenge  the  validity  of  any  provision  thereof, 
where  such  provision  is  an  inseparable  part  of  the  statute, 
<<*  *  *  i^j^g  principle  that  the  constitutionality  of  an 
act  may  not  be  raised  by  one  not  affected  by  the  in- 
valid  part  does   not  apply  when   the   entire  act,  by 
which  he  is  affected,  is  rendered  unconstitutional  by 
reason  of  the  part  which  is  void"  {McFarland  v.  City 
of  Cheyenne  (1935)  48  Wyo.  86,  42  P.  2d  413,  416). 

And  see: 

Carmichael  r.  Southern  Coal  Co.  (1937),  301  U.S. 

495,  513; 
Stnith  V.  Thompson  (1934),  219  Iowa  501,  2.58  N.W. 
190,  193; 


^Appellant,  a  steamship  company,  is  subject  to  the  allocation 
fornmla  of  section  5  A  (2Mb)  relating  to  freight  and  passenger 
carriers. 
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McSween  v.  State  Live  Stock  Sanitary  Board  of 
Florida  (1929),  97  Fla.  750,  122  So.  239,  243; 

People  V.  Union  Bank  S  Trust  Co.  (1935),  362  HI. 
164,  199  N.E.  272,  273. 

Moreover,  appellant  put  in  isvsue  the  validity  of  the 
Act  as  a  whole,  and  has  argued,  and  the  court  below  has 
passed  upon,  the  constitutional  objections  to  this  provision. 
Accordingly,  even  if  this  court  should  decide  that  this 
question  is  not  properly  before  it,  we  submit  it  should 
make  clear  that  it  does  not  approve  or  affirm  that  part  of 
the  opinion  of  the  court  below  which  passes  on  the  merits 
of  the  question. 

B.  The  allocation  formula  of  section  5  A  (2)  of  the  Alaska  Net 
Income  Tax  Act  taxes  income  beyond  the  taxing  jurisdiction 
of  the  Territory  of  Alaska  in  violation  of  the  due  process 
clause  of  the  Fifth  Amendment. 

It  has  been  settled  by  repeated  adjudications  of  the 
Supreme  Court  of  the  United  States  that  a  state  is  with- 
out power  to  tax  income  of  foreign  corporations  earned 
beyond  its  borders  and  that  any  attempt  to  do  so  offends 
the  due  process  clause  of  the  Fourteenth  Amendment. 

Harvester  Co.  v.  Dept.  of  Taxation  (1944),  322  U.S. 

435; 
Shaffer  v.  Carter  (1920),  252  U.S.  37; 
Hans  Rees'  Sons  v.  No.  Carolina  (1931),  283  U.S. 

123; 
Underwood  T'writer  Co.  v.  Chamberlain  (1920),  254 

U.S.  113; 
Travis  v.  Yale  d  Towne  Mfg.  Co.  (1920),  252  U.S. 

60; 
Bass,  Etc.,  Ltd.,  v.  Tax  Comm.  (1924),  266  U.S.  271; 
Conn.  General  Co.  v.  Johnson  (1938),  303  U.S.  77. 
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The  taxing  power  of  the  Alaska  Legislature  is  similarly 
restricted.  The  due  process  clause  of  the  Fifth  Amend- 
ment is  applicable  to  territories, 

Farrington  v.  Tokushige  (1927),  273  U.S.  284, 
and   imposes   upon   territorial  legislatures   the   same   re- 
strictions that  are  imposed  on  state  legislatures  by  the 
due  process  clause  of  the  Fourteenth  Amendment. 

Farrington    v.    Tokushige     (1927),    273    U.S.    284 
(supra) ; 

Heiner  v.  Donnan  (1932),  285  U.S.  312; 

Coolidge  v.  Long  (1931),  282  U.S.  582. 

It  is  also  settled  that  while  a  state  or  territory  may, 
consistent  with  the  jurisdictional  requirements  of  due 
process  of  law,  tax  a  foreign  corporation  on  an  allocated 
portion  of  its  total  net  income,  the  allocation  formula  on 
its  face  nmst  be  reasonably  calculated  to  reach  income 
derived  from  sources  within  the  taxing  state. 

Shaffer  v.  Carter  (1920),  252  U.S.  37  (supra) ; 
Underivood  T 'writer  Co.  v.  Chamberlain  (1920),  254 

U.S.  113  (supra); 
Travis  v.  Yale  S  Towne  Mfg.  Co.  (1920),  252  U.S. 

60  (supra); 
Bass,  Etc.,  Ltd.,  v.  Tax  Comm.  (1924),  266  U.S.  271 

(supra) ; 
Montgomery  Ward  S  Co.  v.  State  Tax  Commission 
(1940),  151  Kan.  159,  98  P.2d  143. 

Even  if  the  allocation  fornmla  is  fair  on  its  face  a  tax- 
payer may  avoid  its  application  by  showing  that  in  the 
particular  circumstances  the  fornmla  results  in  the  taxa- 
tion of  income  derived  from  sources  beyond  the  terri- 
torial limits  of  the  taxing  jurisdiction. 

Hans  Rees'  Sons  v.  No.  Carolina  (1931),  283  U.S. 
123  (supra). 
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Section  5  A  cannot  stand  if,  as  we  propose  to  demonstrate, 
the  prescribed  allocation  formula  on  its  face  results  in  the 
taxation  of  income  of  foreign  corporations  earned  outside 
Alaska. 

The  tax  imposed  by  section  5  A  is  levied  upon  the  net 
income  of  every  corporation.  No  distinction  is  made  be- 
tween domestic  and  foreign  corporations  nor  between 
foreign  corporations  engaged  exclusively  in  interstate  com- 
merce and  foreign  corporations  engaged  in  intraterritorial 
business  in  Alaska.  The  allocation  formula  prescribed  in 
section  5  A  (2)  is  composed  of  three  factors:  gross  re- 
ceipts, payroll,  and  tangible  property.  Section  5  A  (2)  (a) 
provides  that  the  entire  net  income  of  a  foreign  corpora- 
tion from  the  sale  wherever  made  of  goods  manufactured 
or  originating  in  Alaska  must  be  included  in  the  numera- 
tor of  the  formula  as  gross  receipts  derived  from  sources 
within  Alaska.  We  submit  that  this  provision  necessarily 
allocates  to  Alaska  income  which  has  its  source  outside 
Alaska.  The  Alaska  Legislature  apparently  assumed  that 
the  entire  income  from  the  sale  of  goods  j^roduced  in 
Alaska  is  derived  from  activities  carried  on  in  Alaska. 
Such  an  assumption  disregards  the  fundamental  economic 
fact  that  the  total  cost  of  acquiring,  producing  and  mar- 
keting goods  enters  into  the  production  of  income  from 
the  sales  of  such  goods.  It  is  manifest  that  if  part  of  these 
costs  are  incurred  outside  Alaska,  part  of  the  income  from 
the  sales  is  derived  from  sources  outside  Alaska. 

The  application  of  the  statutory  formula  to  Alaska 
Packers  Association,  a  California  corporation,  furnishes 
an  apt  illustration  and  is  representative  of  the  effect  of 
the  statute  on  all  corporations  engaged  in  fishing,  mining 


and  other  businessess  which  obtain  or  manufacture  goods 
in  Alaska  for  sale  elsewhere.  Alaska  Packers  Association 
engages  in  fishing  and  canning  operations  in  Alaska  for 
approximately  three  months  out  of  the  year.  All  of  the 
salmon  packed  in  Alaska  is  transported  to  and  is  sold  in 
the  United  States.  A  part  of  the  pack  is  labelled  and  boxed 
after  its  arrival  in  the  United  States  and  a  large  portion 
of  the  pack  is  stored  there  for  varying  lengths  of  time. 
Substantial  expenditures  are  incurred  in  selling,  storage, 
labelling  and  transportation  activities  in  the  United  States. 
Also,  the  company's  administrative  and  accounting  offices 
in  Seattle  and  San  Francisco  are  largely  concerned  with 
the  sale  of  the  Alaska  salmon  pack  and  the  gross  receipts 
from  the  sale  of  the  pack  are  obviously  attributable  in 
part  to  expenditures  incurred  in  maintaining  these  offices. 
Yet,  under  the  allocation  formula  of  section  5  A  (2), 
Alaska  Packers  Association  is  required  to  allocate  to 
Alaska  the  entire  income  derived  from  the  sale  of  its 
Alaska  salmon  pack. 

The  same  situation  obtains  in  the  case  of  all  other 
corporations  engaged  in  the  fishing  or  mining  business 
and  any  other  businesses  which  obtain  or  manufacture 
goods  in  Alaska  for  sale  elsewhere.  Like  Alaska  Packers 
Association,  many  of  these  corporations  are  foreign  corpo- 
rations, and  taxation  of  the  net  income  of  such  corpora- 
tions derived  from  sources  outside  Alaska  is  prohibited 
by  the  Supreme  Court  decisions  referred  to  above. 

The  vice  of  the  statutory  allocation  to  Alaska  of  sales 
wherever  made  of  goods  produced  in  Alaska  is  empha- 
sized by  the  fact  that  the  statute  allocates  to  Alaska  gross 
income  from  all  sales  made  in  Alaska,  even  though  the 
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goods  sold  were  manufactured  or  originated  outside 
Alaska.  The  first  sentence  of  section  5  A  (2)  (a)  of  the 
Act  provides  that  gross  receipts  from  sources  within 
Alaska  shall  consist  of  "gross  income"  received  in  con- 
nection with  property  owned  or  business  or  trade  carried 
on  within  the  Territory.  In  other  words,  the  statute  on  its 
face  allocates  to  Alaska  sales  made  therein  of  goods  pro- 
duced elsewhere  and  at  the  same  time  also  allocates  to 
Alaska  sales  made  outside  Alaska  of  goods  produced 
within  Alaska.  The  Alaska  Legislature,  unlike  the  Supreme 
Court  of  the  United  States,  has  failed  to  recognize  that 
income  of  a  multistate  manufacturing  or  selling  business 
is  derived  from  activities  carried  on  in  each  of  the  states 
or  territories  in  which  the  business  operates.  The  Alaska 
Net  Income  Tax  Act  is  therefore  inconsistent  mth  the 
principle  established  by  the  Supreme  Court  in  the  cases 
cited  above,  namely,  that  a  state  or  territory  has  power 
to  tax  a  foreign  corporation  only  on  that  portion  of  the 
corporation's  net  income  derived  from  sources  within 
the  taxing  state. 

At  least  thirty-three  states  have  enacted  corporation 
income  tax  laws  with  allocation  formulas  applicable  to 
foreign  corporations  which  apportion  sales  or  income 
from  sales  to  the  state  in  which  the  sale  is  made,  or  in 
which  the  goods  are  located,  or  in  which  the  goods  are 
consumed,  or  in  which  the  purchaser  of  the  goods  resides. 

See, 

"Problems  of  Apportionment  in  Taxation  of  Multi- 
state  Business,"  by  Leonard  L.  Silverstein  (1949) 
4  Tax  Law  Review  207,  259. 
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The  validity  of  such  income  tax  hiws  has  been  upheld  by 
the  Supreme  Court  of  the  United  States. 

West  Pub.  Co.  v.  McColfian  (1946),  27  CaL2d  705, 

166   P.2d   861,   affirmed   per   curiam    (1946)    328 

U.S.  823. 

A  foreign  corporation  manufacturing  or  obtaining  goods 
in  Alaska  and  selling  the  goods  in  any  of  these  thirty-three 
states  will  be  required  to  allocate  such  sales  to  both  Alaska 
and  the  state  of  sale.  It  is  obvious  that  if  the  Alaska  Net 
Income  Tax  Act  is  held  to  be  valid,  foreign  corporations 
carrying  on  business  activities  in  Alaska  will  be  subjected 
to  extensive  and  unwarranted  double  taxation.  Moreover, 
the  allocation  to  Alaska  of  sales  wherever  made  of  goods 
produced  in  Alaska  is  not  necessary  in  order  for  Alaska  to 
tax  the  net  income  of  foreign  corporations  derived  from 
Alaska  sources.  A  foreign  corporation  engaged  in  manu- 
facturing, mining  and  fishing  activities  in  Alaska  neces- 
sarily will  have  a  substantial  payroll  and  will  own  sub- 
stantial amounts  of  tangible  property  in  the  Territory. 
The  payroll  and  property  factors  in  the  allocation  formula 
would  therefore  apportion  to  Alaska  income  derived  from 
investments  in  the  Territory  and  from  business  activities 
carried  on  there.  Also,  sales  made  in  Alaska  may  consti- 
tutionally be  allocated  to  Alaska.  But,  as  is  recognized 
by  all  of  the  thirty-three  states  above  referred  to,  some 
of  the  income  earned  by  a  foreign  corporation  engaged 
in  manufacturing  or  producing  goods  in  one  state  or 
territory  for  sale  in  another  is  earned  in  the  states  in 
which  the  sales  are  made.  Such  income  is  properly  ap- 
portionable  to  the  state  of  sale  and  is  reached  by  such 
state  by  allocating  sales  or  income  from  sales  to  that  state. 
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cf. 

''Allocation  of  Income  in  State  Taxation,"  Altman 
and   Keesling,    p.    124. 

So  far  as  our  research  discloses,  the  only  case  that  has 
considered  the  validity  of  an  allocation  formula  compar- 
able to  that  in  the  Alaska  Act  is  New  Mexico  Glycerin  Co. 
V,  Gallegos  (1944)  48  N.M.  65,  145  P.2d  995,  where  it  was 
held  that  such  an  allocation  formula,  if  applied  to  a  foreign 
corporation,  would  exceed  the  taxing  power  of  the  state. 
That  case  involved  a  New  Mexico  income  tax  statute 
which  i)rovided  in  jiart  as  follows: 

"'(b)  If  the  business  of  such  corporation  be 
transacted  both  within  and  without  this  state  the  tax 
imposed  shall  be  upon  the  portion  of  such  entire  net 
income  for  each  taxable  year  as  is  derived  from  sale, 
wherever  made,  or  (of)  products,  goods,  wares  and 
merchandise,  manufactured  or  which  originated  in  this 
state  *  *  *'  "  (p.  996). 

The  question  in  that  case  was  whether  a  domestic  corpo- 
ration was  subject  to  tax  on  income  derived  from  business 
activities  carried  on  in  another  state.  The  tax  authorities 
argued  that  under  a  section  of  the  statute  imposing  a  tax 
upon  the  "net  income"  of  every  domestic  corporation,  the 
taxpayer  was  subject  to  a  tax  on  its  entire  net  income, 
wherever  earned,  and  that  the  provision  quoted  above, 
providing  for  an  apportionment  of  income,  referred  only 
to  foreign  corporations.  The  court  held  that  the  quoted 
provision  of  the  statute  applied  only  to  domestic  corpora- 
tions  (pp.  996-997), 

"because  the  State  has  no  power  to  impose  a  tax  on 
the  income  of  a  foreign  corporation  derived  from  busi- 
ness  transacted   outside   the   state,   even  though   the 
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goods,  wares  and  merchandise  from  which  such  in- 
come is  earned  are  obtained  from  within  the  state." 

It  should  be  noted  that  cases  involving  franchise  taxes 
imposed  upon  foreign  corporations  for  the  privilege  of 
doing  intrastate  business  are  not  in  point. 

of. 

Harvester  Co.  v.  Evatt  (1947)  329  U.S.  416; 

Ford  Motor  Co.  v.  Beauchamp  (1939)  308  U.S.  380. 

As  pointed  out  above,  (supra,  p.  4),  the  court  below 
sustained  the  validity  of  the  allocation  fornmla  upon  the 
ground  that  provision  is  made  by  section  5  A  (2)(c)  for 
cases  in  which  the  formula  produces  inequitable  results. 
We  submit  that  this  ruling  is  untenable.  This  section  pro- 
vides, merely,  that  if  the  allocation  formula  enacted  by 
the  legislature  results  in  a  tax  which,  in  the  opinion  of 
the  Alaska  Tax  Commissioner,  is  *' larger"  than  '4n 
equity  and  good  conscience"  the  taxpayer  should  be  re- 
quired to  pay,  the  Commissioner  may  redetermine  the 
tax  in  accordance  with  such  "processes  and  formulas  as 
the  tax  commissioner  shall  provide."'^ 


^"(c)  Apportionment  of  tax  hy  tax  commissioner. — If  the  tax- 
payer, upon  petition  to  the  tax  commissioner,  as  provided  in  Sec- 
tion 13  of  this  act,  concUisively  demonstrates  that  because  of  other 
factors,  the  method  of  allocation  hereinabove  provided,  results  in  a 
larger  tax  than  in  equitj'^  and  good  conscience  he  should  have  been 
required  to  pay,  then  the  tax  shall  be  determined,  allocated  and 
apportioned  under  such  processes  and  formulas  as  the  tax  commis- 
sioner shall  provide,  and  the  tax  commissioner  may  promulgate 
proper  ai)poitionment  rules  and  regulations  conformable  with  this 
act  for  general  application  in  similar  cases.  In  the  case  of  two  or 
more  organizations,  trades  or  businesses  owned  or  controlled  di- 
rectly or  indirectly  by  the  same  interest,  the  tax  commissioner  is 
authorized  to  distribute,  apportion,  or  allocate  the  tax  where  such 
action  is  necessary  to  prevent  evasion  of  payment. ' ' 
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The  taxing  jurisdiction  of  the  Alaska  Legislature  is 
limited  to  the  taxation  of  income  derived  from  Alaska 
sources,  not  by  taxation  in  amounts  considered  by  the 
Commissioner  to  be  equitable  and  in  accordance  with 
good  conscience.  Moreover,  the  standard  provided  by 
section  5  A  (2)(c)  is  no  standard  at  all.  The  tax  is  left  to 
the  whim  of  the  Commissioner,  under  such  processes  and 
formulas  as  in  his  absolute  discretion  he  may  prescribe. 
The  section  offends  the  most  elemenary  principles  forbid- 
ding the  delegation  of  legislative  powers. 

Panama  Refining  Co.  v.  Ryan  (1935),  293  U.S.  388; 
Schechter  Corp.  v.  United  States  (1935),  295  U.S. 
495. 

C.  The  tax  imposed  in  accordance  with  the  allocation  formula 
of  section  5  A  (2)  of  the  Alaska  Net  Income  Tax  Act  is  a 
burden  on  interstate  commerce  in  violation  of  the  interstate 
commerce  clause  of  Article  I  of  the  Constitution. 

The  interstate  commerce  clause  of  Article  I  of  the 
Constitution  is  a  limitation  upon  the  taxing  power  of  a 
territory. 

Territory    of    Alaska^    v.    Sears    Roebuck    S    Co. 
(D.  Alaska  1947),  79  F.  Supp.  668. 

As  pointed  out  above,  the  allocation  formula  provided 
by  section  5  A  (2)  (a)  of  the  Alaska  Act  includes  within 
the  income  subject  to  the  Alaska  tax  income  from  all  sales 
made  outside  Alaska  of  goods  produced  within  Alaska. 
Such  a  formula  involves  no  apportionment  at  all.  It  mea- 
sures the  tax  by  the  taxpayer's  entire  volume  of  business 
outside  Alaska  which  is  necessary  to  the  shipment  and 
sale  of  its  merchandise  in  interstate  commerce  (see  Gwin, 
etc.,  Inc.  V.  Henneford  (1939)  305  U.S.  434,  437).    Clearly 
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such  a  tax  is  invalid  as  a  burden  on  interstate  commerce. 

As  pointed  out  by  the  Supreme  Court  in  the  Henneford 

case,  just  cited  (p.  439) : 

' '  Here  the  tax,  measured  by  the  entire  volume  of  the 
interstate  commerce  in  which  appellant  participates,  is 
not  apportioned  to  its  activities  within  the  state.  If 
Washington  is  free  to  exact  such  a  tax,  other  states 
to  which  the  commerce  extends  may,  with  equal  right, 
lay  a  tax  similarly  measured  for  the  privilege  of  con- 
ducting within  their  resj^ective  territorial  limits  the 
activities  there  which  contribute  to  the  service.  The 
present  tax,  though  nominally  local,  thus  in  its  prac- 
tical operation  discriminates  against  interstate  com- 
merce, since  it  imposes  upon  it,  merely  because  inter- 
state commerce  is  being  done,  the  risk  of  a  multiple 
burden  to  which  local  commerce  is  not  exposed." 

And  see: 

Adams  Mfg.  Co.  v.  Storen  (1938),  304  U.S.  307; 
Frenian  v.  Hewit  (1946),  329  U.S.  249; 
Greyhound  Lines  v.  Mealey  (1948),  334  U.S.  653; 
Memphis  Natural  Gas  Co.  v.  Stone  (1948),  335  U.S. 
80. 


11. 

THE  ALASKA  NET  INCOME  TAX  ACT  IS  INVALID  BECAUSE  IT 
ATTEMPTS  TO  DELEGATE  TO  CONGRESS  LEGISLATIVE 
FUNCTIONS  OF  THE  ALASKA  LEGISLATURE. 

The  Alaska  Net  Income  Tax  Act  is  completely  de- 
pendent upon  the  provisions  of  the  Internal  Revenue 
Code.  Section  5  A  of  the  Act  imposes  a  tax  equal  to  10 
per  cent   of  the   total   income  tax    (or   allocated  jjoi'tion 
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thereof)  "that  would  be  payable  for  the  same  taxable 
year  to  the  United  States  under  the  provisions  of  the  In- 
ternal Revenue  Code,  Avithout  the  benefit  of  the  deduction 
of  the  tax  jDayable  hereunder  to  the  territory."  Section 
5  B  levies  a  tax  "in  the  amount  of  ten  percent  of  the 
tax  deducted  and  withheld  under  the  provisions  of  sub- 
chapter (D),  Chapter  9,  of  the  Internal  Revenue  Code." 
Section  7  requires  every  individual  (except  employees 
whose  sole  income  in  Alaska  consists  of  wages  or  salary), 
fiduciary,  partnership,  corporation  and  bank  "required 
to  make  a  return  under  the  provisions  of  the  Internal 
Revenue  Code"  to  make  a  return  under  the  Act.  Also 
section  7  requires  that  the  amount  of  tax  initially  paid 
under  the  Act  shall  be  based  upon  the  .amount  of  tax 
shown  on  the  original  federal  income  tax  return  of  the 
taxpayer  for  the  taxable  year.  Finally,  section  7  D  pro- 
vides that  the  rules  and  regulations  established  by  the 
Tax  Commissioner  of  Alaska  with  respect  to  the  credit 
and  refund  of  overpayments  of  taxes  shall  be  based  upon 
the  provisions  of  sections  321  and  322  of  the  Internal 
Revenue  Code  in  so  far  as  such  provisions  are  consistent 
with  other  provisions  of  the  Act. 

Section  3  A  (8)  defines  the  w^ords  "Internal  Revenue 
Code ' '  to  mean  the  ' '  Internal  Revenue  Code  of  the  United 
States  (53  Stat.  1)  as  amended  or  as  hereafter  amended." 
Section  3  B  provides  as  follows: 

"(1)  Whenever  the  Internal  Revenue  Code  is 
mentioned  in  this  act,  the  particular  portions  or  pro- 
visions thereof,  as  now  in  effect  or  hereafter  amended, 
which  are  referred  to,  shall  be  regarded  as  incorpo- 
rated in  this  act  by  such  reference  and  shall  have 
effect  as  though  fully  set  forth  herein. 


17 


(2)  Whenever  any  portion  of  the  Internal  Revenue 
Code  incorporated  by  reference  as  provided  in  para- 
graph (1)  of  this  subsection  refers  to  rules  and 
regulations  promulgated  by  the  United  States  Com- 
missioner of  Internal  Revenue,  or  hereafter  so  prom- 
ulgated, they  shall  be  regarded  as  regulations  promul- 
gated by  the  tax  commissioner  under  and  in  accord 
with  the  provisions  of  this  act,  unless  and  until  the 
tax  commissioner  promulgates  specific  regulations  in 
lieu  thereof  conformable  with  this  act." 

In  view  of  the  provisions  of  section  3  A  (8)  and  3  B, 
sections  5  and  7  of  the  Act  are  clearly  invalid  as  an 
attempt  by  the  Alaska  Legislature  to  delegate  its  legisla- 
tive functions  to  Congress  or  the  Commissioner  of  In- 
ternal Revenue.  The  courts  have  repeatedly  held  that  a 
state  statute  which  purports  to  adopt  congressional  legis- 
lation that  may  be  enacted  after  the  effective  date  of  such 
statute  is  invalid  as  an  attempt  to  delegate  legislative 
powers  exercisable  only  by  the  state  legislature. 

Hutchins  v.  Mayo  (1940),  143  Fla.  707,  197  So.  495; 
State  V.  Webber  (1926),  125  Me.  319,  133  Atl.  738; 
Florida  Industrial  Commission  v.  State  (1945),  155 

Fla.  772,  21  So.  2d  599; 
State  V.  Intoxicating  Liquors  (1922),  121  Me.  438, 

117  Atl.  588; 
Smithberger  v.  Banning  (1935),  129  Neb.  651,  262 

N.W.  492; 
Darweger  v.  Staats  (1935),  267  N.Y.  290,  196  N.E. 

61; 
State  V.  Gauthier  (1922),  121  Me.  552,  118  Atl.  380; 
Holgate  Brothers  Co.  v.  Bashore   (1938),  331   Pa. 
255,  200  Atl.  672; 
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In  re  Opinion  of  the  Justices  (1921),  239  Mass.  606, 
133  N.E.  453. 

In  two  cases  the  courts  have  been  called  upon  to  discuss 
the  very  question  here  in  issue,  namely,  whether  a  state 
income  tax  law  imposing  a  tax  measured  by  a  specified 
percentage  of  the  tax  payable  under  the  income  tax  laws 
of  the  United  States  constitutes  an  invalid  delegation  of 
legislative  power. 

Santee  Mills  v.  Query   (1922),  122   S.C.   158,  115 

S.E.   202; 
Featherstone  v.  Norman   (1930),  170  Ga.  370,  153 
S.E.  58. 

In  the  Santee  Mills  case  the  state  income  tax  law  im- 
posed a  tax  equal  to  33%. per  cent  of  the  federal  income 
tax  imposed  by  the  United  States  Income  Tax  Act  of 
November  23,  1921,  and  acts  amendatory  thereto  "  'which 
have  been  passed  and  approved  prior  to  the  time  of  the 
approval  of  this  act'  "  (115  S.E.  at  p.  205).  The  court 
held  that  the  state  law  did  not  constitute  an  invalid  dele- 
gation of  legislative  authority  because  the  act  did  not 
purport  to  adopt  congressional  amendments  to  the  federal 
income  tax  law  that  might  be  enacted  after  the  effective 
date  of  the  state  act.  The  opinion  makes  it  clear  that  the 
court  would  have  held  the  statute  invalid  if  it  had  at- 
tempted to  embrace  any  such  future  amendments,  as  an 
improper  delegation  to  Congress  of  powers  reposing  only 
in  the  state  legislature. 

Similarly,  the  court  in  the  Featherstone  case  upheld  a 
state  income  tax  law  which  adopted  certain  provisions  of 
the  federal  income  tax  laws  because  ''This  act  in  no  way 
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undertakes  to  make  future  federal  legislation  a  part  of 
the  law  of  this  state  upon  that  subject"  (153  S.E.  at  p.  70). 

The  court  below  recognized  that  if  the  principles  an- 
nounced in  the  foregoing  cases  were  applied,  the  Alaska 
Act  would  be  held  invalid.  But  it  felt  compelled  to  reject 
the  authority  of  these  cases  on  the  ground,  principally, 
that  the  Alaska  l^egislature  had  no  alternative  but  the  one 
adopted  since  it  meets  only  once  every  two  years,  is  not 
in  continuous  session,  and  hence  is  not  in  a  position  to 
adopt  each  amendment  to  the  federal  laws  as  it  is  en- 
acted  (R.  53) : 

*' Obviously,  if  the  Territorial  Legislature  were  in 
session  continuously,  it  would  be  in  a  position  to  adopt 
immediately  each  amendment  to  the  Federal  Laws 
and  Regulations.  But  since  it  convenes  biennially  for 
a  session  of  sixty  days  only,  there  was  no  alternative 
but  the  one  to  which  it  resorted." 

Of  course,  as  this  court  judicially  knows,  the  legislatures 
of  many  states  meet  biennially.  This  is  true  in  California. 
Quite  apart  from  the  fact  that  special  sessions  of  the 
legislature  may  be  called  in  Alaska,  as  in  the  states  of 
the  Union,  the  fact  that  a  legislature  meets  only  once  in 
two  years  does  not  render  valid  an  attempt  to  abdicate 
its  legislative  functions. 

The  court  below  also  relied  upon  In  re  Lasswell  (1934) 
1  Cal.App.2d  183,  36  P.2d  678  (R.  53).  In  that  case,  the 
court  found  that  the  provision  in  the  California  Industrial 
Recovery  Act,  that  codes  adopted  by  federal  authorities 
under  the  provisions  of  the  National  Industrial  Recovery 
Act  should  automatically  become  the  California  codes,  did 
not  constitute  an  invalid  delegation  of  legislative  authority. 
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The  court  held  that  the  California  legislature  had  estab- 
lished primary  standards  for  the  codes  in  its  own  statute 
and  that  the  delegation  to  the  federal  administrative  au- 
thorities was  simply  a  delegation  of  the  task  of  filling  in 
details.  The  case  did  not  involve,  and  the  court  did  not 
consider,  an  attempted  delegation  of  the  power  to  enact 
changes  in  substantive  law  such  as  that  involved  in  the 
case  at  bar.^ 

The  court  below^  also  held  that  the  objection  to  the  Act 
as  an  invalid  delegation  of  legislative  power  cannot  be 
heard  until  it  is  shown  that  there  has  been  an  amendment 
to  the  Internal  Revenue  Code  or  the  Regulations  of  the 
Commissioner  of  Internal  Revenue  subsequent  to  the 
enactment  of  the  Alaska  Net  Income  Tax  Act.  This  holding 
is  directly  contrary  to  the  decisions  in  the  cases  cited 
above.  The  principle  which  these  cases  firmly  establish  is 
that  the  legislature  of  a  state  or  territory  is  without  power 
to  abdicate  its  responsibilities  and  authority  by  providing 
that  Congress  shall  perform  its  functions,  and  that  any 
act  so  providing,  as  does  the  Alaska  statute,  is  invalid 
ab  initio  because  of  the  attempted  delegation.  As  the 
Supreme  Court  of  the  United  States  said  in  Schechter 
Corp.  V.  United  States,  295  U.S.  495,  530: 

"Accordingly,  we  look  to  the  statute  to  see  whether 
Congress  has  overstepped  these  limitations, — whether 
Congress  in  authorizing  'codes  of  fair  competition' 


•^It  should  also  be  noted  that  the  position  of  the  court  in  the 
Lmswell  case,  that  the  California  Industrial  Recovery  Act,  which 
was  substantially  the  same  as  the  National  Industrial  Recovery  Act, 
established  sufficient  primary  standards,  is  not  consistent  Avith  the 
decisions  of  the  Supreme  Court  of  the  United  States  in  Panama 
Rep,ning  Co.  v.  Ryan  (1935)  293  U.S.  388,  and  Schechter  Corp.  v. 
United  States  (1935)  295  U.S.  495. 
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has  itself  established  the  standards  of  legal  obliga- 
tion, thus  performing  its  essential  legislative  function, 
or,  by  the  failure  to  enact  such  standards,  has  at- 
tempted to  transfer  that  function  to  others." 

The   principle   involved   transcends   the   importance   of 
any  particular  statute: 

''The  question  is  not  of  the  intrinsic  importance  of 
the  particular  statute  before  us,  but  of  the  constitu- 
tional processes  of  legislation  which  are  an  essential 
part  of  our  system  of  government"  (Panama  Refining 
Co.  V.  Ryan,  293  U.S.  388,  430). 

The  provisions  of  the  Act  incorporating  future  amend- 
ments to  the  Internal  Revenue  Code  clearly  are  insepar- 
able. The  statute  itself  demonstrates  that  the  intention  of 
the  Alaska  Legislature  was  to  impose  a  continuing  tax, 
measured  each  year  by  the  federal  income  tax  imposed 
under  the  Internal  Revenue  Code  as  amended  from  time 
to  time.  Sections  3  A  (8)  and  3  B  (1)  and  (2),  quoted 
above  (supra,  p.  16)  expressly  provide  for  the  incorpo- 
ration of  all  future  amendments  to  the  Internal  Revenue 
Code;  the  provisions  of  section  5  A  levy  the  tax  upon 
persons  required  to  "pay  a  tax  under  the  federal  income 
tax  law"  in  amounts  measured  by  the  total  income  tax 
payable  '"for  the  same  taxable  year  to  the  United  States 
under  the  provisions  of  the  Internal  Revenue  Code"  (sec. 
5  A  ( 1 ) ) ;  and  the  administrative  provisions  of  the  Act 
are  inseparately  connected  with  similar  provisions  of  the 
Internal  Revenue  Code  as  amended  from  time  to  time 
(sec.  7).  There  can  be  no  question  but  that  the  invalid 
provisions  incorporating  future  Congressional  legislation 
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''so  affect  the  dominant  aim  of  the  whole  vstatute  as  to 
carry  it  down  ^vith  them"  { Railroad  Retirement  Board  v. 
Alton  R.  Co.  (1935)  295  U.S.  330,  362).  This  is  so  notwith- 
standing the  separability  provision  of  the  Act. 

Hill  V,  Wallace  (1922)  259  U.S.  44; 

Railroad,  Retirement  Board  v.  Alton  R.  Co.  (1934) 
295  U.S.  330   (supra). 

And  see  cases  cited  at  pages  17  to  18,  supra. 

As  stated  by  the  court  in  Smithherger  v.  Banning  (1935) 
129  Neb.  651,  262  N.W.  492  (supra),  a  case  involving  an 
attempted  delegation  to  Congress  of  a  state's  legislative 
power  (p.  499) : 

''The  elimination  of  the  invalid  provisions  of  the 
legislative  acts  under  consideration  and  the  elimina- 
tion of  the  invalid  appropriation  contained  in  the 
statutes  leave  entirely  different  statutes  from  those 
which  were  passed  by  the  Legislature,  so  that  it  can- 
not be  said  it  would  have  passed  the  acts  without  said 
void  provisions,  and  the  acts  must  therefore  be  held 
void  in  their  entirety.  *  *  *  'Where  valid  and  invalid 
parts  of  a  legislative  act  are  so  intermingled  that  they 
cannot  be  separated  in  such  a  manner  as  to  leave  an 
enforceable  statute  expressing  the  legislative  will,  no 
part  of  the  enactment  can  be  enforced.'  " 
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CONCLUSION. 

For  each  of  the  reasons  above  stated,  as  well  as  for 
other  reasons  discussed  in  the  appellant's  brief,  we  sub- 
mit the  decision  below  is  erroneous  and  should  be  reversed. 


Dated,  San  Francisco,  California, 
October  10, 1949. 


Respectfully  submitted, 

Francis  R.  Kirkham, 
Harry  R.  Horrow. 
Frank  H.  Roberts, 
Attorneys  for  Alaska  Packers 
Association. 


PiLLSBURY,  Madison  &  Sutro, 
Of  Counsel. 
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BRIEF    FOR    APPELLEE 


OPINION  BELOW 

The  opinion  of  the  District  Court  is  reported  in  84 
Fed.  Supp.  561    (1949). 

JURISDICTION 

This  is  a  suit  to  enjoin  the  appellee  from  enforcing 
the  provisions  of  the  Alaska  Net  Income  Tax  Act 
against  appellant;  to  have  declared  invalid  the  pro- 
visions of  the  Act  requiring  appellant  to  withhold  for 
income  tax  purposes  upon  the  wages  of  its  employees, 
including  seamen ;  and  to  have  declared  invalid  the  Act 
in  its  entirety.    Judgment  and  decree  was  entered  on 
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July  8,  1949,  sustaining  the  validity  of  the  Act  with 
certain  exceptions,  vacating  a  preliminary  injunction 
and  dismissing  the  complaint  (R.  68).  Petition  for 
allowance  of  appeal  was  filed  July  9,  1949,  and  order 
allowing  appeal  was  signed  July  9,  1949,  (R.  70,  75). 
The  jurisdiction  of  the  district  court  was  invoked  under 
the  Act  of  June  6,  1900,  c.  786,  §4,  31  Stat.  322,  as 
amended,  48  USCA  §101.  The  jurisdiction  of  this 
court  rests  on  §1291  of  the  New  Federal  Judicial  Code. 

QUESTIONS  PRESENTED 

1.  Whether  Chapter  115,  Session  Laws  of  Alaska, 
1949,  known  as  the  Alaska  Net  Income  Tax  Act,  im- 
posing a  net  income  tax,  is  a  valid  exercise  of  the  taxing 
authority  of  the  Territory. 

2.  Whether,  with  regard  to  certain  features  of  the 
Alaska  Net  Income  Tax  Act,  a  justiciable  controversy 
is  presented. 

3.  Whether,  if  some  provisions  of  the  Alaska  Net 
Income  Tax  Act  are  invalid,  the  remainder  of  the  Act 
may  be  given  effect. 

STATEMENT 

Appellee  does  not  controvert  the  statement  of  the 
case  as  found  in  appellant's  brief,  pages  3  to  7 
SUMMARY  OF  ARGUMENT 

I. 

The  power  to  enact  a  graduated  net  income  tax  sta- 
tute is  fully  within  the  authority  of  the  territorial 
legislature  as  granted  to  the  Territory  by  Congress  in 
the  Organic  Act  of  Alaska. 

A.  A  graduated  net  income  tax  adopts  a  classi- 
fication that  is  rationally  related  to  the  distribution  of 
the  burdens  of  government,  and  in  its  nature  it  assures 


equality  of  treatment.  Shaffer  v.  Carter,  252  U.S.  37 
(1919).  The  Alaska  Net  Income  Tax  Act,  therefore, 
satisfying  that  standard  of  equality  demanded  by  the 
equal  protection  clause  of  the  14th  Amendment,  or  the 
Civil  Rights  Act,  (Act  of  May  31,  1870,  c.  114,  §16, 
116  Stat.  144,  8  USCA  §41),  also  satisfies  the  uni- 
formity provisions  of  Section  9  of  the  Organic  Act  of 
Alaska,  (Act  of  Aug.  24,  1912,  c.  387,  §9,  37  Stat.  514, 
48  USCA  §78),  since  the  two  standards  are  substan- 
tially the  same.  Alaska  Fish  Salting  &  By-Products 
Co.  V.  Smith,  255  U.S.  44,  49-50  (1920) ;  Lake  Super- 
ior Consolidated  Iron  Mines  v.  Lord,  271  U.S.  577,  581 
(1925). 

B.  There  is  nothing  in  the  Act  that  can  be  con- 
strued as  a  hostile  or  oppressive  discrimination  against 
certain  classes  of  taxpayers.  The  allocation  formulae 
in  the  Act  and  the  provisions  of  Section  5A(2)  (c) 
show  an  intent  to  adjust  the  tax  burden  with  a  fair 
degree  of  equality,  all  that  is  necessary  in  order  to 
satisfy  constitutional  requirements.  Colgate  v.  Har- 
vey, 296  U.S.  40A,  422  (1935).  Moreover,  appellant 
has  not  shown  itself  to  be  within  the  class  of  persons 
with  respect  to  whom  certain  portions  of  the  Act  are 
alleged  to  be  unconstitutional,  a  prerequiste  to  a  de- 
cision as  to  their  constitutionality.  Heald  v.  Dist.  of 
Columbia,  259  U.S.  114,  123  (1921) ;  Alabama  State 
Federation  of  Labor  v.  McAdory,  325  U.S.  450,  462- 
463  (1944). 

C.  There  is  no  burden  on  interstate  commerce, 
since  the  whole  purpose  of  the  apportionment  formulae 
and  other  provisions  of  the  Act  is  to  tax  only  income 
derived  from  property  and  business  within  the  Ter- 
ritory.    U.  S.  Glue  Co.  V.  Oak  Creek,  247  U.S.  321 


(1917).  Section  12.  C  of  the  Act  does  not  make  the 
payment  of  the  tax  a  condition  precedent  to  engage  in 
interstate  commerce.  St.  Louis  S.W.  Rwy.  Co.  v. 
Kansas,  235  U.S.  S50,368-S71    (1914). 

D.  The  provision  for  incorporation  by  reference  of 
future  amendments  of  the  Internal  Revenue  Code  and 
regulations  of  the  Commissioner  of  Internal  Revenue 
is  nothing  more  than  a  reference  to  contingent  facts 
and  is  to  this  extent  an  exercise  of  legislative  will 
rather  than  a  surrender  or  delegation  of  it.  However, 
if  this  adoption  were  held  to  be  invalid  delegation  of 
legislative  power,  such  provision  can  be  severed  from 
the  Act  without  affecting  the  validity  of  the  remainder. 
Utah  Power  &  Light  v.  Pfost,  286  U.S.  165,  184-185 
(1932). 

E.  Section  7.  D  of  the  Act,  rather  than  delegating 
legislative  authority  to  the  Tax  Commissioner,  merely 
confers  upon  him  a  limited  discretion  as  to  the  manner 
of  effectuating  clearly  defined  legislative  policy.  The 
legislature  should  not  be  compelled  to  prescribe  de- 
tailed rules  to  cover  myriad  situations  that  may  pos- 
sibly arise  in  the  adminstration  of  a  taxing  statute. 
American  Power  Co.  v.  Securities  Exch.  Comm.,  329 
U.S.  90,  105    (1946). 

F.  The  legislative  intent  in  the  Act  is  clear  and 
unambiguous.  There  is  no  warrant  for  setting  the  Act 
aside  on  asserted  grounds  of  uncertainty  and  indefin- 
iteness..  Sutherland  Statutory  Construction,  Horack^s 
Third  Edition,  Vol.  2,  §4920. 

II. 

Congressional  objectives  and  policy  in  enacting  com- 
prehensive statutes  for  the  protection  of  seamen  are  not 


defeated  by  the  withholding  provisions  of  the  Alaska 
Net  Income  Tax  Act  as  they  apply  to  seamen's  wages. 
The  essential  uniformity  of  maritime  law  is  not  inter- 
fered with  since  here  the  essential  features  of  an 
exclusive  federal  jurisdiction  are  not  involved.  Standard 
Dredging  Co.  v.  Murphy,  319  U.S.  306   (1942). 

III. 

If  necessary  to  be  used,  the  severability  provisions 
of  Section  15  of  the  Act  must  be  given  due  considera- 
tion. Elec.  Bond  &  Share  Co.  v.  Securities  Exch.  Comm., 
303  U.S.  419,  434  (1937).  Even  assuming  that  refer- 
ences to  future  amendments  to  the  Internal  Revenue 
Code  and  regulations  of  the  Commissioner  of  Internal 
Revenue  constitute  an  invalid  delegation  of  legislative 
authority,  there  is  no  warrant  for  presuming  that  the 
legislature  intended  that  the  vital  objective  of  the  Act, 
the  tax,  should  not  be  preserved.  Utah  Power  &  Light 
Co.  V.  Pfost,  286  U.S.  165,  185  (1932). 

IV. 

The  legislature  may  ratify  that  which  it  possesses 
the  power  to  do  in  the  first  instance.  Tax  withholdings 
made  pursuant  to  the  Act  of  January  22,  1949,  were, 
therefore,  validated  by  Section  16  of  the  Act  of  March 
26,  1949.  Board  of  Education  v.  Board  of  Commis- 
sioners, 183  N.C.  776,  111  S.E.  531,  532    (1922). 

V. 

The  rule  that  equity  will  determine  all  questions 
material  to  a  controversy  in  order  to  afford  complete 
relief  is  no  exception  to  the  rule  that  the  court  will  not 
give  advisory  opinions  in  hypothetical  cases.  With 
regard  to  certain  allegations  of  invalid  classifications 
in  the  Act,  there  is  no  set  of  facts  before  the  court  with 


reference  to  which  decision  as  to  constitutionality  need 
be  given.  Alabama  State  Federation  of  Labor  v.  Mc- 
Ador^,  325  U.S.  450,  461-471    (1944). 

ARGUMENT 

I. 

CHAPTER  115,  SESSION  LAWS  OF  ALASKA,  1949,  IS 
A  VALID  EXERCISE  OF  LEGISLATIVE  AUTHORITY 
GRANTED  TO  THE  TERRITORY  OF  ALASKA  BY  CON- 
GRESS IN  THE  ORGANIC  ACT. 

A.  The  Territory  has  power  to  enact  a  graduated  income  tax 
law  without  violating  uniformity  and  equality  require- 
ments of  the  Organic  Act  and  Civil  Rights  Act. 

In  Section  9  of  the  Organic  Act  of  Alaska,  (Act  of 
Aug.  24,  1912,  c.  387,  §9,  37  Stat.  514;  48  USCA  77), 
Congress  has  provided  that  the  legislative  power  of  the 
Territory  shall  extend  to  "all  rightful  subjects  of  legis- 
lation." This  includes  full  and  comprehensive  power 
to  legislate  in  matters  of  taxation,  and  the  territorial 
income  tax  law  is,  therefore,  fully  within  the  authority 
of  the  legislature.  Peacock  v..  Pratt,  121  F.  772,  775- 
776    (1903). 

Taxation  being  but  the  means  by  which  government 
distributes  the  burden  of  its  costs  among  those  who 
enjoy  its  benefits,  Welch  v.  Henry,  305  U.S.  134,  144 
(1938),  it  necessarily  follows  that  once  the  power  to 
tax  exists,  classification  in  a  taxing  scheme  that  has 
a  reasonable  relation  to  the  equitable  distribution  of 
the  burden  of  government  and  is  not  arbitrary  or 
capricious,  satisfies  that  standard  of  equality  demand- 
ed by  the  equal  protection  clause  of  the  14th  Amend- 
ment, or  the  Civil  Rights  Act.  A  graduated  income 
tax  by  its  very  nature  assures  equality  of  treatment 


because  the  burden  of  the  exaction  varies  with  the  in- 
crease or  decrease  of  earnings  and  with  the  comparative 
success  or  failure  of  one's  business,  Stewart  Dry  Goods 
Co.  V.  Lewis,  294  U.S.  550,  560  (1934),  and  thus  has 
a  rational  relation  to  the  capacity  to  pay  and  the  jus- 
tice of  the  payment.  Shaffer  v.  Carter,  252  U.S.  37, 
51  (1919) .  Cf.  Fox.  V.  Standard  Oil  Co.  of  N.  J.,  294 
U.S.  87,  101  (1934)..  As  was  stated  in  Shaffer  v. 
Carter,  supra,  Pg.  51,  by  Mr.  Justice  Pitney : 

"Income  taxes  are  a  recognized  method  of  distri- 
buting the  burdens  of  government,  favored  be- 
cause requiring  contributions  from  those  who 
realize  current  pecuniary  benefits  under  the  pro- 
tection of  the  government  and  because  a  tax  may 
be  readily  proportioned  to  their  ability  to  pay 

And  since  the  standard  of  uniformity  under  Section  9 
of  the  Organic  Act  is  substantially  the  same  as  the 
standard  of  equality  under  the  14th  Amendment  to  the 
Federal  Constitution,  the  requirement  of  uniformity 
in  Section  9  is  disposed  of  by  what  has  been  said  of  the 
classification  when  considered  with  reference  to  the 
Constitution.  Alaska  Fish  Salting  &  By-products  Co. 
V.  Smith,  255  U.S.  44,  49-50  (1920) ;  State  Board  of 
Tax  Commissioners  v.  Jackson,  283  U.S.  527,  542 
(1930) ;  Fox  v.  Standard  Oil  Co.  of  N.  J.,  294  U.S. 
87,  102  (1934);  Lake  Superior  Consolidated  Iron 
Mines  v.  Lord,  271  U.S.  577,  581  (1925).  Cf.  Ballester- 
Ripoll  V.  Court  of  Tax  Appeals  of  Puerto  Rico,  142  F. 
(2d)  11,  18  (1944). 

A  graduated  net  income  tax  is  not  a  direct  tax  on 
property.  The  case  of  Pollock  v.  Farmers'  Loan  & 
Trust  Co.,  157  U.S.  429   (1894),  cited  by  appellant  in 


its  brief,  (pg.  22),  did  not  hold  that  income  taxes 
necessarily  came  within  the  class  of  direct  taxes  on 
property,  Brushaber  v.  Union  Pac.  R.R.,  240  U.S.  1 
(1916),  but  only  that  taxes  on  incomes  from  certain 
sources  would  be  held  to  be  direct  taxes  within  the 
meaning  of  the  constitutional  requirement  as  to  ap- 
portionment. Bowers  v.  Kerbaugh-Empire  Co.,  271 
U.S.  171,  174  (1925) ;  N.  Y.  ex  rel  Cohn  v.  Graves, 
300  U.S.  308,  315  (1936).  The  Act  does  not  levy  a 
tax  on  income  derived  only  from  rents  of  land,  but  on 
income  from  all  sources,  and  therefore,  does  not  place 
a  special  burden  upon  property  by  virtue  of  the  owner- 
ship thereof.  Miles  v.  Dept  .of  Treasury,  209  Ind.  172, 
199  N.E.  372  (1935) ;  Featherstone  v.  Norman,  170 
Ga.  370,  153S.E.  58  (1930). 

B.  The  Act  does  not  create  arbitrary  or  unreasonable  classi- 
fications in  violation  of  the  Civil  Rights  Act  or  the  Or- 
ganic Act,  and  does  not  attempt  to  tax  income  beyond 
the  taxing  jurisdiction  of  the  Territory. 

(1)  It  is  hardly  conceivable  that  the  legislature's 
failure  to  take  into  consideration  taxpayers'  unused 
net  operating  loss  deductions  under  Section  122  of  the 
Internal  Revenue  Code  can  be  construed  as  a  hostile 
and  oppressive  discrimination  against  those  operators 
who  have  no  net  operating  loss  deductions.  (Appellant's 
Brief,  pg.  23,  24.)  These  are  nothing  more  than  pos- 
sible differences  in  tax  burdens  not  shown  to  be  sub- 
stantial, and  there  is  nothing  here  that  indicates  an 
arbitrary  or  capricious  exercise  of  legislative  discre- 
tion. Welch  V.  Henrij,  305  U.S.  134,  145.  Equality 
of  treatment  demanded  by  the  Organic  Act  and  the 
Civil  Rights  Act  does  not  require  the  legislature  to 
maintain  rigid  rules  of  taxation,   achieve  scientific 
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uniformity,  or  resort  to  meticulous  adjustments  in  the 
creation  of  taxing  statutes.  Welch  v.  Henry,  supra; 
Fcx  V.  Standard  Oil  Co.  of  N.  J.,  294  U.S.  87,  102 
(1934) ;  Carmichael  v.  So.  Coal  Co.,  301  U.S.  495,  510 
(1936) ;  Mutual  Loan  Co.  v.  Martell,  222  U.S.  225,  235 
(1911). 

(2)  The  fact  that  no  allocation  formula  is  set  out 
in  the  Act  for  the  non-resident  employees  of  appellant 
who  are  not  vessel  personnel  does  not  establish  uncon- 
stitutionality. (Appellant's  Brief,  pg.  25,  26.)  There 
is  nothing  contained  in  the  Act  which  indicates  an  intent 
to  impose  a  greater  tax  on  non-voyage  personnel  who 
have  been  employed  in  Alaska  for  the  same  length  of 
time  and  at  the  same  rate  of  pay  as  voyage  personnel — 
the  only  intent  is  to  tax  the  non-resident  non-voyage 
employees  of  appellant  with  respect  to  a  portion  of 
their  Federal  withholding  tax  which  is  properly  al- 
locable to  income  obtained  within  the  Territory.  This 
legislative  objective  is  legitimate.  Shaffer  v.  Carter, 
252  U.S.  37,  52    (1919). 

Also  there  is  no  showing  in  the  record  that  any 
non-voyage  employees  of  appellant  who  have  been 
employed  in  the  Territory  for  any  length  of  time  and 
for  whom  no  apportionment  formula  was  provided  in 
the  Act  have  been  discriminated  against  by  the  imposi- 
tion of  a  tax  higher  than  that  imposed  on  other  em- 
ployees in  similar  circumstances  but  for  whom  an 
apportionment  formula  is  provided.  Appellant,  in 
effect,  is  contending  that  the  Act  may  possibly  be 
applied  unconstitutionally  at  some  indefinite  future 
time,  and  moreover,  applied  not  to  it  but  to  others. 
The  court  will  not,  in  advance  of  such  applications, 


pass  upon  different  phases  of  a  statute  as  compre- 
hensive as  this  until  faced  with  cases  involving  par- 
ticular provisions  as  specifically  applied  to  persons 
who  claim  to  be  injured.  It  is  a  settled  rule  that  courts 
will  not  give  advisory  opinions  in  hypothetical  cases. 
Watson  V.  Buck,  313  U.S.  387,  402  (1940) ;  Anderson 
Nat'l  Bank  v.  Luckett,  321  U.S.  233,  242  (1943); 
Alabama  State  Federation  of  Labor  v.  McAdory,  325 
U.S.  450,  462-463  (1944) ;  Heald  v.  District  of  Colum- 
bia, 259  U.S.  114,  123  (1921) ;  Jeffrey  Mfg.  Co.  v. 
Blagg,  235  U.S.  571,  576  (1914) ;  Hawkins  v.  Bleakly, 
243  U.S.  210,  214    (1916). 

(3)  No  invalid  discrimination  between  manufact- 
uring and  extractive  industries  and  other  industries 
results  from  the  allocation  formula  under  Section  5  A. 
(2)  (a)  of  the  Act  which  provides  that  gross  receipts 
from  sources  within  the  Territory  shall  include  "in- 
come received  or  derived  from  sales  wherever  made 
of  goods,  wares  and  merchandise  manufactured  or 
originating  in  the  Territory."  Appellant  has  not 
shown  itself  to  be  within  the  class  of  persons  with 
respect  to  whom  this  part  of  the  Act  is  alleged  to  be 
unconstitutional,  Heald  v.  District  of  Columbia,  259 
U.S.  114  (1921),  and,  moreover,  even  if  the  "manu- 
facturing or  extractive  industries"  could  show  that 
the  definition  of  gross  receipts  in  this  subsection  would 
produce  inequitable  results  if  included  in  the  alloca- 
tion formula  applicable  to  them,  another  provision  of 
the  Act,  Section  5  A.  (2)  (c),  will  take  care  of  such 
situations.  And  it  is  not  reasonable  to  assume  in 
advance  that  the  Commissioner  of  Taxation  will  dis- 
criminate against  the  "manufacturing  or  extractive 
industries"  by  refusing  to  adhere  to  the  legislative 
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command  in  this  latter  section  of  the  Act  to  allocate 
the  tax  in  a  different  manner  in  the  event  the  alloca- 
tion formula  governing  such  industries  appears  to 
produce  inequitable  results.  As  was  stated  in  Watson 
V.  Buck,  313  U.S.  387,  402  (1940),  by  Mr.  Justice 
Black: 

" Since  all  contingencies  of  attempted  en- 
forcement cannot  be  envisioned  in  advance  of 
these  applications,  courts  have  in  the  main  found 
it  wiser  to  delay  in  passing  upon  the  constitution- 
ality of  all  the  separate  phases  of  a  comprehensive 
statute  until  faced  with  cases  involving  particular 
provisions  as  specifically  applied  to  persons  who 
claim  to  be  injured.  Passing  upon  the  possible 
significance  of  the  manifold  provisions  of  a  broad 
statute  in  advance  of  efforts  to  apply  the  separate 
provisions  is  analagous  to  rendering  an  advisory 
opinion  upon  a  statute  or  a  declaratory  judgment 
upon  a  hypothetical  case.  It  is  of  course  con- 
ceivable that  a  statute  might  be  flagrantly  and 
patently  violative  of  express  constitutional  pro- 
hibitions in  every  clause,  sentence  and  paragraph, 
and  in  whatever  manner  and  against  whomever 
an  effort  might  be  made  to  apply  it.  It  is  suffi- 
cient to  say  that  the  statutes  before  us  are  not 
of  this  type  .  .  .  ." 

See  also  Alabama  State  Federation  of  Labor  v.  Mc- 
Adory,  325  U.S.  450,  461-462  (1944). 

Therefore,  rather  than  showing  a  clear  indica- 
tion that  the  purpose  or  effect  of  the  Act  is  a  hostile  or 
oppressive  discrimination  against  particular  classes 
of  taxpayers,  a  prerequisite  to  the  avoidance  of  the  law 
on  constitutional  grounds  of  inequality,  Heisler  v. 
Thomas  Colliery  Co.,  260  U.S.  245,  255  (1922) ;  Mad- 
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den  V.  Kij.,  309  U.S.  83,  88  (1939),  the  obvious  intent 
and  general  operation  of  the  Act  is  to  adjust  the  tax 
burden  with  a  fair  and  reasonable  degree  of  equality. 
This  is  all  that  is  necessary  to  satisfy  the  standard  of 
equality  demanded  by  the  Civil  Rights  Act.  Colgate  v, 
Harvey,  296  U.S.  404,  422  (1935). 

Some  reliance  is  placed  by  appellant  on  the  con- 
tention that  the  alleged  discrimination  has  a  result  of 
imposing  a  tax  on  income  derived  from  sources  outside 
the  Territory,  thus  constituting  a  violation  of  the  5th 
Amendment  to  the  Federal  Constitution.  Suffice  it 
to  say,  no  attempt  has  been  made  to  enforce  the  Act  in 
a  manner  that  would  produce  such  a  result,  and,  there- 
fore, what  has  been  said  above  with  regard  to  the 
asserted  invalid  classification  disposes  of  this  conten- 
tion.   Watson  V.  Buck,  313  U.S.  387,  402  (1940). 

C.    The  Act  does  not  impose  an  unconstitutional  burden  upon 
interstate  commerce. 

Once  it  is  decided  that  the  Territory  may  consist- 
ently with  due  process  of  law  impose  a  general  net  in- 
come tax  on  non-residents  from  their  property  and 
business  within  the  Territory,  Shaffer  v.  Carter,  252 
U.S.  37  (1919),  it  is  no  objection,  as  far  as  the  com- 
merce clause  is  concerned,  that  the  tax  is  imposed  on 
gains  derived  in  part,  or  even  mainly,  from  interstate 
commerce.  Underwood  Typewriter  Co.  v.  Chamber- 
lain, 254  U.  S.  113,  119-120  (1920).  The  whole  pur- 
pose of  the  apportionment  formula  in  Section  5  A  (2) 
(b)  and  the  provisions  of  Section  5  A  (2)  (c)  is  to 
impose  a  tax  on  appellant  which  is  fairly  apportioned 
to  its  net  gains  derived  solely  from  its  property  and 
business  within  the  Territory,  and  when  this  is  done,, 
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there  can  be  no  unconstitutional  burden  upon  inter- 
state commerce.  U.  S.  Glue  Co.  v.  Oak  Creek,  247  U.S. 
321  (1917) ;  Western  Livestock  v.  Bureau  of  Revenue, 
303  U.S.  250,  255-256  (1937);  Central  Greyhound 
Lines  v.  Mealey,  334  U.S.  653,  663  (1947).  The  tax 
is  non-discriminatory,  that  is,  it  places  no  greater 
burden  on  interstate  commerce  than  it  does  on  intra- 
state commerce  of  like  character,  and  it  is  not  open  to 
the  objection  of  possible  multiple  state  taxation  since 
no  other  state  can  consistently  with  due  process  impose 
an  income  tax  measured  by  gains  derived  from  prop- 
erty and  business  within  the  Territory.  The  apportion- 
ment formula  is  itself  a  guard  against  such  a  vice. 
See  concurring  opinion  of  Mr.  Justice  Rutledge  in 
Memphis  Natural  Gas  Co.  v.  Stone,  335  U.S.  80,  96-97 
(1947).  Plainly,  the  Territory  has  attempted  to  tax 
only  that  which  it  is  entitled  to  tax  and  there  is 
nothing  about  the  apportionment  formula  which  dem- 
onstrates that  an  unfair  and  inequitable  result  would 
be  reached.  International  Harvester  Co.  v.  Evatt,  329 
U.S.  416,  421-422  (1946). 

Section  12  C  of  the  Act  is  merely  one  of  the  methods 
adopted  by  the  legislature  for  enforcement  of  payment 
of  the  tax  and  it  is  not  required  to  be  construed  so  as  to 
make  such  payment  a  condition  precedent  to  engaging 
in  interstate  commerce.  Since  the  tax  applies  to  all 
persons  conducting  a  business  in  the  Territory,  ir- 
respective of  whether  they  are  engaged  in  commerce, 
it  was  natural  that  the  language  of  Section  12  C  with 
such  broad  scope  should  be  adopted.  No  situation  has 
yet  arisen  where  the  provisions  of  this  section  have 
heen  applied  in  such  a  manner  as  to  deprive  appellant 

13 


of  its  privilege  of  engaging  in  an  interstate  business, 
and  it  is  not  to  be  presumed  that  the  Territory,  through 
its  judicial  and  administrative  officers,  will  not  inter- 
pret these  provisions  as  being  limited  in  operation  to 
suspension  for  non-payment  of  the  tax  of  only  the 
privilege  of  doing  an  intrastate  business.  St.  Louis 
S.W.  Ry.  Co.  V.  Kansas,  235  U.S.  350,  368-371  (1914). 
When  the  legislature  enacts  a  statute,  there  is  no  pre- 
sumption that  it  intended  to  exceed  the  limits  of  the 
Constitution.  It  is  a  fundamental  rule  that  the  courts 
will  adopt  that  construction  of  a  statute  which  will 
uphold  its  validity.  St.  Louis  S.W.  Ry.  Co.  v.  Kansas y 
supra;  Corp.  Comm.  of  Oklahoma  v.  Lowe,  281  U.S. 
431,  438  (1929) ;  So.  Utah  Mines  &  Smelters  v.  Beaver 
County,  262  U.S.  325,  331  (1922) ;  Plymouth  Coal  Co. 
V.  Pa.,  232  U.S.  531,  546  (1913). 

D.    The  Act  does  not  invalidly  delegate  legislative  functions 
to  Congress. 

When  the  Net  Income  Tax  Act  was  enacted  by  the 
territorial  legislature,  it  became  a  complete  law  having 
its  own  binding  force  and  not  dependent  upon  addi- 
tional consent  or  action  for  its  existence  and  opera- 
tion. The  question  of  expediency  or  discretion  in  im- 
posing an  income  tax  was  not  delegated  to  any  other 
legislative  tribunal;  the  territorial  legislature  decided 
the  expediency  of  the  law  solely  by  itself  and  for  its  own 
reasons.  It  remains  a  law  whether  Congress  legislates 
or  not,  and  the  fact  that  it  incorporates  by  reference 
future  amendments  of  the  Internal  Revenue  Code  does 
not  constitute  an  abdication  or  delegation  of  legislative 
power.  The  reference  to  future  amendments  is  nothing 
more  than  a  reference  to  an  extrinsic  and  contingent 
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fact  by  which  the  amount  of  the  tax  may  be  conceivably 
changed.  Because  this  extrinsic  fact  is  the  action  of 
another  legislative  body,  it  does  not  mean  that  the 
discretion  and  judgment  of  the  other  body  is  substituted 
for  that  of  the  territorial  legislature.  Rather  than 
being  a  destruction  of  the  latter's  discretion  and  abridg- 
ment of  its  duties  and  judgment,  this  is  in  itself  an 
exercise  of  the  legislative  will.  It  could  not  be  seriously 
contended  that  the  legislature  could  not,  by  a  series  of 
separate  acts,  follow  the  changes  in  the  Internal  Reve- 
nue Code.  Then  why  could  it  not  do  so  by  adopting 
such  future  changes  in  one  enactment?  Such  action  is 
merely  an  economy  to  the  Territory  and  a  convenience 
to  the  taxpayers,  and  to  deny  this  power  to  the  legisla- 
ture would  seriously  curtail  the  extension  of  its  author- 
ity to  all  rightful  subjects  of  legislation.  People  v.  Fire 
Ass'7i.  of  PMla.,  92  N.Y.  311,  44  Am.  Rep.  380  (1883), 
affirmed  in  119  U.S.  110;  Underwood  Typewriter  Co. 
V.  Chamberlain,  94  Conn.  47,  108  Atl.  154,  160-161 
(1919),  affirmed  in  254  U.S.  113. 

Assuming,  however,  that  references  to  future  amend- 
ments of  the  Internal  Revenue  Code  constitute  an  in- 
valid delegation  of  legislative  power,  the  entire  Act 
should  not  fail  since  those  provisions  are  clearly  sep- 
arable under  Section  15  of  the  Act.  It  is  entirely  rea- 
sonable to  presume  that  the  legislature  would  have 
declared  that  the  tax  being  the  vital  objective  of  the 
Act  would  be  preserved  even  though  the  contingency 
of  future  amendment  of  the  Internal  Revenue  Code 
may  never  occur,  Utah  Power  &  Light  v.  Pfost,  286 
U.S.  165,  184-185  (1932) ;  Watson  v.  Buck,  313  U.S. 
387,  396-397  (1940),  and  once  the  reference  to  future 
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amendments  is  removed  from  the  Act,  then  the  adop- 
tion of  the  Internal  Revenue  Code  can  refer  only  to  that 
law  as  it  existed  at  the  time  the  territorial  statute  was 
enacted,  Kendal  v.  U.  S.,  12  Peters  524  (1838),  and  in 
that  respect  such  an  adoption  is  valid.  Featherstone  v. 
Norman,  170  Ga.  370,  153  S.E.  70  (1930). 

E.     The  Act  does  not  delegate  legislative  authority  to  the  Tax 
Commissioner. 

The  provisions  of  Section  7  D  of  the  Act  are  not  an 
attempted  delegation  of  legislative  judgment  and  dis- 
cretion as  to  what  the  law  shall  be,  but  are  merely  the 
conferring  of  a  legitimate  discretion  on  the  Tax  Com- 
missioner to  execute  the  law  in  accordance  with  legis- 
lative specifications  and  policy.  The  objective  of  this 
section  of  the  Act — which  is  for  the  benefit  of  the 
taxpayer — is  clear,  that  is,  to  return  to  the  taxpayer 
any  taxes  that  should  not  have  been  paid,  and  all  the 
Tax  Commissioner  has  is  a  limited  discretion  as  to 
the  manner  of  effectuating  this  legislative  policy.  This 
is  not  a  grant  of  unbridled  administrative  discretion 
or  an  abrogation  of  legislative  will  and  judgment,  but 
it  is  rather  a  reasonable  and  necessary  provision  for 
the  taking  care  of  complex  administrative  details  that 
may  arise — the  only  practicable  way  in  which  legis- 
lative process  would  be  able  to  function.  ..Bowles  v. 
Wellingham,  321  U.S.  503,  514-516  (1943).  If  the 
legislature  were  forced  by  meticulous  and  scientific 
adjustments  to  foresee  and  provide  for  the  myriad 
situations  which  may  arise  in  the  future  in  the  execu- 
tion of  the  Act,  and  to  make  rules  for  each  of  these 
situations,  then  the  legislative  process  would  be  unduly 
hampered  and  would  bog  down.  Necessity  fixes  a  point 
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beyond  which  it  becomes  unreasonable  to  compel  the 
legislature  to  prescribe  detailed  rules.  American  Pow- 
er Co.  V.  Securities  &  Exch.  Comm.,  329  U.S.  90,  105 
(1946). 

r.    The  Act  is  not  invalid  because  of  indefiniteness  and  un- 
certainty. 

What  has  been  said  above  with  regard  to  the  incor^ 
poration  by  reference  of  future  amendments  of  the 
Internal  Revenue  Code  and  of  future  regulations  of 
the  Commissioner  of  Internal  Revenue  disposes  of  the 
contention  that  these  factors  cause  the  Act  to  fail 
on  the  grounds  of  indefiniteness  and  uncertainty.  The 
mere  reference  to  extrinsic  facts  that  may  occur  in  the 
future  cannot  deprive  the  taxpayer  of  any  constitu- 
tional right  since  he  will  know  with  certainty  at  the 
time  the  tax  is  payable  what  his  liability  is,  and  the 
fact  that  he  may  not  know  this  before  that  time  is 
nothing  more  than  a  necessary  consequence  of  a  com- 
plex government  setup.  The  indefiniteness  does  not 
cause  a  taxpayer  to  act  at  his  peril  or  subject  himself 
to  a  possible  invalid  penalty  with  a  consequent  danger 
of  being  deprived  of  property  without  due  process  of 
law.  Cf.  Hy-Grade  Provisions  Co.  v.  Sherman,  266 
U.S.  497,  501  (1924) ;  Champlin  Refining  Co.  v.  Corp. 
Comm.  of  Okla.,  286  U.S.  210,  243  (1931).  The  legis- 
lative intent  in  the  Act  is  clear,  and  this  is  not  a  case 
where  there  is  such  ambiguity  that  after  exhausting 
every  rule  of  construction,  no  sensible  meaning  can  be 
given  to  a  statute.  There  is  absolutely  nothing  vague 
or  uncertain  about  this  Act.  (See  Sutherland  Statutory 
Construction;  Horack,  Srd  Edition,  Volume  2,  §4920.) 

Failure  to  define  the  word  ^'income"  does  not  cause 
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the  Act  to  fail  because  of  uncertainty.  That  word 
when  taken  in  its  context  makes  the  meaning  clear,  and 
when  that  is  true,  the  use  of  the  word  without  specific 
definition  does  not  render  the  statute  invalid.  Joseph 
Triver  Corp.  v.  McNeil,  363  111.  559,  5  N.E.  (2nd)  929 
(1936).  A  taxpayer  cannot  be  deprived  of  any  con- 
stitutional right  by  the  failure  of  the  legislature  to 
define  the  word  "income"  when  all  that  he  does  is  to 
pay  a  tax  to  the  Territory  equal  to  10%  of  the  tax 
he  pays  to  the  Federal  government  under  the  Internal 
Revenue  Code  and  under  which  law  "income"  is  suffi- 
ciently defined.  This  cannot  make  computation  of  the 
tax  uncertain. 

11. 

THE  WITHHOLDING  TAX  PROVISIONS  OF  CHAPTER 
115,  SESSION  LAWS  OF  ALASKA,  1949,  ARE  VALID  AS 
APPLIED  TO  SEAMEN. 

The  Federal  statutes  relating  to  seamen's  wages  con- 
tained in  the  Act  of  June  7,  1872,  c.  322,  §32,  17  Stat. 
268,  as  amended,  Title  46  USCA  §  591  to  605,  §682  to 
685,  contain  nothing  in  their  terms  prohibiting  either 
the  imposition  of  an  income  tax  on  seamen  or  prohibit- 
ing the  means  of  collecting  the  tax  by  withholding  at 
the  source.  There  is,  therefore,  no  conflict  in  express 
terms  between  the  Alaska  Net  Income  Tax  Act  and  the 
Federal  statutes  relating  to  seamen's  wages  . 

There  is  also  no  conflict  between  the  two  statutes 
arising  from  the  nature  of  the  subjects  covered  by 
each,  and  there  is  no  interference  with  the  uniformity 
of  maritime  law.  Statutes  providing  for  the  payment 
of  a  seaman's  wages  in  full,  46  USCA  597;  prohibiting 
the  advances  and  allotments  of  wages,  46  USCA  599; 
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prohibiting  stipulations  of  seamen  whereby  they  may 
forfeit  their  right  to  a  lien  upon  the  ship  and  deprive 
themselves  of  any  remedy  for  recovery  of  wages,  46 
USCA  600;  prohibiting  the  attachment  or  arrestment 
or  assignment  of  seamen's  wages,  46  USCA  601 ;  and 
providing  for  pajmient  of  wages  of  a  seaman  without 
any  deduction  whatever,  any  contract  to  the  contrary 
notwithstanding,  46  USCA  605 ;  cannot  by  any  rule  of 
statutory  construction  be  interpreted  to  mean  that 
because  one  is  a  seaman,  he  is  relieved  from  the  obliga- 
tion imposed  upon  other  citizens  to  bear  his  fair  share 
of  supporting  the  government  that  offers  him  protec- 
tion. The  purpose  and  policy  of  Congress  in  enacting 
comprehensive  laws  relating  to  seamen  has  been  stated 
by  the  courts  in  different  ways ;  for  example,  in  order 
to  protect  the  seamen  "who  as  a  class  are  poor,  friend- 
less and  improvident",  Calmar  Steamship  Corp.  v.  Tay- 
lor, 303  U.S.  525,  528  (1937) ;  to  protect  the  individual 
seaman  who  was  "unable  to  cope  effectively  with  his 
employer  in  bargaining",  Hume  v.  Moore-McCormack 
Lines,  121  F.  (2nd)  336,  342  (1941);  in  order  to 
^'maintain  a  merchant  marine  for  the  commercial  serv- 
ice and  maritime  defense  of  the  nation  by  inducing 
men  to  accept  employment  in  an  arduous  and  perilous 
service",  Calmar  Steamship  Corp.  v.  Taylor,  supra; 
or  to  prevent  the  seaman  from  disposing  of  his  wages 
by  either  a  voluntary  or  involuntary  assignment, 
"which  would  interfere  with  the  remedy  in  admiralty 
for  the  recovery  of  his  wages  by  condemnation  of  the 
ship".  Wilder  v.  Inter-Island  Navigation  Co.,  211  U.S. 
239,  248  (1908).  These  congressional  objectives  rea- 
sonably could  not  be  defeated  by  the  withholding  from 
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the  seaman's  wages  of  lO^o  of  the  amount  that  is  now- 
withheld  from  his  wages  for  the  Federal  income  tax. 
It  is  not  reasonable  to  assume  that  the  obligation  to 
support  government  has  the  necessary  effect  of  expos- 
ing a  seamen  to  the  danger  of  improvident  contracts 
or  the  effect  of  placing  an  obstacle  in  the  development 
of  a  strong  merchant  marine  service.  Thus  there  is 
nothing  in  the  payment  of  an  income  tax  by  withhold- 
ing at  its  source  that  is  hostile  or  materially  prejudicial 
to  general  maritime  law,  or  that  has  the  effect  of  inter- 
fering with  the  essential  uniformity  of  such  law.  Con- 
gress it  may  be  admitted,  has  manifested  an  intention 
to  occupy  the  entire  field  so  far  as  the  protection  of 
seaman  is  concerned,  but  the  Alaska  Net  Income  Tax 
Act  in  no  way  encroaches  in  that  field.  The  congres- 
sional purpose  can  be  accomplished  even  in  the  pres- 
ence of  the  Alaska  statute.  In  dealing  with  the  terri- 
torial income  tax  Act,  essential  features  of  an  exclusive 
Federal  jurisdiction  are  not  involved.  Just  v.  Cham- 
bers, 312  U.S.  383,  392  (1941) ;  Standard  Dredging  Co, 
V.  Murphy,  319  U.S.  306  (1942). 

III. 

THE  SEVERABILITY  CLAUSE. 

The  provisions  of  Section  15  of  the  Act,  the  sever- 
ablity  clause,  if  necessary  to  be  utilized,  will  prevent 
the  Act  from  failing  in  its  entirety.  This  provision 
reverses  the  presumption  that  the  legislature  intended 
the  Act  to  be  effective  as  an  entirety  or  not  at  all,  and 
when  the  court  attempts  to  ascertain  legislative  pur- 
pose, due  consideration  must  be  given  to  this  express 
legislative  declaration.  Elec.  Bond  &  Share  Co.  v. 
Securities  Exch.  Comm.,  303  U.S.  419,  434  (1937). 
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Assuming,  for  the  sake  of  argument,  that  the  Act 
attempts  to  delegate  legislative  functions  to  Congress 
and  the  Commissioner  of  Internal  Revenue,  such  pro- 
visions are  not  so  interwoven  with  the  remainder  of 
the  Act  that  there  is  any  inherent  difficulty  in  separa- 
tion and  enforcement  of  the  remainder  and  vital  por- 
tions. There  is  no  warrant  for  concluding  that  the 
legislature  would  be  satisfied  to  sacrifice  an  important 
revenue  measure  in  the  event  the  relatively  unimport- 
ant future  contingencies  could  not  be  incorporated  into 
the  Act.  Utah  Power  &  Light  Co.  v.  Pfost,  286  U.S. 
165,  185  (1932). 

It  is,  of  course,  conceivable  that  future  changes  in 
the  Internal  Revenue  Code  and  regulations  of  the  Com- 
missioner of  Internal  Revenue  might  lead  to  complica- 
tions in  the  enforcement  of  the  Act,  but  such  considera- 
tions, especially  in  the  absence  of  facts  showing  any 
infringement  of  appellant's  rights,  do  not  furnish  suffi- 
cient grounds  to  invalidate  the  Act.  Santee  Mills  v. 
Query,  122  S.C.  158,  115  S.E.  202,  206  (1922). 

IV. 

WITHHOLDINGS  MADE  PURSUANT  TO  THE  ACT  OF 
JANUARY  22,  1949,  WERE  VALIDATED  BY  THE  ACT  OF 
MARCH  26,  1949. 

Even  though  the  District  Court  has  held  that  the 
extraordinary  session  of  the  legislature  which  enacted 
the  original  income  tax  law  on  January  22,  1949,  was 
an  authorized  session,  from  which  it  follows  that  this 
law,  together  with  tax  withholdings  made  pursuant 
thereto,  were  invalid;  yet  since  the  legislature  which 
convened  in  regular  session  on  January  27,  1949,  had 
the  power  and  authority  to  do  what  the  extraordinary 
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session  had  done,  Section  16  of  the  Act,  the  ratification 
by  the  regular  session  of  the  extraordinary  session's 
actions,  had  the  effect  of  validating  the  tax  withhold- 
ings made  pursuant  to  the  original  statute.  A  rati- 
fication can  be  made  when  the  party  ratifying  possesses 
the  power  to  perform  the  act  ratified.  Marsh  v.  Fulton 
County,  10  Wall  676,  684, 19  L.  Ed.  1040, 1042  (1869). 
This  ratification  by  the  regular  session  of  the 
legislature  was  the  curing  of  a  statute  which  was 
defective  not  because  the  subject  matter  was  for- 
bidden by  the  Constitution  or  the  Organic  Act,  but 
because  of  the  mere  neglect  of  some  legal  formality. 
The  subject  matter  of  the  statute  being  something  that 
the  legislature  could  have  authorized  previously,  the 
curative  statute  was,  therefore,  proper  and  effective. 
Board  of  Education  v.  Board  of  Commissioners,  183 
N.C.  776,  111  S.E.  531-536  (1922) ;  Anderson  Count]/ 
Road  Dist.  v.  Pollard,  116  Tex.  547,  296  S.W.  1062 
(1927) ;  Sutherland  Statutory  Construction,  Horack^s 
Third  Edition,  §2214,  2219. 

V. 

THE  RULE  THAT  EQUITY  WILL  DETERMINE  ALL 
QUESTIONS  MATERIAL  TO  A  CONTROVERSY  IN  ORDER 
TO  AFFORD  COMPLETE  RELIEF  IS  NO  EXCEPTION  TO 
THE  RULE  THAT  THE  COURT  WILL  NOT  GIVE  AD- 
VISORY OPINIONS  IN  HYPOTHETICAL  CASES. 

Although,  as  a  general  rule,  where  equitable  juris- 
diction has  been  invoked  for  injunctive  purposes,  the 
court  has  power  to  decide  all  relevant  matters  in  dis- 
pute and  to  award  complete  relief  even  though  the 
decree  includes  that  which  might  be  conferred  by  a 
court  of  law.  Porter  v.  Warner  Co.,  328  U.S.  395,  39^ 

22 


(1945),  yet  the  "relevant  matters  in  dispute"  and  the 
relief  that  "might  be  conferred  by  law"  presuppose  the 

existence  of  particular  facts  with  reference  to  which 
a  decision  on  constitutionality  must  be  given,  and  not 
upon  appellant's  conception  of  its  duty  to  all  of  its 
employees  to  challenge  the  tax  on  every  conceivable 
ground.  Here  appellant's  assertions  that  the  Act  con- 
tains unreasonable  classifications  and  is  lacking  in 
uniformity  are  based  upon  hypothetical  contingencies 
of  attempted  enforcement  of  the  Act,  and  not  upon  a 
precise  set  of  facts  involving  specific  provisions  which 
have  been  applied  to  those  who  claim  to  be  injured. 
Alabama  State  Federaton  of  Labor  v.  McAdory,  325 
U.  S.  450,  461-471  (1944).  Consequently  the  court 
need  not  consider  appellant's  contentions  that  the  Act 
discriminates  against  taxpayers  with  no  net  operating 
loss  deductions,  against  employees  for  whom  no  alloca- 
tion formula  is  provided,  and  against  manufacturing 
and  extractive  industries. 
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CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  sub- 
mitted that  the  Alaska  Net  Income  Tax  Act  is  a  lawful 
exercise  of  legislative  authority,  valid  in  its  entirety, 
and  that  the  decree  of  the  District  Court  should,  there- 
fore, be  affirmed. 

Respectfully, 

J.  GERALD  WILLIAMS 
Attorney  General  of  Alaska 

JOHN  H.  DIMOND 

Assistant  Attorney  General 

Juneau,  Alaska 

For  Appellee. 
October,  1949 
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APPENDIX  A 

Chapter  115,  Session  Laws  of  Alaska,  1949 

*      *      * 

Section  5.  TAX  ON  INDIVIDUALS,  FIDUCI- 
ARIES, CORPORATIONS  AND  BANKS. 

A.  GENERAL  RULE.  There  is  hereby  levied  and 
there  shall  be  collected  and  paid  for  each  taxable  year 
upon  the  net  income  of  every  individual  (except  em- 
ployees whose  sole  income  in  Alaska  consists  of  wages 
or  salary  upon  which  tax  has  been  withheld  as  referred 
to  in  subsection  B  of  this  Section ) ,  fiduciary,  corpora- 
tion and  bank,  required  to  make  a  return  and  pay  a  tax 
under  the  Federal  income  tax  law,  a  tax  computed  by 
either  one  of  the  following  methods : 

(1)  a  tax  equal  to  10  percent  of  the  total  income 
tax  that  would  be  payable  for  the  same  taxable  year  to 
the  United  States  under  the  provisions  of  the  Internal 
Revenue  Code  without  the  benefit  of  the  deduction  of 
the  tax  payable  hereunder  to  the  Territory. 

(2)  a  tax  equal  to  10  percent  of  that  portion  of  the 
total  income  tax  that  would  be  payable  under  the  pro- 
visions of  the  Internal  Revenue  Code  without  the  bene- 
fit of  the  deduction  of  tax  payable  hereunder  to  the  Ter- 
ritory, that  gross  receipts  derived  from  sources  within 
the  Territory,  payroll  and  value  of  tangible  property 
located  in  the  Territory,  bears  to  the  total  gross  receipts 
from  sources  within  and  without  the  Territory,  payroll 
and  value  of  tangible  property  within  and  without  the 
Territory. 

(a)  DETERMINATION  OF  GROSS  RECEIPTS. 
Gross  receipts  from  sources  within  the  Territory  shall 
consist  of  interest,  rents,  royalties,  gains,  dividends,  all 
other  income  and  gross  income  received  or  derived  in 
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connection  with  propetry  owned  or  a  business  or  trade 
carried  on  and  salaries,  wages  and  fees  for  personal 
services  performed  within  the  Territory.  Income  re- 
ceived or  derived  from  sales  wherever  made  of  goods, 
wares  and  merchandise  manufactured  or  orginating  in 
the  Territory  shall  be  considered  to  be  a  part  of  gross 
receipts  from  sources  within  the  Territory. 

(b)  DETERMINATION  OF  PROPERTY  AND 
PAYROLL  FACTORS  FOR  FREIGHT  AND  PAS- 
SENGER CARRIERS.  The  value  of  vessels  operating 
on  the  high  seas  and  compensation  of  employees  en- 
gaged in  operating  such  vessels  shall  be  apportioned  to 
the  Territory  in  the  ratio  which  the  number  of  days 
spent  in  ports  within  the  Territory  bears  to  the  total 
number  of  days  spent  in  ports  within  and  without  the 
Territory.  The  term  "days  spent  in  ports"  shall  not 
include  periods  when  ships  are  tied  up  because  of 
strikes  or  withheld  from  the  Alaska  service  for  repairs, 
or  because  of  seasonal  reduction  in  service.  Days  in 
ports  shall  be  computed  by  dividing  the  aggregate  num- 
ber of  hours  in  all  ports  by  24.  The  value  of  aircraft 
and  automotive  vehicles  operating  as  freight  and  pas- 
senger carriers  from,  to  and  within  the  Territory  and 
compensation  of  employees  engaged  in  such  operations, 
shall  be  apportioned  to  the  Territory  in  the  ratio  which 
the  number  of  days  during  which  such  services  are 
rendered  within  the  Territory  bears  to  the  total  num- 
ber of  days  during  which  such  services  are  rendered 
within  and  without  the  Territory. 

(c)  APPORTIONMENT  OF  TAX  BY  TAX  COM- 
MISSIONER. If  the  taxpayer,  upon  petition  to  the 
Tax  Commissioner,  as  provided  in  Section  13  of  this 
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Act,  conclusively  demonstrates  that  because  of  other 
factors,  the  method  of  allocation  hereinabove  provided, 
results  in  a  larger  tax  than  in  equity  and  good  con- 
science he  should  have  been  required  to  pay,  then  the 
tax  shall  be  determined,  allocated  and  apportioned 
under  such  processes  and  formulas  as  the  Tax  Com- 
missioner shall  provide,  and  the  Tax  Commissioner 
may  promulgate  proper  apportionment  rules  and  regu- 
lations conformable  v^^ith  this  Act  for  general  applica- 
tion in  similar  cases.  In  the  case  of  tw^o  or  more  organi- 
zations, trades  or  businesses  owned  or  controlled  di- 
rectly or  indirectly  by  the  same  interest,  the  Tax  Com- 
missioner is  authorized  to  distribute,  apportion,  or 
allocate  the  tax  where  such  action  is  necessary  to 
prevent  evasion  of  payment. 


Section  7.     RETURNS  AND  PAYMENT  OF  TAX. 

D.     OVERPAYMENT,  CREDIT  AND  REFUND. 

The  tax  Commissioner  is  authorized  to  credit  or  refund 
all  overpayments  of  taxes,  all  taxes  erroneously  or  il- 
legally assessed  or  collected,  all  penalties  collected  with- 
out authority,  and  all  taxes  that  are  found  unjustly 
assessed  or  excessive  in  amount,  or  in  any  manner 
wrongfully  collected.  The  Tax  Commissioner  shall  by 
means  of  rules  and  regulations  specify  the  manner  in 
which  claims  for  credits  or  refunds  shall  be  made,  in- 
cluding adjustments  with  persons  whose  sole  income  in 
Alaska  consists  of  wages  or  salary,  prescribe  limita- 
tions and  give  notice  of  allowance  or  disallowance. 
These  rules  and  regulations  shall  be  based  upon  the 
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provisions  of  Sees.  321  and  322  of  the  Internal  Revenue 
Code  insofar  as  such  provisions  are  consistent  with 
other  provisions  of  this  Act.  When  refund  is  allowed 
to  a  taxpayer,  same  shall  be  paid  out  of  the  general 
fund  on  a  Territorial  warrant  issued  pursuant  to  a 

voucher  approved  by  the  Tax  Commissioner. 

*  *     * 

Section  8.  COLLECTION  OF  INCOME  TAX  AT 
SOURCE. 

B.  REQUIREMENT  OF  WITHHOLDING.  Every 
employer  making  payment  of  wages  or  salaries  shall 
deduct  and  withhold  a  tax  in  the  amount  of  10  percent 
of  the  tax  deducted  and  withheld  under  the  provisions 
of  subchapter  ( D ) ,  Chapter  9  of  the  Internal  Revenue 
Code.  Every  employer  making  a  deduction  and  with- 
holding as  outlined  above,  shall  furnish  to  the  employee 
upon  request  a  record  of  the  amount  of  tax  withheld 
from  such  employee  on  forms  to  be  prescribed,  prepared 
and  furnished  by  the  Tax  Commissioner. 

Section  12.     ENFORCEMENT. 

C.  SUSPENSION  OF  LICENSES.  In  addition  to 
the  other  penalties  imposed  herein,  any  person  author- 
ized to  conduct  any  business  by  virtue  of  a  license  duly 
issued  to  him  under  the  laws  of  Alaska,  whether  he  be 
a  resident  or  not,  shall,  if  he  fails  to  pay  the  tax  levied 
under  Subsection  (A),  Section  5  of  this  Act,  suffer 
suspension  of  his  said  license  or  licenses  until  the  tax 
imposed  by  this  Act,  together  with  penalties,  is  paid 

in  full. 

*  *     * 

Section  15.  SEVERABILITY.  If  any  provision  of 
this  Act,  or  the  application  thereof  to  any  person  or 
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circumstance  is  held  invalid,  the  remainder  of  the  Act 
and  such  application  to  other  persons  or  circumstances 
shall  not  be  affected  thereby. 

Section  16.  REPEALS.  The  tax  contained  in  sub- 
section 3rd  of  Sec.  35-1-11  ACLA  1949,  which  reads  as 
follows :  "three  quarters  of  one  percent  of  the  net  profits 
from  supplies  sold"  is  hereby  repealed ;  and  the  unnum- 
bered paragraph  between  subsections  (f )  and  (g)  of 
subsection  7th  of  Sec.  35-1-11  ACLA  1949,  which  im- 
poses a  net  income  tax  on  canneries,  is  hereby  repealed ; 
and  the  tax  contained  in  House  Bill  No.  1  of  the  Extra- 
ordinary Session  of  the  Nineteenth  Legislature,  which 
will  become  Ch.  3  of  the  Session  Laws  of  said  session, 
is  also  hereby  repealed,  but  tax  withholdings  effectuated 
and  other  administrative  steps  taken  thereunder  are 
hereby  ratified  and  confirmed  and  made  applicable 
hereunder  so  far  as  conformable  with  the  provisions 
hereof. 

p 
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APPENDIX  B 

Act  of  Aug.  24, 1912,  c.  387,  §9,  37  Stat.  514,  48  USCA  77. 

The  legislative  power  of  the  Territory  of  Alaska 
shall  extend  to  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  Constitution  and  laws  of  the 

United  States 

Act  of  Aug.  24,  1912,  c.  387,  §9,  37  Stat.  514,  48  USCA  78. 

All  taxes  shall  be  uniform  upon  the  same  class  of 
subjects  and  shall  be  levied  and  collected  under  general 
laws,  and  the  assessments  shall  be  according  to  the 
actual  value  thereof. 
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ON  APPEAL  FROM  THE  DISTRICT   COURT  FOR   THE   TERRI- 
TORY  OF  ALASKA,  DIVISION  NUMBER   ONE 


BRIEF  FOR  THE   UNITED   STATES  AS  AMICUS   CURIAE 


THE  INTEREST  OF  THE  UNITED  STATES 

Under  date  of  August  4,  1949,  the  Court  granted 
leave  to  the  United  States  to  file  a  brief  herein  as  amicus 
curiae. 

This  brief  is  filed  to  protect  the  interests  of  the 
United  States.  The  Territory  of  Alaska  has  budgeted 
and  incurred  obligations  in  anticipation  of  the  revenues 
to  be  derived  from  the  tax  on  income  during  the 
calendar  year  1949,  imposed  by  the  "Alaska  Net  Income 
Tax  Act"  (Session  Laws  of  Alaska  (1949)  c.  115), 
assailed  by  plaintiff-appellant,  Alaska  Steamship  Com- 
pany, on  this  appeal.    Invalidation  of  this  statute  will 

(1) 


seriously  and  adversely  affect  the  whole  economy  of 
the  Territory  and  immeasurably  cripple  the  functions 
of  the  Territorial  Government;  the  whole  range  of 
govermnental  services,  from  the  maintenance  of  law 
and  order  to  the  safeguarding  of  public  health,  would 
be  affected ;  territorial  revenues  would  be  considerably 
less  than  territorial  obligations  and  expenditures;  the 
United  States  Department  of  the  Interior  might  be 
compelled  to  seek  an  appropriation  from  Congress  to 
meet  the  deficit.  Thus,  the  United  States  possesses  an 
important  financial  interest  in  the  outcome  of  this 
litigation. 

Moreover,  the  paramount  interest  of  the  United 
States  in  the  maintenance  of  good  government  and 
law  and  order  in  its  territories  is  self-evident.  The 
Constitution  imposes  an  obligation  upon  the  United 
States  of  guaranteeing  the  maintenance  of  law  and 
order  in  the  states  themselves.  Article  IV,  Section 
4.  The  force  and  immediacy  of  such  an  obligation  upon 
the  United  States  is  even  clearer  in  the  case  of  one  of 
its  possessions.  The  United  States  has  thus,  on  this 
ground  alone,  an  important  and  direct  interest  in  the 
outcome  of  this  litigation. 

Furthermore,  the  instant  litigation  raises  funda- 
mental questions  with  respect  to  the  extent  of  the 
authority  possessed  by  the  legislature  of  the  Territory 
of  Alaska  under  the  Constitution  and  the  Organic  Act 
of  Alaska.  Act  of  August  24,  1912,  c.  387,  37  Stat.  512, 
as  amended.  The  correct  determination  of  these  ques- 
tions of  constitutional  and  organic  law  represents  a 
further  important  interest  of  the  United  States  in  the 
outcome  of  this  litigation. 

It  is  for  these  compelling  reasons  that  the  Govern- 
ment of  the  United  States  appears  in  this  case  as 
amicus  curiae. 


OPINION  BELOW 


The  opinion  of  the  District  Court  for  the  Territory 
of  Alaska,  Division  Number  One  (R.  44-60)  is  re- 
ported in  84  F.  Supp.  561. 

QUESTIONS  PRESENTED 

1.  Whether  Chapter  115,  Session  Laws  of  Alaska, 
1949,  known  as  the  Alaska  Net  Income  Tax  Act,  impos- 
ing a  net  income  tax,  is  a  valid  exercise  of  the  taxing- 
authority  of  the  Territory. 

2.  Whether,  if  some  provisions  of  the  Alaska  Net  In- 
come Tax  Act  are  invalid,  the  remainder  of  the  Act  may 
be  given  effect. 

CONSTITUTIONAL    PROVISIONS    AND    STATUTES    INVOLVED 

The  constitutional  provisions  and  statutes  involved 
are  set  forth  in  the  Appendix,  infra. 

STATEMENT 

The  District  Court  made  the  following  findings  of 
fact: 

Plaintiff-appellant,  Alaska  Steamship  Company, 
hereinafter  sometimes  denoted  as  ''the  corporation", 
is  a  corporation  organized  under  the  laws  of  the  State 
of  Washington  with  its  principal  place  of  business  at 
Seattle,  and  qualified  to  do  business  in  the  Territory 
of  Alaska.  Defendant-appellee  Mullaney  is  the  Com- 
missioner of  Taxation  for  the  Territory  of  Alaska  and 
will  usually  be  denoted  below  as  ' '  Commissioner ' '.  The 
instant  action  arises  under  the  Territorial  Act  approved 
March  26, 1949,  designated  as  "Alaska  Net  Income  Tax 
Act"  (being  Chapter  115  of  the  Session  Laws  of 
Alaska  (1949)),  and  which  will  usually  be  referred  to 
herein  as  "the  Income  Tax  Act".    (R.  62.) 

The  corporation  engaged  in  interstate  commerce  in 
the  operation  of  a  line  of  vessels  transporting  freight 


and  passengers  between  Seattle  and  all  principal  ports 
of  the  Territory  of  Alaska.  For  approximately  75% 
of  the  time  spent  on  voyages  the  corjDoration's  vessels 
are  in  territorial  waters  and  in  waters  off  shore  from 
the  coast  of  Alaska;  part  of  the  voyages  are  made 
through  Canadian  waters  and  part  outside  the  three 
mile  limit  off  the  Alaskan  coast.  In  this  trade  at  all 
times  the  corporation  operates  at  least  twelve  vessels. 
At  the  time  of  the  trial  of  this  case  in  April,  1949,  the 
corporation  employed  approximately  706  seamen  who 
were  nonresidents  of  the  Territory.  The  seamen  be- 
long to  various  unions  including  the  Sailors  Union  of 
the  Pacific,  and  are  employed  under  union  contracts 
and  paid  off  in  Seattle  at  the  end  of  each  voyage  upon 
the  return  of  the  vessels  to  Seattle,  in  accordance  with 
the  union  scale  and  the  union  contract.    (R.  62-63.) 

Under  the  provisions  of  the  Alaska  Net  Income  Tax 
Act,  the  corporation  has  deducted  the  sum  of  $7,339.75 
from  the  wages  of  seamen  for  the  quarter  ending  March 
31,  1949.  Preliminary  injunctions  issued  on  February 
4  and  April  4, 1949,  by  the  United  States  District  Court 
for  the  Western  District  of  Washington,  Northern 
Division,  in  a  suit  brought  by  John  E.  Humes,  Bob 
Domtroff,  and  Sailors  Union  of  the  Pacific  against  the 
corporation,  ordered  the  corporation  to  withhold  the 
tax  from  the  wages  of  its  seamen  and  personnel  of  its 
vessels  and  to  deposit  the  amount  so  withheld  in  a 
special  fund  subject  to  the  order  of  that  court,  and 
prohibited  the  corporation  from  paying  any  portion 
to  the  Commissioner.     (R.  64.) 

In  addition,  the  corporation  employed  nineteen  resi- 
dent Alaskans  who  are  agents,  assistant  agents  and 
shore  employees.  The  Alaska  income  tax  on  their  wages 
was  withheld  from  the  period  commencing  January  1, 
1949,  until  the  end  of  the  March  quarter,  amounting  to 
$2,319.96.    This  sum  was  impounded  pursuant  to  the 


order  of  the  court  below  (R.  64),  which  directed  the 
corporation,  pending  final  determination  of  the  instant 
case,  to  pay  into  the  court  below  all  amounts  withheld 
from  the  salaries  of  resident  Alaskans  (R.  42-43).  The 
Commissioner  demanded  that  the  corporation  pay  the 
withholding-  tax  imposed  by  the  Act  and  the  corj^ora- 
tion  had  no  adequate  remedy  pending  the  decision  in  the 
court  below  except  by  means  of  the  preliminary  injunc- 
tion which  that  court  issued.    (R.  65.) 

The  Extraordinary  Session  of  the  Territorial  Legis- 
lature which  convened  on  January  6,  1949,  and  which 
passed  an  Income  Tax  Act  on  January  22,  1949  (Chap- 
ter 3  of  Session  Laws  of  Alaska  (1949) ),  was  composed 
of  members  who,  with  the  excejotion  of  long  term  mem- 
bers elected  in  October,  1946,  were  elected  in  October, 
1948,  and  whose  terms  would  not  commence  until  the 
convening  of  the  legislature  in  regular  session  on  Janu- 
ary 27,  1949.  Further,  the  terms  of  the  members  who 
were  elected  in  October,  1946,  and  of  the  regular  term 
members  elected  in  1944  who  took  their  seats  on  the 
fourth  Monday  of  January,  1947,  did  not  expire  imtil 
the  convening  of  the  legislature  in  regular  session  on 
January  27,  1949,  and  they  should  have  composed  the 
membership  of  the  Extraordinary  Session  which  was 
convened  on  January  6,  1949.     (R.  65.) 

The  regular  session  of  the  1949  Territorial  Legisla- 
ture reenacted  the  Alaska  Net  Income  Tax  Act  as  Chap- 
ter 115,  Session  Laws  of  Alaska  (1949),  approved 
March  26,  1949,  and  in  accordance  with  its  Section  16 
,  the  tax  withholdings  effectuated  under  the  Act  passed 
by  the  Extraordinary  Session  in  January  were  ratified 
and  confirmed.     (R  .66.) 

i  The  term  "Continental  Shelf"  as  used  in  Section  5 
I  B(l)  of  the  Income  Tax  Act  in  the  clause  "including 
'  the  waters  over  the  continental  shelf",  although  indefi- 
'  nite  in  its  use,  may,  under  the  severability  provisions 
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of  the  Act  (Section  15),  be  eliminated  without  affecting 
the  remainder  of  the  Act.  (R.  66.) 

The  evidence  and  pleadings  do  not  show  that  there 
has  been  any  amendment  of  either  the  United  States 
Internal  Revenue  Code  or  the  Regulations  promulgated 
by  the  United  States  Commissioner  of  Internal  Reve- 
nue since  the  enactment  of  Chapter  115,  Session  Laws 
of  Alaska  (1949).    (R.  66.) 

On  the  basis  of  the  foregoing,  the  District  Court  con- 
cluded that  the  Income  Tax  Act,  c.  115,  Session  Laws 
of  Alaska  (1949),  is  a  valid  Act  and  the  temporary  in-  I 
junction,  which  it  had  issued,  should  be  vacated  and  the 
complaint  dismissed.    (R.  67.)    Further,  while  the  Act 
(Chapter  3)  passed  by  the  Extraordinary  Session  is   ., 
invalid,  since  that  body  was  not  constituted  in  accord-  " 
ance  with  law,  the  tax  withholdings  made  pursuant  to 
it  are  valid  under  Section  16  of  the  later  Act.  (R.  66-67.) 

Accordingly,  on  July  8,  1949,  judgment  was  entered 
dismissing  the  complaint  and  vacating  the  preliminary 
injunction.     (R.  68-69.) 

SUMMARY  OF  ARGUMENT 

A.  The  Organic  Act  vested  the  Legislature  of  Alaska 
with  the  plenary  taxing  power  of  Congress  over  the 
Territory.  The  general  power  to  legislate  and  the  full 
power  to  tax  were  conferred  in  language  sweeping  and 
comprehensive  in  character.  Legislation  enacted  by  the 
Territorial  Legislature  under  this  unlimited  power  ex- 
pressly given  can  only  be  held  violative  of  the  Consti- 
tution when  i3alpably  arbitrary. 

B.  The  challenged  statute  does  not  improperly  dele-    j 
gate  to  Congress  the  legislative  power  of  the  Territory.    '' 
The  manifest  design  of  the  territorial  income  tax  is  to 
take  the  federal  income  tax  as  the  starting  point  and  to 
impose  in  general  a  tax  equal  to  10%  of  the  federal  in- 
come tax.    Returns  are  required  from  the  same  persons 


and  at  the  same  time  as  federal  income  tax  returns; 
and  in  the  case  of  employees,  are  collected  by  salary  de- 
duction and  withholding  under  the  same  circumstances 
as  under  the  Internal  Revenue  Code.  Thus,  the  em- 
ployer is  required  merely  to  ^Yithhold  for  the  Alaskan 
tax  10%  of  the  federal  tax  withholding. 

No  amendment  of  the  Federal  Act  was  established 
subsequent  to  the  enactment  of  the  Territorial  Act,  and 
hence,  so  far  as  the  instant  record  is  concerned,  the 
territorial  tax  here  involved  adopted  by  reference  only 
existing  federal  law.  Hence,  in  this  state  of  the  record, 
appellant's  principal  point  of  objection,  namely,  that 
the  territorial  statute  incorporated  by  reference  pros- 
pective amendments  to  the  Internal  Revenue  Code  made 
by  Congress,  was  correctly  held  unavailable  by  the  court 
below.  The  instant  record  does  not  appropriately  pre- 
sent such  a  question  and  it  is  a  familiar  principle  that  a 
statute  will  not  be  ruled  unconstitutional  or  otherwise 
in  contravention  of  fundamental  law  upon  a  hypothe- 
tical state  of  facts.  The  decision  of  the  alleged  issue 
of  fundamental  law  by  this  Court  could  involve  no  legal 
consequence  for  either  appellant  or  its  employees  here. 
One,  who  would  strike  down  a  statute  as  unconstitu- 
tional, must  show  that  the  alleged  unconstitutional  fea- 
ture injures  him ;  he  is  not  the  champion  of  any  rights 
except  his  own. 

In  any  event,  the  adoption  by  the  Legislature  in  this 
statute  of  continued  federal-territorial  income  tax  uni- 
formity as  a  territorial  policy  constituted  no  invalid 
delegation.  Whatever  the  rule  with  reference  to  al- 
leged application  of  legislative  power  involved  in  state 
legislation  adopting  by  reference  prospective  federal 
legislation,  there  can  be  no  constitutional  objection  to 
action  by  the  Territorial  Legislature,  the  agent  of  Con- 
I  gress,  in  delegating  back  to  Congress,  its  creator,  the 
i  authority  originally  received  from  Congress. 
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Again,  the  Legislature  has  not  left  to  Congress  or 
others  the  solution  of  the  tax  problem  before  it,  but  by 
the  challenged  statute  has  itself  devised  a  remedy  rea- 
sonably calculated  to  meet  the  peculiar  situation  con- 
fronting it.  The  practical  advantages  of  simplicity 
and  economy  in  administration  and  the  large  savings 
in  time  and  money  both  to  the  Territory  and  its  tax- 
payers derived  from  a  uniform  federal  territorial  tax 
system  are  clear,  especially  to  Alaska  with  its  vast  area 
and  widely  scattered  population.  Indeed,  the  urgent 
need  for  coordination  between  federal  and  state  govern- 
ments in  the  income  tax  field  has  focused  attention  in 
recent  years.  Avoidance  of  the  serious  evils  arising 
from  lack  of  uniformity  seems  called  for  even  more 
plainly  in  the  case  of  an  income  tax  imposed  by  a  federal 
dependency.  As  a  matter  of  fact,  the  Income  Tax  Act 
did  not  expressly  make  any  delegation  to  Congress ;  and 
the  statutory  reference  is  to  an  external  standard, 
namely,  the  Internal  Revenue  Code  as  now  in  effect  or 
hereafter  amended.  The  Legislature  might  reasonably 
deem  it  in  the  public  welfare  to  adopt  as  its  policy  a 
program  for  keeping  the  local  requirements  exactly  in 
pace  with  the  federal.  The  Legislature  has  not  aban- 
doned any  real  control  of  the  terms  or  rate  of  tax,  and 
the  rule  established  in  the  challenged  statute  is  suffi- 
ciently precise  and  definite  in  practice  and  in  the  light 
of  federal  income  tax  history  and  the  retained  power 
of  correction.  Artificial  conceptualism  aside,  the  future 
action  of  Congress  upon  the  federal  income  tax  between 
sessions  of  the  Alaskan  Legislature  is  an  external  event, 
which  the  Legislature  might  here  in  the  public  interest 
reasonably  risk  to  obtain  the  enormous  benefits  from 
uniformity. 

No  legislature  is  continuously  in  session  and  the  risk 
is  always  present  that,  as  a  practical  matter,  before  it 
reconvenes  the  law  for  the  time  being  may  cease  to  re- 
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fleet  its  will,  as  a  result  of  intervening  events  or  the 
acts  of  others.  The  Legislature  has  not  abandoned  any 
of  its  essential  powers. 

C.  The  challenged  statute  does  not  improperly  dele- 
gate to  the  United  States  Commissioner  of  Internal 
Revenue  the  legislative  power  of  the  Territory.  The 
mere  fact  that  the  Legislature  chose  to  vest  the  power 
to  fill  in  details  in  the  statute  in  an  appropriate  federal 
rather  than  territorial  official  does  not  in  itself  invali- 
date the  statute.  Indeed,  such  authority  may  on  oc- 
casion properly  be  conferred  upon  even  a  private  body. 
Besides,  the  statute  vests  full  discretion  in  the  Terri- 
torial Tax  Commissioner  to  reject  the  federal  and  pro- 
mulgate in  lieu  thereof  local  regulations.  Finally,  there 
was  no  showing  in  this  record  that  any  federal  Regula- 
tions, not  in  existence  at  the  time  of  the  approval  of  the 
territorial  statute,  are  applicable  to  the  rights  of  any 
taxpayer  involved  in  this  litigation. 

The  statute  stated  intelligible  principles  or  standards 
reasonably  clear  whereby  administrative  discretion 
must  be  governed,  and,  hence,  made  no  improper  dele- 
gation to  the  Territorial  Commissioner  of  Taxation. 

D.  The  statutory  provisions  for  adoption  by  refer- 
ence of  future  amendments  to  the  Internal  Revenue 
Code  do  not  cause  the  statute  to  be  void  for  indefinite- 
ness  or  uncertainty.  The  Alaskan  tax  is  no  more  invalid 
for  this  reason  than  is  the  federal  income  tax  with  which 
it  is  coordinated. 

E.  The  uniformity  clause  of  the  Organic  Act  of 
Alaska  does  not  forbid  the  imposition  of  a  graduated 
income  tax.  The  uniformity  clause  imposes  geographic 
not  intrinsic  uniformity.  In  view  of  the  full  power  of 
taxation  which  Congress  proposed  to  vest  in  the  Legis- 
lature, a  construction  of  the  Organic  Act,  which  would 
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deny  to  Alaska  the  power  to  impose  a  progressive  in- 
come tax  and  to  gauge  income  tax  liability  in  accord- 
ance with  ability  to  pay,  is  unreasonable.  It  is  unlikely 
that  Congress  intended  to  grant  less  power  in  this  re- 
spect to  the  Legislature  of  Alaska  than  to  the  Legisla- 
tures of  the  sister  dependencies  of  Hawaii  and  Puerto 
Rico,  where  graduated  income  taxes  have  long  been 
levied. 

P.  The  classifications  made  by  the  statute  were  well 
within  the  area  of  legislative  discretion,  and  were  not 
arbitrary  nor  in  denial  of  due  process.  Appellant  has 
not  sustained  the  heavy  burden  of  negativing  every  con- 
ceivable basis  which  might  support  the  classifications 
provided  in  the  statute.  Again,  these  questions  as,  for 
example,  with  respect  to  the  apportionment  formulae, 
which  appellant  seeks  to  raise,  are  not  presented  by  the 
instant  record  at  all. 

G.  Forfeiture  of  licenses  granted  by  the  Territory 
might  validly  be  imposed  as  a  sanction  to  assist  in  col- 
lection of  past  due  territorial  taxes.  However,  the 
record  does  not  present  this  question  either. 

H.  Ratification  in  the  instant  Act  of  the  withholdings 
made  under  the  repealed  Chapter  3  of  the  Session  Laws 
of  Alaska  was  within  the  legislative  power.  The  taxes 
withheld  were  due  retroactivly  under  the  terms  of  the 
valid  instant  statute,  and  no  adequate  reason  appears 
why  the  Legislature  could  not  in  the  exercise  of  its  dis- 
cretion ratify  and  confirm  such  prior  withholdings  in 
collection  of  the  instant  tax. 

I.  The  withholding  provisions  on  wages  of  seamen 
are  not  in  conflict  with  congressional  legislation.  The 
familiar  device  for  collecting  income  taxes  by  requiring 
an  employer  to  deduct  and  withhold  the  tax  from  wages 
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does  not  fall  within  the  meaning  of  an  attachment  or  ar- 
restment from  any  court. 

J.  In  any  event,  the  Legislature  intended  the  valid 
provisions  of  the  statute  to  be  severable  from  the  pro- 
visions alleged  here  to  be  invalid.  It  is  not  reasonable, 
for  example,  to  suppose  the  Legislature  would  have 
vitiated  the  entire  income  tax  for  the  year  1949  in  the 
event  it  should  be  held  that  prospective  changes  in  the 
Internal  Revenue  Code  could  not  properly  be  adopted 
in  the  Alaskan  Act,  and  thereby  imperil  the  sujoport  and 
operation  of  the  Territorial  government.  Moreover, 
appellant  has  no  standing  here  to  raise  an  alleged  issue 
of  non-severability,  for  it  cannot  show  that  it  has  been 
injured  by  any  purportedly  invalid  part  of  the  statute. 

ARGUMENT 

The  challenged  provisions  of  the  Alaska  Net  Income  Tax  Act 
(C.  115,  Session  Laws  of  Alaska  (1949))  constitute  a  valid 
exercise  of  the  taxing  authority  of  the  Territory 

A.  The  Organic  Act  vested  the  Legislature  of  Alaska 
with  the  plenary  taxing  power  of  Congress  over  the 
Territory 

The  Organic  Act  of  Alaska  (Act  of  August  24, 1912), 
c.  387,  37  Stat.  512,  was  intended  to  confer  upon  the 
organized  Territorial  Government  of  Alaska,  an  auton- 
omy similar  to  that  of  the  states  and  full  power  of  local 
self-government.  The  power  of  taxation,  the  power  to 
enact  and  enforce  laws,  and  other  characteristic  gov- 
ernmental powers  were  vested.  A  typical  American 
governmental  structure  was  erected ;  a  body  politic— a 
commonwealth — was  created.  Cf.  Puerto  Rico  v.  Shell 
Co.,  302  U.  S.  253,  261-262. 

The  general  power  to  legislate  and  the  full  power  to 
tax  were  conferred  in  language  sweeping  and  compre- 
hensive in  character.  Thus,  Section  4  provided  (Ap- 
pendix, infra)  ''the  legislative  power  and  authority  of 
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said  Territory  shall  be  vested  in  a  legislature,"  and 
Section  9  read  broadly  (Appendix,  infra) :  "The  legis- 
lative power  of  the  Territory  shall  extend  to  all  right- 
ful subjects  of  legislation  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States".  Moreover, 
the  earlier  Section  3  (Appendix,  infra),  made  clear  the 
intent  to  include  existing  territorial  law  among  such 
'^ rightful  subjects  of  legislation",  as  follows : 

except  as  herein  provided  all  laws  now  in  force  in 
Alaska  shall  continue  in  full  force  and  effect  until 
altered,  amended,  or  repealed  by  Congress  or  hy 
the  legislature:  (Italics  supplied) 

and  again,  the  same  section  expressly  referred  to  (Ap- 
pendix, infra),  "the  authority  herein  granted  to  the 
legislature  to  alter,  amend,  modify,  and  repeal  laws  in 
force  in  Alaska",  excluding  (with  exceptions  here  im- 
material) only  the  customs,  internal-revenue,  postal, 
or  other  general  laws  of  the  United  States.  Further, 
it  is  here  significant  that  these  stated  limitations  against 
amendment  or  repeal  of  federal  taxes  were  explicitly 
not  to  restrict  the  authority  to  impose  local  taxes,  for  the 
same  Section  3  (Appendix,  infra)  :  '' Provided  further, 
That  this  provision  shall  not  operate  to  prevent  the 
legislature  from  imposing  other  and  additional  taxes 
or  licenses." 

In  Alaska  Fish  Co.  v.  Smith,  255  U.  S.  44,  49,  Mr. 
Justice  Holmes,  speaking  for  the  Supreme  Court,  sus- 
taining a  taxing  act  passed  by  the  Legislature  of  Alaska, 
declared  that  under  the  Organic  Act  "the  legislature 
has  the  full  power  of  taxation"  and,  construing  Section 
3,  supra,  took  "into  account  the  express  and  unlimited 
authority  to  impose  additional  taxes  and  licenses". 
Again,  in  another  case,  Mr.  Justice  Holmes,  speaking 
for  the  Court,  subsequently  characterized  the  power  to 
tax  conferred  under  the  Orsranic  Act  as  "the  unlimited 
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power  expressly  given".    Pacific  Fisheries  v.  Alaska, 
269  U.  S.  269,  277. 

It  follows  that  the  holding  of  this  Court  in  Kitagawa 
V.  Shipman,  54  F.  2d  313,  certiorari  denied,  286  U.  S. 
543,  with  respect  to  taxing  acts  passed  by  the  Legisla- 
ture of  Hawaii  applies  equally  to  the  Alaskan  Act  here, 
as  follows  (p.  318) : 

When  Congress  gave  full  legislative  authority  to 
the  state  Legislature  of  the  Territory  of  Hawaii 
to  legislate  upon  "all  rightful  subjects  of  legisla- 
tion not  inconsistent  with  the  Constitution  and  laws 
of  the  United  States  locally  applicable"  (see  48 
use  A  §  562) ,  it  vested  in  the  Legislature  of  Hawaii 
the  full  taxing  poiver  which  had  theretofore  existed 
in  Congress  over  that  Territory,  and  the  legislation 
enacted  by  the  territorial  Legislature  under  this 
delegated  power  can  only  be  held  violative  of  the 
Constitution  of  the  United  States  when  palpably 
arbitrary.     (Italics  supplied.) 

Accordingly,  the  statute  here  challenged  was  passed 
in  exercise  of  a  legislative  power  identical  with  the  full 
I  power  to  tax  inherent  in  Congress  over  a  territory,  and 
upon  appellant  rests  the  heavy  burden  of  negativing 
every  conceivable  basis  which  might  support  the  tax 
even  in  the  exercise  of  so  plenary  an  authority. 

B.  The  challenged  statute  does  not  improperly  delegate 
to  Congress  the  legislative  potver  of  the  Territory 

The  tax  in  issue  is  the  first  general  Territorial  income 
tax  which  Alaska  has  imposed.'  Previously  there  were, 
however,  the  license  taxes  computed  on  income,  quoted 


1  As  already  noted,  the  instant  statute  repealed  the  similar  income 
tax  imposed  "on  January  22,  1949  (c.  3,  Session  Laws  of  Alaska 
(1949) ),  but  ratified  tax  withholdings  and  other  administrative  steps 
taken  under  the  prior  statute  (Section  16,  Appendix,  infra),  and  is 
similarly  applicable  for  taxable  years  commencing  January  1,  1949 
(Section  4). 
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in  the  footnote,^  repealed  by  the  instant  Act  (Section 
16,  Appendix,  infra)  and  a  "sales  profits  tax"  of  1% 
levied  upon  all  profits  in  excess  of  $1,000  upon  sales  of 
real  estate  and  other  capital  assets.  1  Alaska  Compiled 
Laws  Annotated  (1949),  Sections  48-6-1  to  48-6-5. 

The  design  of  the  Territorial  Income  Tax  Act  is  mani- 
fest; the  federal  income  tax  is  taken  as  the  starting 
point  and  the  Territory  imposes  in  general  (Section  5 
A.  (1),  Appendix,  infra); 

(1)  a  tax  equal  to  10  percent  of  the  total  income 
tax  that  would  be  payable  for  the  same  taxable  year 
to  the  United  States  under  the  provisions  of  the 
Internal  Revenue  Code  without  the  benefit  of  the 
deduction  of  the  tax  payable  hereunder  to  the  Ter- 
ritory. 

Returns  are  required  from  the  same  persons  and  at  the 
same  time  as  the  federal  income  tax  returns  (Section  7 


^1  Alaska  Compiled  Laws  Annotated   (1949): 

§  35-1-11.  Businesses,  professions  or  callings  requiring 
license:  Amount  of  license.    *    *    * 

3rd.  Any  person,  firm  or  corporation  selling  electricity  for 
light,  power  and  other  purposes  and/or  steam  for  heating 
purposes  and  supplies  therefor,  three-fourths  of  one  percent, 
of  the  gross  receipts  in  excess  of  twenty-five  hundred  dollars 
per  annum  from  light,  power  and  steam  sold;  three-fourths 
of  one  percent,  of  the  net  profits  from  supplies  sold,  but  this 
tax  shall  not  apply  to  plants  owned  by  municipalities.  (Italics 
supplied;   italicized  matter  not  repealed.) 

«  *  »  «  * 

7th.  Fisheries: 


(f)    *    *    * 

In  addition  to  the  above  tax,  salmon  canneries  shall  pay 
one  percent,  of  their  net  annual  income.  The  net  income  shall 
be  determined  in  the  same  manner  as  the  net  income  is  deter- 
mined under  the  Federal  Income  Tax  Law,  except  that  no 
deduction  shall  be  allowed  on  account  of  interest  on  bonds 
or  money  borrowed  except  on  account  of  other  Territorial 
taxes  paid. 
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A,  Appendix,  infra) ,  and  Section  7  B  (Appendix,  infra) 
states : 

*  *  *  The  total  amount  of  tax  imposed  by  this  Act 
shall  be  due  and  payable  to  the  Tax  Commissioner 
at  the  same  time  and  in  the  same  manner  as  the  tax 
payable  to  the  United  States  Collector  of  Internal 
Revenue  under  the  provisions  of  Section  56  of  the 
Internal  Revenue  Code. 

In  the  case  of  employees,  such  as  the  taxpayers  in- 
stantly involved,  whose  federal  income  tax  is  collected 
by  withholding-  under  subchapter  (D)  of  Chapter  9  of 
the  Internal  Revenue  Code,  Alaska  similarly  imposes 
by  withholding,  10%  of  the  federal  salary  deduction, 
as  follows  (Section  5  B,  Appendix,  infra) : 

*  *  *  There  is  hereby  levied  upon  and  there  shall 
be  collected  from  every  employee  (including  per- 
sons referred  to  in  subsection  (C)  of  Section  1621  of 
the  Internal  Revenue  Code)  whose  sole  income  in 
Alaska  during  the  taxable  year  consists  of  wages 
or  salary,  a  tax  in  the  amount  of  ten  percent  of  the 
tax  deducted  and  withheld  under  the  provisions  of 
sub-chapter  (B),  Chapter  9,  of  the  Internal  Reve- 
nue Code,  which  tax  is  to  be  withheld  by  the  em- 
ployer under  the  provisions  of  Section  8  of  this 
Act.   *   *   * 

The  correlative  duty  to  deduct  at  the  source  10%  of  the 
federal  income  tax  withheld  from  wages  or  salary  pay- 
ments is  imposed  on  the  employer,  such  as  appellant 
here.    Section  8  B  (Appendix,  infra). 

The  practical  advantages  of  simplicity  and  economy 
both  to  the  Territory  and  to  taxpayers  inherent  in  this 
statutory  plan  are  clear:  to  the  taxpayers,  large  sav- 
ings in  time  and  money  in  preparation  of  returns;  to 
the  Territory  great  economy  in  cost  of  administration, 
which  in  the  last  analysis  also  redounds  to  the  taxpayers. 
As  a  further  important  salutary  incident,  only  one  audit 
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for  both  taxes  becomes  requisite.  See  Section  7  C  (Ap- 
pendix, infra),  quoted  in  the  footnote.^  Besides,  the 
meaning  established  in  the  federal  law  for  many  terms 
and  concepts,  after  years  of  litigation,  is  gained  without 
more  for  the  local  law. 

The  Territorial  statute  defines  the  Internal  Revenue 
Code,  which  it  thus  incor^Dorates,  as  follows  (Sections 
3  A  (8),  and  B,  Appendix,  infra)  : 

Section  3.  Definitions. 

A.  In  General:  For  the  purpose  of  this  Act — 

*  *  * 

(8)  The  words  "Internal  Revenue  Code" 
mean  the  Internal  Revenue  Code  of  the  United 
States  (53  Stat.  1)  as  amended  or  as  hereafter 

amended. 

*  *  * 

B.  References  to  Internal  Revenue  Code. 

(1)  Whenever  the  Internal  Revenue  Code  is 
mentioned  in  this  Act,  the  particular  portions  or 
provisions  thereof,  as  now  in  effect  or  hereafter 
amended,  which  are  referred  to,  shall  be  regarded 
as  incorporated  in  this  Act  by  such  reference  and 
shall  have  effect  as  though  fully  set  forth  herein. 

(2)  Whenever  any  portion  of  the  Internal  Reve- 
nue Code  incorporated  by  reference  as  provided 


^  Section  7.    Returns  and  Payment  of  Tax. 

***** 

C.  Federal  Income  Tax  Return.  Any  taxpayer,  upon 
request  by  the  Tax  Commissioner,  must  furnish  to  the  Tax 
Commissioner  a  true  and  correct  copy  of  any  tax  return  which 
he  has  filed  with  the  United  States  Collector  of  Internal 
Revenue.  Every  taxpayer  must  notify  the  Tax  Commissioner 
in  writing  of  any  alteration  in,  or  modification  of,  his  Federal 
income  tax  return  and  of  any  recomputation  of  tax  or  deter- 
mination of  deficiency  (whether  with  or  without  assessment). 
A  full  statement  of  the  facts  shall  accompany  this  notice, 
which  must  be  filed  within  twenty  days  after  such  modification, 
recomputation  or  determination  of  deficiency,  and  the  tax- 
payer must  pay  the  additional  tax  or  penalty  hereunder. 
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in  Paragraph  (1)  of  this  subsection  refers  to  rules 
and  regulations  promulgated  by  the  United  States 
Commissioner  of  Internal  Revenue,  or  hereafter 
so  promulgated,  they  shall  be  regarded  as  regula- 
tions promulgated  by  the  Tax  Commissioner  under 
and  in  accord  with  the  provisions  of  this  Act,  unless 
and  until  the  Tax  Commissioner  promulgates 
specific  regulations  in  lieu  thereof  conformable 
with  this  Act. 

1.  The  Territorial  tax  here  levied  adopted  hy  refer- 
ence only  existing  federal  law 

It  is  in  these  provisions  last  quoted  that  appellant 
principally  finds  the  alleged  improper  delegation  of 
legislative  authority  by  the  Territorial  Legislature,  in 
that  thereby  the  Territorial  Act  incorporated  assertedly 
not  merely  the  terms  of  the  federal  Internal  Revenue 
Code  existing  at  the  time  of  the  passage  of  the  Alaskan 
Act,  but  amendments  to  the  federal  legislation  which 
may  be  adopted  in  the  future.  (Br.  14-18.)  As  a 
matter  of  fact,  however,  subsequent  to  the  enactment 
of  the  challenged  Act,  as  the  court  below  found,  no 
such  amendment  of  the  federal  Act  was  established. 
(R.  53,  66.)  Hence,  as  the  District  Court  further 
recognized,  the  case  here  is  simply  one  of  incorporation 
by  reference  of  the  pre-existing  law  which  indisputably 
involves  no  improper  delegation.  Franklin  v.  United 
States,  216  U.  S.  559,  568-569;  Santee  Mills  v.  Query, 
122  S.  C.  159,  115  S.  E.  202.  As  explained  by  the 
Supreme  Court  of  Georgia  sustaining  in  Featherstone 
V.  Norman,  170  Ga.  370,  395,  153  S.  E.  58,  a  Georgia 
income  tax  of  like  design: 

It  makes  a  class  of  income  taxpayers  composed  of 
persons  who  have  a  net  income  equal  to  that  fixed 
by  the  general  government,  and  levies  a  tax  on 
such  income  equal  to  thirty-three  and  one  third 
per  cent,  of  that  which  Congress  levies  on  net 
income  under  the  United  States  income-tax  statute. 
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All  this  is  the  handiwork  of  the  Georgia  legisla- 
ture. In  this  work  Congress  takes  no  hand.  So 
this  act  in  no  way  delegates  to  Congress  the  legis- 
lative power  of  the  State.  If  the  legislature  had 
adopted  all  the  features  of  the  Federal  act,  this 
would  not  be  delegating  its  power  to  Congress.  By 
the  act  of  1784,  the  Georgia  legislature  adopted 
the  common  law  of  England  and  such  of  the  statute 
laws  of  that  country  as  were  usually  in  force  in 
the  province  of  Georgia  on  May  14,  1776.  Cobb's 
Digest,  775.  This  did  not  in  any  way  delegate  .to 
England  the  legislative  power  of  Georgia.   *   *    * 

Again,  in  this  state  of  the  record  appellant's  prin- 
cipal point  of  objection  was  correctly  held  unavailable 
by  the  court  below.  (R.  53.)  A  statute  Avill  not  be 
ruled  invalid  as  unconstitutional  or  otherwise  in  con- 
travention of  fundamental  law  upon  a  hypothetical 
state  of  facts.  Thus,  the  Supreme  Court  held  in  Ten- 
nessee Puh,  Co.  V.  Amer.  Bank,  299  U.  S.  18,  22 : 

It  is  a  familiar  rule  that  the  court  will  not  antici- 
pate the  decision  of  a  constitutional  question  upon 
a  record  which  does  not  appropriately  present  it. 
Liverpool,  N.Y.  dc  P.S.S.  Co.  v.  Commissioner, 
113  U.  S.  33,  39 ;  Cincinnati  v.  V ester,  281  U.  S.  439, 
448,  U^',  Arizona  v.  California,  283  U.  S.  423,  463, 
464. 

Appellant's  employees  were  not  prejudiced  by  the  al- 
leged invalid  provisions  since  these  were  not  enforced 
in  this  case,  there  having  been  no  amendments  of  the 
incorporated  federal  legislation  made  or  applicable 
to  them  subsequent  to  enactment  of  the  Territorial 
Act.  The  decision  of  the  alleged  issue  of  fundamental 
law  by  this  Court,  which  appellant  seeks  to  raise,  could 
involve  no  legal  consequences  for  the  parties  here.  One 
who  would  strike  down  a  statute  as  unconstitutional 
must  show  that  the  alleged  unconstitutional  feature 
injures  him.     Premier-Pal)st   Co.  v.   Grosscup.   298 
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U.  S.  226,  227.  The  identical  point  was  made  in  Com- 
monwealth V.  Alderman,  275  Pa.  483,  487,  119  Atl.  551, 
which  also  involved  incorporation  in  a  state  statute  by 
reference  of  future  as  well  as  present  federal  legisla- 
tion. 

Appellant  further  urges  that  the  allegedly  invalid 
provisions  incorporating  future  changes  in  the  In- 
ternal Revenue  Code  are  not  separable  from  the  valid. 
(Br.  32-34.)  This  contention,  which  seems  plainly  un- 
sound, is  discussed,  infra,  in  suljpoint  J.  Indeed,  ap- 
pellant has  no  standing  here  to  raise  an  alleged  issue 
of  severability  for,  as  already  explained,  the  pur- 
portedly invalid  portion  does  not  hurt  appellant  or 
its  employees  and  there  will  be  time  enough  to  con- 
sider complaints  on  ground  of  nonseverability  after  a 
person  injured  by  the  alleged  invalid  portion  has  come 
forward  with  request  for  relief.  Yazoo  &  Miss.  R.  R. 
V.  Jackson  Vinegar  Co.,  226  U.  S.  217,  219-220;  Dollar 
Co.  V.  Canadian  C.  &  F.  Co.,  220  N.  Y.  270,  282-283, 
115  N.  E.  711.  ''The  plaintiffs  are  not  the  champions 
of  any  rights  except  their  own."  Henneford  v.  Silas 
Mason  Co.,  300  U.  S.  577,  583. 

2.  In  any  event,  the  adoption  hy  the  Legislature  in 
this  statute  of  constant  federal-territorial  income  tax 
uniformity  as  a  territorial  policy  constitutes  no  invalid 
delegation 

In  any  event,  the  lower  court  correctly  held  the 
statute,  as  written,  to  constitute  no  improper  delega- 
tion. (R.  53.)  For  present  purposes  it  is  not  disputed 
that  the  taxing  power  which  Congress  by  the  Organic 
Act  conferred  upon  the  Legislature  was  intended  to 
be  exercised  by  the  Legislature,  that  the  actual  abdica- 
tion or  transfer  of  this  power  to  a  third  party  would 
pro  tanto  effect  an  alteration  in  the  prescribed  frame 
of  the  Territorial  Government  contrary  to  the  con- 
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gressional  mandate.  Here,  however,  it  is  noteworthy 
that  strictly  a  federal  statute  and  not  a  Constitution 
is  claimed  to  have  been  infringed,  a  statute,  whose 
source  was  not  the  People  (as  would  be  true  in  the  case 
of  a  Constitution)  but  the  very  agency,  namely.  Con- 
gress, to  whom  it  is  asserted  an  improper  delegation 
was  made.  Yet  Congress  may,  as  a  matter  of  course, 
at  any  time  alter  and  amend  its  creature,  the  Organic 
Act,  and  itself  directly  exercise  legislative  power  over 
the  Territory.  Hence,  such  exercise  following  "dele- 
gation" to  it  by  the  Territorial  Legislature  could  ef- 
fectually ratify  and  validate  any  ^^ro  tanto  modification 
by  the  Legislature  of  the  Organic  statute  implicit  in 
the  hypothetical  "delegation".  Indeed,  this  reasoning 
Avas  adopted  by  the  Supreme  Court  of  Puerto  Rico 
as  one  of  its  grounds  in  sustaining  the  insular  Emer- 
gency Price  Control  Act,,  where  in  Irizarry  v.  District 
Court,  64  P.R.R.  90,  101  (English  ed.),  (also  reported 
unofficially  in  2  Pike  and  Fischer  OPA  Opinions  and 
Decisions  2196  (decided  July  28,  1944)),  it  said: 

In  addition,  it  might  well  be  urged  that,  what- 
ever the  rule  with  reference  to  the  alleged  abdica- 
tion of  sovereignty  involved  in  state  legislation 
adopting  by  reference  prospective  Federal  legisla- 
tion, there  may  be  no  constitutional  objection, 
to  action  by  the  Legislature  of  Puerto  Rico,  the 
agent  of  Congress,  in  delegating  back  to  Congress, 
its  creator,  the  authority  to  legislate  it  originally 
received  from  Congress. 

See  also  United  States  v.  Heinszen  d  Co.,  206  U.  S. 
370,  382-385.  As  a  matter  of  fact.  Congress  in  the 
Organic  Act  retained  expressly  supervisory  power  over 
territorial  legislation  (Section  20,  Appendix,  infra)  : 

Sec.  20.  Laws  Shall  be  Submitted  to  Congeess. 
— That  all  laws  passed  by  the  Legislature  of  the 
Territory  of  Alaska  shall  be  submitted  to  the 
Congress  by  the  President  of  the  United  States, 
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and,  if  disapproved  by  Congress,  they  shall  be 
null  and  of  no  effect. 

Again,  from  another  aspect  the  question  here  pre- 
sented is  whether  the  Legislature  has  left  to  Congress 
or  others  the  solution  of  the  tax  problem  before  it,  or, 
on  the  other  hand,  has  by  the  challenged  statute  itself 
devised  a  remedy  reasonably  calculated  to  meet  the 
situation  confronting  it.  The  answer  requires  first  of 
all,  an  analysis  of  the  problem  which  the  Legislature 
faced  in  framing  the  income  tax.  The  vast  Territory, 
approximating  585,000  miles  in  extent  and  the  widely 
scattered  population  numbering  upwards  of  75,000, 
presented  obvious  and  serious  difficulties  in  administra- 
tion and  collection,  but  substantially  identical  with 
those  with  which  the  federal  income  tax  administration 
had  for  thirty  years  been  coping.  Since  the  Territorial 
tax  was  only  one  tenth  of  the  federal,  economy  in  ad- 
ministration was  the  more  essential.  The  advantages 
to  all  concerned  in  economy  and  simplicity  which  are 
derived  by  virtue  of  uniformity  with  federal  income 
tax  administration  have  already  been  stated.  Surely 
the  Legislature  has  not  here  made  an  arbitrary  choice 
but,  on  the  contrary,  an  eminently  reasonable  one. 

Indeed,  the  urgent  need  for  coordination  between 
the  federal  and  state  governments  in  the  income  tax 
field  has  been  the  subject  of  much  thought  and  discus- 
sion in  recent  years.  A  detailed  history  through  1942 
of  the  movement  for  intergovernmental  fiscal  coordina- 
tion in  the  United  States  is  contained  in  a  report  on 
"Federal,  State,  and  Local  Fiscal  Relations"  submitted 
to  the  Secretary  of  the  Treasury  by  a  special  committee 
designated  to  conduct  a  study  on  that  subject  and 
transmitted  to  the  Senate  by  that  body's  own  direction. 
S.  Doc.  No.  69,  78th  Cong.,  1st  Sess.  In  this  significant 
report  coordination  in  federal  and  state  income  taxa- 
tion was  regarded  "of  first  importance"  (p.  417),  and 
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efforts  towards  uniform  laws  and  joint  returns  sug- 
gested (pp.  148-149)  : 

At  one  time  Federal  officials  and  those  of  New 
York  State  attempted  to  work  out  a  joint  Federal- 
State  income  tax  return.  But  no  very  serious 
effort  was  made  and  the  negotiators  appear  to 
have  been  easily  discouraged.  Similar  efforts  in 
Canada  proved  successful  in  the  case  of  four  Prov- 
inces with  results  reported  to  be  eminently  satis- 
factory. Such  joint  returns  require  a  substantially 
uniform  definition  of  income,  but  permit  varia- 
tions in  exemptions,  deductions,  and  rates.  State 
laws  differ  from  Federal  and  from  each  other  in 
a  few  important  respects  and  in  many  insignificant 
details.  But  there  is  also  a  very  large  amount 
of  common  ground.  Were  a  few  States  to  achieve 
a  working  arrangement  with  joint  returns,  it  seems 
reasonable  to  assume  that  others  would  follow, 
and  also  that  a  movement  towards  uniformity  in 
definition  would  receive  a  very  powerful  impetus. 

Elimination  of  dual  administration  was  recommended 
(p.  452)  : 

By  far  the  most  promising  approach  to  co- 
ordination in  the  income-tax  field  is  from  the 
angle  of  administration.  *  *  *  Some  cooperation 
has  already  been  achieved  in  the  United  States. 
Utilization  by  the  States  of  Federal  income-tax 
information  is  already  developed  to  some  extent 
and  some  informal  cooperation  between  adminis- 
trative staffs  now  occurs.  But  the  field  has  scarcely 
been  scratched.  Joint  returns,  joint  audits,  joint 
use  of  personnel,  more  uniform  laws,  are  a  few 
of  the  possibilities.  As  previously  suggested,  a 
Federal-State  Fiscal  Authority  could  do  much 
to  facilitate  development  in  this  field.  Moreover, 
the  broad  jurisdictional  authority  and  adminis- 
trative facilities  of  the  Federal  Government  are 
needed,  also,  to  uncover  and  to  levy  upon  many 
income  sources  currently  escaping  taxation. 
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The  Treasury  carried  this  study  forward  to  July,  1947, 
in  a  sequel  entitled  "Federal- State  Tax  Coordination" 
which  was  printed  in  the  report  of  the  House  Hearings 
before  the  Committee  on  Ways  and  Means,  Revenue 
Revisions,  1947-1948,  Part  5,  pp.  3676-3706,  where  the 
following  pertinent  statements  appear  (pp.  3677,  3678- 
3679) : 

The  widespread  use  of  the  income  tax  hy  the 
Federal  Government  and  the  States  and  its  oc- 
casional use  at  local  levels  has  focused  attention 
on  the  need  for  intergovernmental  coordination 
in  this  field.  In  recent  years  the  income  tax  has 
become  the  most  important  single  source  of  Fed- 
eral revenue  and  is  an  important  source  of  State 
revenue  as  well.    *    *    * 

The  imposition  of  duplicate  levies  on  the  same 
tax  base,  aside  from  adding  to  the  tax  burden, 
increases  the  cost  of  taxpayers'  compliance  (par- 
ticularly for  corporate  taxpayers)  and  involves 
duplicate  administrative  costs  for  the  taxing  gov- 
ernments. 


Another  factor  which  has  made  for  coordina- 
tion of  Federal  and  State  income  taxes  is  the  adop- 
tion of  similar  definitions  of  tax  bases.  While 
there  are  incidental  variations  which  suffice  to 
complicate  appreciably  the  compliance  problems  of 
taxpayers,  definitions  of  net  taxable  income  in 
the  several  States  do  not  on  the  whole  differ 
markedly  from  one  another  or  from  the  Federal 
definition.  Several  States  use  the  Federal  defini- 
tion of  "net  income"  for  corporate  tax  purposes, 
with  certain  adjustments.  The  progressive  in- 
dividual income  tax  enacted  by  Vermont  this  year 
adopts  the  Federal  definition  of  "net  income"  with 
certain  adjustments,  e.g.,  the  exclusion  of  income 
expressly  exempted  from  taxation  by  the  States  and 
the  exclusion  of  capital  gains  and  losses.  It  also 
adopts  the  Federal  system  of  personal  exemptions 
($500  each  for  the  taxpayer,  his  spouse,  and  each 
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of  Ms  dependents),  and  uses  the  Federal  definition 
of  "dependent."  The  Federal  definition  of  "ad- 
justed gross  income"  is  used  (except  for  exclusion 
of  capital  gains  and  losses)  and  an  optional  simpli- 
fied tax  table  is  provided  for  all  persons  whose  ad- 
justed gross  income  is  less  than  $5,000. 

The  adoption  of  uniform  definitions  of  income 
by  the  States  and  the  Federal  Government  would 
make  the  use  of  a  joint  Federal-State  income  tax 
return  practicable.  This  would  also  clear  the  way 
for  single  administration  of  Federal  and  State 
taxes  in  the  event  that  it  was  desired  to  eliminate 
duplicate  administration.  It  should  be  kept  in 
mind  that  the  use  of  the  same  tax  base  and  the 
same  tax  return  would  not  necessarily  require  the 
various  States  to  impose  similar  tax  rates.  Each 
State  could  continue  to  adjust  its  rates  and  exemp- 
tions to  suit  its  own  revenue  needs. 

In  some  cases,  present  differences  between  the 
Federal  and  the  State  tax  bases  are  so  small  as 
to  suggest  that  uniformity  could  be  quite  readily 
obtained.   *    *   * 

A  thoughtful  article  by  the  experienced  Deputy  Com- 
missioner and  Counsel  to  the  New  York  State  Depart- 
ment of  Taxation  and  Finance  has  recently  summarized 
the  advantages  of  uniformity  (Kassell,  No  Uniformity 
in  State  Income  Taxes — Why?  87  Journal  of  Ac- 
countancy 293,  296  (April,  1949)): 

There  are  many  obvious  advantages  to  a  state 
adopting  federal  net  income  as  a  starting  point  in 
determining  its  personal  income  taxes: 

(1)  From  the  states'  standpoint,  there  would  be 
great  savings  in  the  cost  of  tax  administration  and 
probably  increased  revenue. 

(2)  From  the  taxpayers'  standpoint,  there  would 
be  great  economies  in  the  preparation  of  returns. 

(3)  There  would  be  one  rather  than  possibly  49 
separate  bodies  of  law  on  the  same  subject  matter. 


25 

with  the  consequent  avoidance  of  duplicate  litiga- 
tion. 

(4)  There  could  be  one  audit  rather  than  many. 

(5)  Returns  would  be  more  complete  and  correct. 

Mr.  Kassell  suggests  the  creation  of  a  federal-state 
agency  by  way  of  remedy  to  deal  with  the  problems  aris- 
ing from  lack  of  uniformity  in  income  tax  laws,  which 
(p.  297)- 

might  eventually  get  to  joint  returns,  joint  audits, 
and  possibly  even  administration  of  overlapping 

taxes. 

*  *  *  *  * 

I  believe  that  unless  the  federal  and  state  gov- 
ernments cooperate  in  this  field  inefficiency  in  tax 
administration  and  unnecessary  hardship  on  tax- 
payers wiU  he  continued.  *  *  *   (Italics  supplied.) 

Avoidance  of  such  evils,  arising  from  lack  of  uni- 
formity, seems  called  for  even  more  clearly  in  the  case 
of  an  income  tax  imposed  by  a  federal  dependency. 
Here  by  the  challenged  statute  the  Territorial  Legis- 
lature has  actually  molded  a  specific  against  the  very 
evils  of  inefficiency,  wastefulness  and  unnecessary  hard- 
ship to  taxpayers  resulting  from  divergent  federal 
and  local  income  tax  systems,  and  against  which  those 
expert  in  the  field  of  tax  administration  have,  as  we 
have  seen,  inveighed  for  many  years.  The  instant 
statutory  design  represents  a  typical  exercise  of  the 
legislative  prerogative,  flexibly  to  custom  tailor  the 
rule  to  suit  the  particular  case,  whose  circumstances, 
as  above  noted,  of  vast  territory  and  thinly  spread 
population  would  inevitably  exaggerate  the  wasteful- 
ness of  divergent  income  tax  systems.  To  assert  that 
such  constructive  accomplishment  exhibits  negation, 
of  legislative  power  seems  ironical.  It  is  submitted 
the  Court  should  be  loathe  to  follow  appellant's  sug- 
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gestion  to  undo  this  beneficial  legislative  plan  through 
a  wooden  and  conceptualistic  application  of  a  con- 
stitutional aphorism. 

As  a  matter  of  fact,  the  asserted  delegation  is  com- 
pletely the  creature  of  appellant's  inference;  the  In- 
come Tax  Act,  as  the  lower  court  observed  (R.  52), 
did  not  expressly  make  any  delegation  to  Congress. 
The  statutory  reference  is  to  an  external  standard, 
namely,  the  Internal  Revenue  Code  "as  now  in  effect 
or  hereafter  amended".  Section  3  B  (1).  It  is 
submitted  in  the  light  of  the  practical  situation  under 
which  the  Legislature  labored,  this  provision  did  not 
effect  a  substitution  of  congressional  discretion  for  its 
own,  but  the  challenged  statute  itself  laid  down  a 
sufficiently  precise  rule.  When  the  actualities  are  con- 
sidered, the  Legislature  thereby  set  up  an  existing 
intelligible  principle,  or  standard,  namely,  that  the 
Territorial  tax  should  at  all  times  be  identical  with 
and  amount  to  one-tenth  of  the  federal  income  tax. 
The  Legislature  was  not  acting  in  a  vacuum.  It  must 
be  deemed  to  have  had  knowledge  of  the  more  than 
thirty  years  of  federal  income  tax  history.  A  change 
in  rate  of  the  federal  tax  of  as  much  as  10%  would 
affect  only  1%  change  in  the  Alaskan  tax;  the  Alaskan 
Government  is,  after  all,  a  component  part  of  the  Na- 
tional Government,  and  where  events  such  as  war 
might  call  for  an  extraordinary  rise  in  federal  tax  rates, 
the  expedience  of  a  corresponding  increase  in  the 
Alaskan  rate  might  reasonably  be  anticipated,  to  re- 
main in  force  until  the  Legislature  next  met.  The 
fundamental  bases  of  the  federal  income  tax  have  long 
remained  unchanged;  the  Legislature  has  observed  its 
imposition  and  administration  in  Alaska  year  in  and 
year  out  for  many  years  and  might  reasonably  antici- 
pate that  between  its  sessions  Congress  would  make  no 
fundamental  alteration  in  the  federal  law.    In  the  light 


27 

of  this  knowledge  of  the  needs  of  Alaska  and  in  view 
of  the  enormous  advantages  derived  from  territorial 
uniformity  with  the  federal  tax,  the  Legislature  might 
reasonably  have  deemed  it  in  the  public  welfare  for 
the  local  income  tax  continually  to  be  geared  on  the  fed- 
eral. This  policy  of  uniformity  was  locally  chosen  by 
the  Legislature  in  the  exercise  of  its  judgment ;  it  was 
not  imposed  by  the  Federal  Government.  This  iden- 
tity might  reasonably  in  its  discretion  seem  more  vital 
to  the  interests  of  the  Territory  than  the  fact  that 
the  later  federal  amendments  between  its  sessions 
might  bring  into  the  Territorial  law  some  details  which 
the  Legislature  would  not  have  originally  approved  of 
itself.  Since  the  Legislature  convenes  biennially  for 
a  session  of  sixty  days  only  (Organic  Act,  Section  6), 
the  provision  that  the  Alaskan  law  should  follow  the 
federal  was  requisite  (R.  53),  in  implementing  the 
policy  of  uniformity.  Moreover,  in  case  of  necessity, 
the  Governor  possessed  discretion  to  call  an  extraordi- 
nary session. 

Congress,  in  amending  the  Internal  Revenue  Code, 
will  not  be  legislating  for  Alaska  or  exercising  a  dis- 
cretion conferred  upon  the  Alaskan  Legislature ;  on  the 
contrary,  the  amendments  to  the  Internal  Revenue 
Code  are  external  facts  with  reference  to  which  the 
Legislature  has  set  down  a  standard  or  principle.  The 
Legislature  has  not  abandoned  any  real  control  of  the 
terms  or  rate  of  the  tax.  The  rule  established  in  the 
challenged  statute  is  sufficiently  precise  and  definite 
in  practice  and  in  view  of  all  known  realities,  among 
others,  of  the  federal  income  tax  history  and  the  re- 
tained power  of  correction.  No  legislature  is  continu- 
ously in  session  and  the  risk  is  always  present  that,  as 
a  practical  matter,  before  it  reconvenes  the  law  for  the 
time  being  may  cease  to  reflect  its  will,  as  a  result  of 
intervening  events  or  acts  of  others.     Artificial  con- 
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ceptualism  aside,  the  future  action  of  Congress  upon 
the  federal  income  tax  between  the  Legislature's  ses- 
sions is  such  an  external  event  which  the  Legislature 
might  here  in  the  public  interest  reasonably  risk. 

Our  contentions  in  connection  with  the  instant  statute 
are  well  summarized  and  supported  by  Sutherland  in  his 
classic  text  as  follows  (1  Statutes  and  Statutory  Con- 
struction (3d  ed.,  1943),  Sec.  310,  pp.  68-70): 

The  adoption  of  the  statutes  of  another  state  or 
of  Congress  is  frequently  attacked  as  being  a  dele- 
gation of  legislative  power.  Such  adoption,  how- 
ever, is  almost  universally  sustained  when  the  for- 
eign law  as  then  existing  is  adopted  as  the  law  of 
the  adopting  state.  Where  the  local  legislation  is 
contingent  upon  the  enactment  of  a  statute  of  an- 
other state  or  of  Congress,  some  courts  have  held 
the  statutes  invalid.  And  more  have  held  the 
adoption  of  prospective  legislation  in  other  states 
and  in  Congress  an  unconstitutional  delegation. 
But  the  better  view  favors  the  validity  of  the  stat- 
ute in  all  three  circumstances.  Even  in  the  third 
situation  where  another  legislature  may  change 
not  only  the  operation  of  local  law  but  its  substan- 
tive content,  the  statute  should  be  sustained  for  its 
enactment  has  not  amounted  to  any  permanent  loss 
of  sovereignty  or  legislative  power.  It  is  possible 
that  for  a  period  of  time  after  the  change  in  the 
"foreign  statute"  and  before  the  local  legislature 
convenes,  the  law  of  the  jurisdiction  may  not  reflect 
local  legislative  desires;  but  this  is  so  even  with 
regard  to  purely  local  enactments.  The  local  legis- 
lature retains  its  power  to  change  the  statute  if  it 
is  not  satisfactory.  The  advantages  gained  liy 
uniformity  of  law  between  the  states  and  the  ad- 
vantage of  uniformity  with  congressional  legisla- 
tion, to  say  nothing  of  protection  against  retaliatory 
legislation,  outweighs  the  disadvantages  which  may 
temporarily  arise  from  changes  in  foreign  laws. 

Decisions  holding  that  the  prospective  adoption 
of  foreign  legislation  is  an  invalid  delegation  of 
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power  seem  particularly  artificial  in  many  situa- 
tions where,  if  the  authority  was  delegated  under 
proper  standards  to  an  administrative  officer,  he 
would  in  fact  adopt  legislation  and  administra- 
tive regulations  of  other  states  or  of  the  federal 
government.  Some  legislation  has  been  written 
with  this  concei^t  in  mind. 

Again,  in  Gellhorn,  Administrative  Law — Cases  and 
Comments  (1940)  220-221,  the  following  is  said: 

When,  *  *  *  a  statute  is  designed  to  absorb  con- 
tent from  extra-state  action,  the  superior-subordi- 
nate relationship  is  no  longer  present,  since  the 
extra-state  agency  is  not  subject  to  the  control 
of  the  enacting  legislature.  For  this  reason, 
specificity  of  command  should  no  longer  be  the 
measure  of  the  statute's  adequacy.  Eather,  em- 
phasis should  be  placed  upon  the  statute's  contain- 
ing a  sufficiently  precise  statement  of  the  source 
and  character  of  the  contemplated  extra-state  ac- 
tion, so  that  there  may  be  a  ready  determination 
whether  the  action  in  fact  taken  is  the  type  of 
action  which  the  legislature  intended  to  affect  the 
operation  of  the  original  enactment.  In  other 
words,  the  inquiry  should  shift  from  the  question, 
"Has  the  legislature  controlled  the  act  of  the  sub- 
ordinate*?" to  the  question,  "Has  the  legislature 
furnished  enough  criteria  so  that  the  extrinsic  leg- 
islation may  be  identified  as  the  legislation  to  which 
the  domestic  policy  is  to  conform?"  *  *  * 

Directly  pertinent  are  views  expressed  in  a  recent 
article  entitled  "Cooperative  Federalism"  by  Profes- 
sor Samuel  Mermin,  57  Yale  L.  J.  1,  18  (November, 
1947) : 

*  *  *  a  state  or  municipal  legislature  is  familiar 
enough  with  the  announced  political  policies  of  an 
incumbent  federal  administration,  knows  the  stand- 
ards and  purposes  which  have  been  outlined  in  a 
particular  piece  of  federal  legislation  (e.g  the  Fed- 
eral Food,  Drug  and  Cosmetic  Act)  and  may  also 
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know  the  identity  of  the  federal  administrator,  if 
already  appointed.  In  the  light  of  such  knowledge, 
and  of  the  needs  of  its  own  state  or  city,  the  legis- 
lature may  reasonably  deem  it  in  the  public  welfare 
to  adopt  as  its  policy,  a  program  of  having  the 
local  requirements  exactly  keep  pace  with  the  fed- 
eral requirements.  This  identity  may  well  seem 
more  important  to  the  legislature  than  the  fact  that 
the  federal  regulations  may  now  or  later  include 
some  requirements  which  it  would  not  itself  have 
authorized  originally.  And  such  an  identity  of 
requirements  would  be  a  locally  determined  local 
policy,  not  a  policy  imposed  by  the  federal  govern- 
ment. There  is,  in  this  view,  no  need  to  talk  of 
"standards"  or  "contingencies";  the  focus  of  at- 
tention of  the  legislative  will  is  not  the  detailed, 
substantive  federal  requirements  (it  has  already 
determined  that  in  general  they  comport  with  its 
own  desires)  but  the  desirability  of  local-federal 
uniformity  in  a  particular  field. 

Referring  to  the  quotations  from  Gellhorn  and  Suther- 
land set  forth,  supra,  Professor  Mermin  concludes  (p. 
26): 

In  short,  a  sizable  body  of  precedent  exists  for 
the  invocation  of  an  "  intergovernmental  relations ' ' 
exception  to  the  usual  delegation  analysis.  And 
even  on  the  usual  analysis,  as  already  shown,  inter- 
governmental delegations  or  adojjtions  are  defens- 
ible. Already  at  least  two  prominent  students 
have  criticized  the  cases  which  underlie  the  comment 
that  "it  is  generally  held  that  the  adoption  by  or 
under  authority  of  a  state  statute  of  prospective 
Federal  legislation,  or  Federal  administrative  rules 
thereafter  to  be  passed,  constitutes  an  unconstitu- 
tional delegation  of  legislative  power."  It  is  sub- 
mitted that  the  rule  should  and  will  give  way  with 
the  years. 

There  is  no  novelty  in  a  territory  or  state  enacting 
laws  adopting  or  dependent  upon  federal  provisions. 
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Among  such  fields  have  been  prohibition,  national  in- 
dustrial recovery,  migratory  birds,  narcotics,  pure  food 
and  drugs,  grain  standards,  air  rules.  See  Comments, 
33  Mich.  L.  Rev.  597,  601-603  (1935) ;  J.  P.  Clark,  The 
Rise  of  a  New  Federalism  (1938) ;  In  re  Lasswell,  1 
Cal.  App.  2d  183,  36  P.  2d  678  (cited  by  the  court 
below  (R.  53)) ;  Commonwealth  v.  Alderman,  275  Pa. 
483,  supra.  When  all  is  said,  the  Federal  Government 
is  not  foreign  to  its  Territory,  and  its  statutes  are  there 
domestic.  Judicial  authority  suj^porting  the  validity 
of  similar  legislation  in  the  tax  field  is:  Underwood 
Typewriter  Co.  v.  Chamherlain,  94  Conn.  47,  108  Atl. 
154,  affirmed,  254  U.  S.  113 ;  McKesson  &  Bobbins,  Inc. 
V.  Walsh,  130  Conn.  460,  464-467  35  A.  2d  865 ;  People 
V.  Fire  Association  of  Phila.,  92  N.  Y.  311,  315-324, 
44  Amer.  Rep.  380,  affirmed,  119  U.  S.  110;  People  ex 
rel.  Pratt  v.  Goldfogle,  242  N.  Y.  277,  291-292, 151  N.  E. 
452;  Commomvealth  v.  Warner  Bros.,  345  Pa.  270,  27 
A.  2d  62. 

The  Legislature  has  not  abandoned  any  of  its  essen- 
tial powers.  The  Legislature  and  not  Congress  has 
declared  the  subject  of  taxation,  fixed  the  rate  and 
described  the  property  to  be  taxed,  and  in  so  doing 
had  the  right  to  make  these  flexible,  so  that  they  would 
be  adjustable  to  conditions  thereafter  arising  rather 
than  that  it  was  compelled  to  adopt  a  new  statute 
every  time  some  minor  change  in  the  federal  tax  law 
was  made  or  to  forego  the  enormous  j^ublic  benefit  in 
uniformity. 

In  summary  then,  as  above  stated,  it  is  urged  the  only 
question  to  be  passed  upon  here  is  the  incorporation 
of  existing  federal  law.  Should,  however,  the  Court 
not  agree,  it  is  our  further  contention  the  statute  is 
equally  valid  so  far  as  it  incorporates  by  reference  the 
Internal  Revenue  Code,  as  hereafter  amended,  which 
the  Legislature  might  adopt  as  a  local  policy  in  the  exer- 
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cise  of  its  "unlimited  power  expressly  given"  to  tax  by 
the  Organic  Act.  Pacific  Fisheries  v.  Alaska,  supra, 
269  U.  S.  269,  277. 

C.  TJie  challenged  statute  does  not  improperly  delegate 
to  administrative  officers  the  legislative  poivcr  of  the 
Territory 

1.  TJie  statute  makes  no  improper  delegation  to  the 
United  States  Commissioner  of  Internal  Revenue 

The  Income  Tax  Act  further  provides  as  follows  (Ap- 
pendix, infra)  : 

Section  3.  Definitions. 

******* 

B.  References  to  Internal  Revenue  Code. 

(2)  Whenever  any  portion  of  the  Internal  Rev- 
enue Code  incorporated  by  reference  as  provided 
in  Paragraph  (1)  of  this  subsection  refers  to  rules 
and  regulations  promulgated  by  the  United  States 
Commissioner  of  Internal  Revenue,  or  hereafter  so 
promulgated,  they  shall  be  regarded  as  regulations 
promulgated  by  the  Tax  Commissioner  under  and 
in  accord  with  the  provisions  of  this  Act,  unless 
and  until  the  Tax  Commissioner  promulgates  spe- 
cific regulations  in  lieu  thereof  conformable  with 
this  Act. 

The  contention  that  this  provision  constitutes  an  in- 
valid delegation  of  Territorial  Legislative  power  finds 
refutation  a  fortiori  in  the  reasons  set  forth  in  the 
preceding  subpoint  B.  The  grounds  which  justify 
uniformity  in  statutory  provisions  for  the  federal  and 
territorial  income  tax  equally  call  for  uniformity  in 
administrative  construction  of  the  uniform  statutes. 
Besides,  the  quoted  Section  3  B  (2)  sets  down  no  iron 
rule;  in  the  event  that  a  federal  regulation  should  in 
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a  special  case  appear  unwise  and  inapplicable  to  local 
circumstances,  the  statute  vests  full  discretion  in  the 
Territorial  Tax  Commissioner  to  reject  the  federal  and 
promulgate  in  lieu  thereof  local  regulations.  The  fed- 
eral regulation  does  not  necessarily  and  automatically 
become  the  local  regulation.  Brock  v.  Superior  Courts 
9  Cal.  2d  291,  71  P.  2d  209. 

Am23le  support  for  such  local  adoption  of  existing  and 
prospective  federal  administrative  construction  of  a 
common  statute  is  found  in  the  leading  case  of  In  re 
Lass2velh  supra,  1  Cal.  App.  2d  183,  203,  36  P.  2d  678, 
687,  where  it  was  further  pointed  out  that  such  author- 
ity may  on  occasion  proi)erly  be  vested  even  in  private 
bodies.  Another  persuasive  precedent,  indeed,  as  here, 
involving  the  relationship  of  a  territorial  legislature 
to  federal  administrative  officers,  is  the  decision  of  the 
Supreme  Court  of  Puerto  Rico  in  Irizarry  v.  District 
Court,  supra,  which  cites  with  approval  and  quotes  the 
Lasswell  case.  The  problem  raised  there  was  adoption 
by  the  insular  legislature  of  prospective  regulations 
to  be  promulgated  by  the  Federal  Administrator  under 
the  Federal  Emergency  Price  Control  Act.  The  Puerto 
Rican  court  reasoned  (p.  98)  : 

In  also  providing  in  effect  that  the  Federal  regu- 
lations to  be  promulgated  by  the  Administrator 
under  the  Federal  statute,  shall  also  be  insular 
regulations,  the  legislature  has  simply  selected 
the  Federal  Administrator  as  the  administrative 
official  who  shall  have  the  power  "to  fill  up  the 
details"  within  the  broad  but  valid  standards  laid 
down  in  the  law  itself.  Once  we  concede  that  the 
standard  set  up  in  the  statute  is  valid  and  that 
the  power  to  fill  up  the  details  may  be  delegated 
to  an  administrative  official,  the  mere  fact  that 
the  Legislature  chooses  to  vest  this  power  in  an 
appropriate  Federal  rather  than  insular  official 
does  not  in  itself  invalidate  the  statute  or  regula- 
tions. 
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The  Puerto  Rican  court  was  followed  and  its  language, 
supra,  quoted  with  approval  by  the  Supreme  Court  of  j 
Michigan  in  People  v.  Sell,  310  Mich.  305,  17  N.W.  2d 
193,  likewise  involving  local  adoption  of  regulations 
promulgated  and  to  be  promulgated  by  the  Federal 
Price  Administrator.  (Pp.  305,  320-326.)  The  Michi- 
gan court  also  refers  to  In  re  Lasstvell,  sitpra^  Mermin, 
Cooperative  Federalism,  57  Yale  L.  J.,  supra,  pp.  4-16, 
citing  many  cases,  accords  with  the  position  here  taken. 
Finally,  there  is  no  showing  here  whatsoever  that  any 
federal  Regulations  not  in  existence  at  the  time  of  the 
approval  of  the  Territorial  statute  are  applicable  to  the 
rights  of  any  taxpayer  involved  in  this  litigation.  More- 
over, there  can  be  no  valid  objection  to  administrative 
rulings  on  the  ground  that  they  are  "prospective",  since 
one  of  the  principal  purposes  in  vesting  the  power  of 
regulation  in  administrative  officers  is  to  enable  them 
to  fill  in  details  in  particular  cases  arising  after  passage 
of  a  statute. 

2.  The  statute  makes  no  improper  delegation  to  the 
Territorial  Commissioner  of  Taxation 

Appellant  further  asserts  that  Section  7  D  of  the 
Income  Tax  Act  invalidly  delegates  authority  to  the 
Territorial  Tax  Commissioner.  (Br.  29-31.)  This 
section,  which  is  quoted  in  the  footnote,^  deals  with  over- 


^  Cleveland  v.  Piskura,  145  Ohio  S.  144,  60  N.E.  2d  919,  seems 
incorrectly  decided,  and  in  any  event  is  not  in  point  since,  as  al- 
ready noted,  the  Tax  Commissioner  is  not  here  automatically 
required  to  accept  the  federal  Regulations. 

^Section  7.    Returns  and  Payment  of  Tax. 

***** 

D.  Overpayment,  Credit  and  Refund.  The  tax  Com- 
missioner is  authorized  to  credit  or  refund  all  overpayments 
of  taxes,  all  taxes  erroneously  or  illegally  assessed  or  collected, 
all  penalties  collected  without  authority,  and  all  taxes  that 
are  found  unjustly  assessed  or  excessive  in  amount,  or  in  any 
manner  wrongfully   collected.     The  Tax  Commissioner  shall 
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payments,  credits  and  refunds.  A  reading  of  the  statute 
establishes  that  appellant's  contention  is  without  merit 
and  was  properly  overruled  below  for  the  reasons  given 
by  the  District  Court.  (R.  59-60.)  The  statute  lays 
down  an  intelligible  principle  or  standard  reasonably 
clear  whereby  administrative  discretion  must  be  gov- 
erned. Yakus  V.  United  States,  321  U.  S.  414,  424-427 ; 
Botvles  V.  Willingham,  321  U.  S.  503,  514-516;  Jaffe, 
Delegation  of  Legislative  Power,  47  Columbia  L.  Rev. 
359  (1947). 

D.  The  challenged  statute  is  not  invalid  for  indefinite- 
ness  or  uncertainty 

Appellant  argues  that  the  provisions  for  incorpora- 
tion by  reference  of  future  amendments  to  the  Internal 
Revenue  Code  and  the  Regulations  promulgated  by  the 
Commissioner  of  Internal  Revenue  cause  the  Alaskan 
statute  to  be  void  for  indefiniteness  or  uncertainty. 
(Br.  31-32.)  Surely  a  taxing  act  is  not  invalid  because 
its  terms  may  in  the  future  be  modified.  The  Alaskan 
tax  is  no  more  invalid  for  this  reason  than  is  the  federal 
income  tax  with  which  it  is  coordinated. 

Again,  here,  appellant  has  not  shown  that  any  sup- 
posed indefiniteness  or  uncertainty  in  this  or  any  other 
respect  has  been  here  applied  against  it  or  injured  it 
or  its  employees,  and  accordingly,  this  hypothetical  ob- 
jection is  not  presented  to  the  Court  for  decision. 

by  means  of  rules  and  regulations  specify  the  manner  in  which 
claims  for  credits  or  refunds  shall  be  made,  including  adjust- 
ments with  persons  whose  sole  income  in  Alaska  consists  of 
wages  or  salary,  prescribed  limitations  and  give  notice  of  allow- 
ance or  disallowance.  These  rules  and  regulations  shall  be 
based  upon  the  provisions  of  Sees.  321  and  322  of  the  Internal 
Revenue  Code  insofar  as  such  provisions  are  consistent  with 
other  provisions  of  this  Act.  When  refund  is  allowed  to  a  tax- 
payer, same  shall  be  paid  out  of  the  general  fund  on  a  Terri- 
torial warrant  issued  pursuant  to  a  voucher  approved  by  the 
Tax   Commissioner. 


E.  The  challenged  statute  does  not  violate  the  uni- 
formity clause  of  the  Organic  Act 

Appellant  flatly  argues  that  ''the  legislature  had  no 
authority  to  enact  a  graduated  net  income  tax  law"  at 
all.  (Br.  22.)  It  is  asserted  that  a  graduated  income 
tax  infringes  the  provision  of  the  Organic  Act  that ' '  all 
taxes  shall  be  uniform  upon  the  same  class  of  subjects". 
(Section  9,  Appendix,  infra.)  However,  like  the  analo- 
gous constitutional  provision,  the  cited  clause  of  the 
Organic  Act  requires  only  geographical  uniformity,  not 
intrinsic  uniformity.  The  holding  of  the  Court  of  Ap- 
jjeals  for  the  First  Circuit  in  Ball  est  er-Bipoll  v.  Court 
of  Tax  Appeals  of  P.  B.,  142  F.  2d  11,  certiorari  denied, 
323  U.  S.  723,  citing  the  relevant  Supreme  Court  deci- 
sions and  sustaining  the  Puerto  Rican  income  tax  as 
against  a  similar  objection  based  on  the  uniformity 
clause  contained  in  the  Organic  Act  of  Puerto  Rico,  is 
completely  in  point  (p.  18) : 

The  taxpayer  also  contends  that  the  progressive 
rates  embodied  in  the  Act  are  in  conflict  mth  the 
requirement  of  §  2  of  the  Organic  Act  that  "the 
rule  of  taxation  in  Porto  Rico  shall  be  uniform." 
It  is  settled  that  the  analogous,  constitutional  pro- 
vision that  "all  Duties,  Imposts  [or]  Excises  shall 
be  uniform  throughout  the  United  States"  (art  1, 
§  8)  requires  only  geographical  uniformity.  Knowl- 
ton  V.  Moore,  1900,  178  U.  S.  41,  20  S.  Ct.  747,  44 
L.  Ed.  969.  Although  it  is  true  that  the  decision 
therein  was  based  in  part  on  the  words  "through- 
out the  United  States"  which  do  not  appear  in  the 
similar  provision  in  the  Organic  Act,  that  was 
merely  one  ground  for  the  decision.  The  Supreme 
Court  said,  page  92  of  178  U.  S.,  page  767  of  20  S. 
Ct.,  44  L.Ed.  969: 

"But  one  of  the  most  satisfactory  answers  to 
the  argument  that  the  uniformity  required  by  the 
Constitution  is  the  same  as  the  equal  and  uniform 
clauses  which  has  since  been  embodied  in  so  many 
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of  the  state  constitutions,  results  from  a  review 
of  the  practice  under  the  Constitution  from  the  be- 
ginning. From  tlie  very  first  Congress  down  to 
tlie  present  date,  in  laying  duties,  imposts,  and  ex- 
cises the  rule  of  inherent  uniformity,  or,  in  other 
words,  intrinsically  equal  and  uniform  taxes,  has 
been  disregarded,  and  the  principle  of  geographical 
uniformity  consistently  enforced." 

When  Congress  came  to  enact  the  section  entitled 
''Bill  of  Rights"  of  the  Organic  Act  of  Puerto 
Rico,  as  in  the  similar  section  of  the  Philippine 
Organic  Act,  it  incorporated  the  Bill  of  Rights  of 
our  Constitution  with  little  alteration.  It  is  rea- 
sonable to  suppose  that  when  Congress  carried  over 
the  requirement  of  uniformity  in  taxation  from 
the  Constitution  into  the  Organic  Act  of  Puerto 
Rico,  it  intended  the  same  meaning  for  the  term 
that  it  had  always  attributed  to  it  in  the  passing  of 
legislation  for  continental  United  States  and  that 
had  been  applied  in  the  courts. 

As  the  Supreme  Court  said  in  discussing  another 
provision  in  the  corresponding  Bill  of  Rights  for 
the  Philippine  Islands: 

"How  can  it  be  successfully  maintained  that 
these  expressions  of  fundamental  rights,  which 
have  been  the  subject  of  frequent  adjudications  in 
the  courts  of  this  country,  and  the  maintenance  of 
which  has  been  ever  deemed  essential  to  our  govern- 
ment, could  be  used  by  Congress  in  any  other  sense 
than  that  which  has  been  x^laced  upon  them  in  con- 
struing the  instrument  upon  which  they  were  taken  ? 

"  It  is  a  well-settled  rule  of  construction  that  lan- 
guage used  in  a  statute  which  has  a  settled  and  well- 
known  meaning,  sanctioned  by  judicial  decision,  is 
presumed  to  be  used  in  that  sense  by  the  let^islative 
body."  Kepner  v.  United  States,  1904,  195  U.  S. 
100,  124,  24  S.  Ct.  797,  802,  49  L.  Ed.  114,  1  Ann. 
Cas.  655. 

The  guarantees  which  Congress  has  extended  to 
Puerto  Rico  are  to  be  interpreted  as  meaning  what 
like  provisions  meant  at  the  time  when  Congress 
made  them  applicable  to  Puerto  Rico.  *   *   * 
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This  holding  and  particularly  the  quoted  ruling  from 
Knowlton  v.  Moore,  178  U.  S.  41,  92,  refutes  appellant's 
argument  that  the  uniformity  clause  is  the  same  as  the 
equal  and  uniform  clauses  found  in  some  state  constitu- 
tions. The  uniformity  provision  is  violated  only  where 
the  Legislature  discriminates  in  favor  of  or  against  per- 
sons in  a  particular  section  of  the  Territory.  This  prin- 
ciple was  again  applied  in  South  Porto  Rico  Sugar  Co. 
V.  Buscaglia,  154  F.  2d  96, 100  (C.  A.  1st),  where  many 
authorities  are  cited,  and  reiterated  in  Ridlan  v.  Bus- 
caglia,  168  F.  2d  401,  403  (C.  A.  1st),  certiorari  denied, 
335  U.  S.  857.  Surely,  a  construction  which  would  deny 
to  Alaska  the  power  to  impose  a  progTessive  income  tax, 
that  is,  to  levy  an  income  tax  with  reference  to  ability 
to  pay,  is  to  be  avoided,  particularly  in  view  of  the  full 
power  of  taxation  which,  as  has  been  seen  in  subpoint 
A,  supra,  is  vested  in  the  Legislature,  according  to  the 
highest  authority.  There  is  no  reason  to  suppose  that 
Congress  intended  to  grant  less  power  in  this  respect 
to  the  Legislature  of  Alaska  than  to  the  legislatures 
of  the  sister  Territories  of  Hawaii  and  Puerto  Rico, 
where  graduated  income  taxes  have  long  been  levied.^ 

F.  Tlie  criticized  classifications  made  hy  the  statute 
were  tvell  within  the  area  of  legislative  discretion, 
and  u\ere  not  arbitrary  nor  in  denial  of  due  process 

Classifications  provided  in  the  Income  Tax  Act  can  be 
held  violative  of  the  Constitution  only  ''when  palpably 
arbitrary".  Kitagaica  v.  Shipman,  supra,  p.  318.  AVliat 
the  First  Circuit  Court  of  Appeals,  sustaining  a  local 
taxing  statute,  said  in  South  Porto  Rico  Sugar  Co.  v. 
Buscaglia,  supra,  with  respect  to  the  discretion  vested 


^Revised  Laws  of  Hawaii  (1945),  c.  102. 
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in  the  Legislature  of  Puerto  Rico,  is  equally  applica- 
ble to  the  Legislature  of  Alaska,  as  follows  (p.  100)  : 

The  area  of  permissible  legislation  for  state  legis- 
latures is  extremely  broad.  WiscoTisin  v.  J.  G. 
Penney  Co.,  311  U.  S.  435,  444,  *  *  *.  The  discre- 
tion of  the  Legislature  of  Puerto  Rico  as  far  as 
local  matters  are  concerned  is  not  a  great  deal  nar- 
rower. Puerto  Rico  v.  Shell  Co.,  302  U.  S.  253, 
261-262.  *  *  *  Moreover,  the  burden  is  on  the  one 
who  attacks  as  invalid  a  legislative  enactment  to 
negative  every  conceivable  basis  which  might  sup- 
port it.  Madden  v.  Kentucky,  309  U.  S.  83,  88; 
*  *  *  Metropolitan  Casualty  Ins.  Co.  of  New  York 
V.  Brownell,  294  U.  S.  580,  584,  *   *  *  . 

Indeed,  this  is  also  the  essential  principle  which  the 
Supreme  Court  applied  in  testing  an  Alaskan  taxing 
act,  in  Alaska  Fish  Co.  v.  Smith,  supra,  saying  (p.  49)  : 

The  requirement  of  uniformity  in  §  9  is  disposed 
of  by  what  we  have  said  of  the  classification  when 
considered  with  reference  to  the  Constitution. 

Similarly,  in  Pacific  Fisheries  v.  Alaska,  supra,  a  local 
taxing  act  was  sustained  against  attack  for  alleged 
denial  of  due  process  of  law,  since  (p.  278)  : 

The  inequalities  of  the  tax  are  based  upon  intelli- 
gible grounds  of  policy  and  cannot  be  said  to  deny 
the  petitioner  its  constitutional  rights. 

In  Madden  v.  Kentucky,  309  U.  S.  83,  88,  in  language 
much  quoted  which  is  here  pertinent,  the  Supreme 
Court  said: 

Since  the  members  of  a  legislature  necessarily  en- 
joy a  familiarity  with  local  conditions  which  this 
Court  cannot  have,  the  presumption  of  constitu- 
tionality can  be  overcome  only  by  the  most  explicit 
demonstration  that  a  classification  is  a  hostile  and 
oppressive  discrimination  against  particular  per- 
sons and  classes. 
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Again,  in  Latvrence  v.  State  Tax  Comm.,  286  U.  S.  276, 
the  Supreme  Court  said  (p.  284)  : 

The  equal  protection  clause  does  not  require  the 
state  to  maintain  a  rigid  rule  of  equal  taxation,  to 
resort  to  close  distinctions,  or  to  maintain  a  precise 
scientific  uniformity;  and  possible  differences  in 
tax  burdens  not  shown  to  be  substantial  or  which 
are  based  on  discriminations  not  shown  to  be  ar- 
bitrary or  capricious,  do  not  fall  within  constitu- 
tional prohibitions. 

The  Fourteenth  Amendment  clearly  has  no  applica- 
tion to  the  Territory/  South  Porto  Rico  Sugar  Co.  v. 
Buscaglia,  supra,  p.  101;  Anderson  v.  Sclioles,  83  F. 
Supp.  681,  687  (Alaska,  3d).  In  last  analysis,  the  tax 
must  be  tested  by  the  due  process  clause  of  the  Fiftii 
Amendment,  with  respect  to  which  it  was  said  in  the 
South  Porto  Rico  Sugar  Co.  case,  supra,  p.  100: 

''To  be  unconstitutional  under  the  due  process 
clause  a  taxing  statute  must  be  so  arbitrary  as  to 
amount  to  a  confiscation  or  a  clear  and  gross  in- 
equality or  injustice."  Mertens,  Law  of  Federal 
Taxation,  Vol.  1,  §  4.09.  The  effect  of  this  standard 
has  been  that  the  due  process  clause  of  the  Fifth 
Amendment  has  not  often  been  used  as  a  means  of 
declaring  invalid  a  federal  tax  statute.  See  Mr. 
Justice  Stone  dissenting  in  Heiner  v.  Donnan,  285 
U.  S.  312,  338,  52  S.  Ct.  358,  76  L.  Ed.  772. 

Examining  appellant's  principal  criticisms  of  the 
statute  in  this  light,  it  seems  evident  that  appellant  has 
not  established  that  the  statute  is  palpably  arbitrary 


^  The  Civil  Rights  Act,  Revised  Statutes,  Section  1977  (8  U.S.C. 
1946  ed..  Sec.  41),  quoted  by  appellant  (Br.  19-20),  which  guaran- 
tees to  all  persons  in  the  Territory  the  equal  benefit  of  all  laws 
for  security  of  persons  and  property  as  is  enjoyed  by  white  citizens, 
on  its  face  has  no  application  to  the  instant  issue,  as  indeed  its 
well  known  history  alone  must  confirm.  Further,  even  if  applic- 
able, it  would  add  nothing  to  the  rule  that  sustains  a  classification 
not  palpably  arbitrary  or  capricious. 
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and  certainly  has  not  sustained  the  heavy  burden  of 
negativing  every  conceivable  basis  which  might  support 
it. 

(a)  The  Legislature  in  its  discretion  might  recognize 
the  existence  of  and  deem  it  advisable  to  afford  tax- 
payers the  benefit  in  computing  income  for  1949  of  op- 
erating losses  which  had  been  incurred  in  preceding 

j  years,  and  accordingly  was  not,  contrary  to  appellant's 
j  contention  (Br.  23-24),  palpably  arbitrary  in  adopting 
by  reference  the  net  operating  loss  carryover  provi- 
sions contained  in  Section  122  of  the  Internal  Revenue 
Code  (26  U.  S.  C.  1946  Ed.,  Sec.  122).    In  determining 
what  income  should  be  taxed  in  the  first  year  of  the  law, 
as  well  as  in  any  subsequent  year,  the  Legislature  might, 
I  within  the  area  of  legislative  discretion  properly  recog- 
j  nize  the  effect  of  transactions  during  the  preceding 
years  upon  certain  taxpayers'  incomes. 

(b)  The  same  answer  is  true  with  respect  to  the  ap- 
1  plication  of  the  unused  capital  loss  carryover  provided 
I  for  by  Section  117  (e)  of  the  Internal  Revenue  Code 
;  26  U.  S.  C.  1946  Ed.,  Sec.  117).     (Br.  24.) 

I      (c)   Similarly,  it  is  not  established  that  the  classi- 
jfications  with  respect  to  ai3pointment  of  salary  and 
i  other  income  earned  in  Alaska  by  nonresidents  is  so 
palpably  arbitrary  as  to  violate  fundamental  law  and 
I  that  no  basis  may  be  conceived  which  might  support  it. 
j  (Br.  24-28.)  ^    No  iron  rule  of  apportionment  is  laid 
jdown   but   the   Tax   Conmiissioner   is   expressly   em- 
powered upon  a  taxpayer's  petition  to  grant  relief  in 
cases  of  hardship  where  the  general  formulae  apply  un- 
ifairly  (Section  5  A  (2)(c)),  and  the  Tax  Commis- 
sioner's ruling  on  such  a  petition  is  subject  to  court 
ireview    (Section    13).      Appellant's    employees    were 


^  Similar  contentions  are  made  in  the  brief  filed  on  behalf  of 
Alaska  Packers  Association  as  amicus  curiae,  pp.  3-14. 
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either  residents  of  Alaska,  with  respect  to  whom  no 
question  of  apportionment  is  involved,  or  seamen,  in 
whose  case  an  apportionment  formula  is  expressly  pro- 
vided. (Section  5  B  (1),  Appendix,  infra.)  Hence, 
the  alleged  omission  of  an  apportionment  formula  for 
other  nonresident  wage  earners  is  not  before  the  Court. 
It  may  well  be  that  when  such  a  case  does  arise,  the 
statute  will  be  construed  to  include  only  the  wages  or 
salary  of  such  nonresidents  earned  in  Alaska.  Section 
5  B.  The  seamen,  who  are  the  only  nonresidents  in- 
volved in  this  case,  are  taxed  only  in  proportion  to  pay 
earned  in  Alaska  waters.  Certainly,  there  is  nothing 
inherently  arbitrary  in  this  method  of  apportionment. 
Shaffer  v.  Carter,  252  U.  S.  37 ;  Travis  v.  Yale  d  Toivne 
Mfg.  Co.,  252  U.  S.  60. 

Nor  is  there  anything  in  this  record  to  show  that  the 
criticized  method  of  apportionment  with  respect  to  op- 
erations of  other  persons,  such  as  foreign  corporations 
doing  business  in  the  Territory,  is  inherently  arbitrary. 
Underwood  Typewriter  Co.  v.  Chamberlain,  254  U.  S. 
113,  121 ;  and  authorities  there  listed  in  f n.  1  on  p.  121 ; 
Silverstein,  Problems  of  Apportionment  in  Taxation 
of  Multistate  Business,  4  Tax  L.  Rev.  207  (January, 
1949). 

In  any  event,  it  is  a  complete  answer  that  these  ques- 
tions with  respect  to  apportionment  formulae,  which 
appellant  and  the  amicus  party,  Alaska  Packers  Asso- 
ciation, seek  to  raise,  are,  on  well  settled  i^rinciples,  not 
before  this  Court  for  decision  at  all.  Only  those  to 
whom  a  statute  applies  and  who  are  adversely  affected 
can  draw  into  question  its  validity  on  constitutional 
grounds.  (See  authorities  cited  in  subpoint  B  (1)  of 
this  brief,  suiJra.)  Thus,  Mr.  Justice  Holmes,  speaking 
for  the  Supreme  Court,  held  in  Hatch  v.  Bear  don,  204 
U.  S.  152,  160-161: 
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But  there  is  a  point  beyond  which  this  court  does 
not  consider  arguments  of  this  sort  for  the  purpose 
of  invalidating  the  tax  laws  of  a  State  on  constitu- 
tional grounds.  This  limit  has  been  fixed  in  many 
cases.  It  is  that  unless  the  party  setting  up  the  un- 
constitutionality of  the  state  law  belongs  to  the 
class  for  whose  sake  the  constitutional  protection  is 
given,  or  the  class  primarily  protected,  this  court 
does  not  listen  to  his  objections,  and  will  not  go 
into  imaginary  cases,  notwithstanding  the  seeming 
logic  of  the  position  that  it  must  do  so,  because  if 
for  any  reason,  or  as  against  any  class  embraced, 
the  law  is  unconstitutional,  it  is  void  as  to  all.  Su- 
pervisors  v.  Stanley,  105  U.  S.  305,  311;  Clark  v. 
Ka.nsas  City,  176  U.  S.  114,  118 ;  Lampasas  v.  Bell, 
180  U.  S.  276,  283,  284;  Cronin  v.  Adams,  192  U.  S. 
108,  114.  If  the  law  is  valid  when  confined  to  the 
class  of  the  party  before  the  court,  it  may  be  more 
or  less  of  a  speculation  to  inquire  what  exceptions 
the  state  court  may  read  into  general  words,  or  how 
far  it  may  sustain  an  act  that  partially  fails.  With 
regard  to  taxes,  especially,  perhaps  it  might  be 
assumed  that  the  legislature  meant  them  to  be 
valid  to  whatever  extent  they  could  be  sustained,  or 
some  other  peculiar  principle  might  be  applied. 
See  e.  g.  People's  National  Bank  v.  Marye,  191  U.  S. 
272,  283. 

How  the  statute  may  be  applied  under  other  sets  of  facts, 
especially  in  view  of  the  broad  discretion  afforded  to 
the  Tax  Commissioner  above  referred  to  (Section  5  A 
(2)  (c)),  is  a  matter  of  sheer  speculation,  and  not  pre- 
sented here  for  decision  in  any  sense.  Plymouth  Coal 
Co.  V.  Pennsylvania,  232  U.  S.  531,  534 ;  Federation  of 
Labor  v.  McAdory,  325  U.  S.  450,  463. 

G.  Provision  for  suspension  of  licenses  to  do  business 
as  a  penalty  for  nonpayment  of  the  income  tax  tvas 
not  unconstitutional 

Section  12  C  of  the  Income  Tax  Act  authorizes  the 
suspension  of  a  license  to  conduct  any  business  issued 
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by  Alaska  to  any  taxpayer,  whether  a  resident  or  not, 
should  he  fail  to  pay  the  tax.  The  suspension  is  to  be 
imposed  until  the  tax  is  paid  in  full.  No  license  be- 
longing to  appellant  has  been  suspended  or  threatened 
to  be  suspended  here,  and  again  this  question  which 
appellant  raises  (Br.  28-29),  claiming  infringement 
of  the  Commerce  Clause  of  the  Federal  Constitution 
(Article  I,  Section  8)  is  hypothetical  and  not  here  for 
decision.  As  the  court  below  well  noted.  Section  12  C 
in  any  event  is  not  reasonably  susceptible  of  a  con- 
struction that  payment  of  the  tax  is  a  condition  prece- 
dent to  the  right  to  carry  on  business  in  the  Territory 
in  the  first  instance.  Certainly,  forfeiture  of  any 
territorial  license  may  be  imposed  as  a  sanction  to  as- 
sist in  collection  of  past  due  territorial  taxes.  (R.  55- 
56.) 

H.  Ratification  in  the  instant  Act  of  the  withholdings 
made  under  the  repealed  Chapter  3  of  the  Session 
Laws  (1949)  was  ivithin  the  legislative  po\wer 

Section  16  of  the  Income  Tax  Act  (Appendix,  infra) 
repealed  the  earlier  Income  Tax  Act  passed  by  the 
Extraordinary  Session  on  January  22,  1949  (Chapter 
3  of  the  Session  Laws  of  Alaska  (1949)),  but  ratified 
and  confirmed  tax  withholdings  which  had  been  eif  ect- 
uated  thereunder.  Appellant  asserts  this  ratification 
was  ineffective.  (Br.  34-35.)  The  court  below,  as 
already  noted  in  the  Statement  of  Facts,  supra,  held 
that  the  Legislature  in  the  Extraordinary  Session  had 
not  been  legally  constituted,  but  that  the  Regular  Ses- 
sion which  passed  the  instant  statute  validly  ratified 
or  confirmed  tax  withholdings  theretofore  made.  (R. 
46-51,  66-67.)  The  sustained  objections  to  the  January 
statute  were  merely  to  the  composition  of  the  session 
passing  it;  not  to  any  asserted  lack  of  power  in  the 
Legislature,  when  properly  constituted,  to  impose  an 
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income  tax  and  prescribed  withholdings.  The  instant 
statute,  while  repealing  the  earlier  law,  imposed  the 
tax  retroactively  for  the  same  period  as  was  covered 
by  the  earlier  law,  namely,  to  taxable  years  beginning 
January  1,  1949.  It  is,  of  course,  settled  that  an  in- 
come tax  may  be  imposed  retroactively,  for  which,  in- 
deed, there  is  ample  congressional  precedent.  Welch 
V.  Henry,  305  U.  S.  134;  Wilgard  Realty  Co.  v.  Com- 
missioner, 127  F.  2d  514  (C.A.  2d),  certiorari  denied, 
317  U.  S.  655.  The  taxes  withheld  were,  thus,  due  under 
the  terms  of  the  valid  instant  statute  and  no  adequate 
reason  appears  why  the  Legislature  could  not,  in  the 
exercise  of  its  discretion,  ratify  and  confirm  their  prior 
withholding.  See,  also,  authorities  cited  in  the  opinion 
below.     (R.  60.) 

I.  The  ivithholding  provisions  on  seamen's  wages  are 
not  in  conflict  with  federal  statutes 

As  already  stated,  the  taxpayer  employees  of  ap- 
pellant were  both  resident  Alaskans  who  were  agents, 
assistant  agents  and  shore  employees  (R.  64),  and  sea- 
men, who  were  nonresidents  of  the  Territory.  Ap- 
proximately 75%  of  the  time  spent  on  voyages  in  the 
corporation's  vessels  are  in  territorial  waters  and  in 
waters  off  shore  from  the  coast  of  Alaska ;  part  of  the 
voyages  are  made  through  Canadian  w^aters  and  part 
outside  the  three  mile  limit  off  the  Alaskan  coast.  (R. 
62-63.) 

In  the  case  of  employees  generally  (Sections  5  B  and 
8  A  and  B,  Appendix,  infra),  the  tax  levied  is  10%  of 
the  federal  income  tax  collected  by  salary  deduction 
and  withholding  by  employers  under  the  Internal 
;  Revenue  Code,  Sections  1621  to  1627,  being  subchapter 
D  of  Chapter  9  (26  U.S.C.  1946  ed.,  Sees.  1621-1627). 
(This   general  rule,   however,   is   further   particularly 
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limited  in  the  case  of  seamen  by  the  following  provi- 
sion (Section  5  B  (1))  : 

(1)  The  tax  levied  by  this  subsection  shall  apply 
to  that  portion  of  the  voyage  pay  of  vessel  per- 
sonnel of  interstate  carriers  engaged  in  the  Alaska 
trade  which  is  earned  in  the  waters  of  Alaska,  *  *  *. 

Thus,  it  is  to  be  noted  that  the  tax  is  not  imposed  on 
seamen  engaged  in  foreign  trade  but  only  on  the  per- 
sonnel of  coastwise  or  interstate  carriers,  and  limited 
to  the  portion  of  the  pay  earned  in  Alaska.  For  pur- 
poses of  the  federal  income  tax  the  wages  of  seamen 
so  engaged  are  regarded  as  from  sources  within  the 
United  States,^  and  are  further  subject  to  withhold- 
ing deductions/"  If  such  services  are  performed  j^artly 


"Treasury  Regulations  111,  relating  to  the  Income  Tax  under 
the  Internal  Revenue  Code,  Section  29.119-4,  provide: 

Sec.  29.119-4.    Com-pensation  for  Labor  or  Personal  Services. 

— *     *     *    wages   received    for    services    rendered    inside   the 

territorial  limits  of  the  United  States  and  wages  of  an  alien 

seaman  earned  on  a  coastwise  vessel  are  to  be  regarded  as 

from  sources  within  the  United  States.    *    *    * 

Alaska  is,  of  course,  for  the  purposes  of  the  Internal  Revenue  Code, 

included  within  the  term  "United   States".     8   Mertens,   Law   of 

Federal   Income   Taxation,   Sec.   45.33,  p.   308;    Internal   Revenue 

Code,  Sec.  3797   (a)  (9)  (26  U.S.C.  1946  ed..  Sec.  3797). 

^^  Treasury  Regulations  116,  relating  to  the  collection  of  income 
tax  at  source  on  wages  under  the  Internal  Revenue  Code,  Section 
405.102  (h)  (as  amended  by  T.  D.  5645,  1948-2  Cum.  Bull.  14, 
25),  provide: 

Sec.  405.102.     Exclusions  from  Wages. —    *    *    * 

-If  *  «  *  -X- 

(h)  RewAineration  for  services  performed  outside  the  United 
States.—    *    *    * 

For  the  purposes  of  this  subsection,  services  performed  on 
or  in  connection  with  (1)  an  American  vessel  under  a  contract 
of  service  which  is  entered  into  within  the  United  States  or 
during  the  performance  of  which  the  vessel  touches  at  a 
port  in  the  United  States  or  (2)  any  vessel  as  an  employee 
of  the  United  States  employed  through  the  War  Shipping 
Administration  are  not  considered  as  services  performed  out- 
side the  United  States.  Hence,  the  remuneration  paid  for 
such  services  constitutes  wages  subject  to  withholding  within 
the  meaning  of  section  1621  (a)  and  these  regulations  unless 
the  employee  performing  such  services  is  a  nonresident  alien. 
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within  and  partly  without  the  United  States,  the  ap- 
portionment formula  for  federal  taxation  is  on  a  time 
basis/^  and  thus  closely  resembles  the  provision  of  the 
Alaskan  statute. 

Appellant  asserts  that  the  withholding  provisions  of 
the  Territorial  Act  are  invalid  so  far  as  applicable  to 
its  seamen  employees  for  conflict  with  other  federal 
statutes  (Br.  11-14),  citing  American  Hatvaiian  S.  S. 
Co.  V.  Fisher,  82  F.  Supp.  193  (D.  Ore.)  •  The  principal 
federal  statute  claimed  to  be  infringed  is  the  Act  of 
March  4,  1915,  c.  153,  38  Stat.  1164,  Sec.  12  (46  U.S.C. 
1946  ed..  Sec.  601)  quoted,  so  far  as  pertinent,  in  the 
footnote.^"  The  lower  court  correctly  overruled  this 
contention  and  held  there  is  no  conflict  between  the 
territorial  statute  and  this  federal  legislation.  (R.  58- 
59.)  The  familiar  withholding  device,  common  to 
many  taxing  statutes,  is  certainly  not  accurately  char- 
acterized by  nor  does  it  fall  within  the  meaning  of  an 
*' attachment  or  arrestment  from  any  court".     Con- 


^^  Thus,  Treasury  Regulations  111,  supra,  Section  29.119-4,  reads 
in  this  connection: 

If  no  accurate  allocation  or  segregation  of  compensation  for 
labor  or  personal  services  performed  in  the  United  States  can 
be  made,  or  when  labor  or  service  is  performed  partly  within 
and  partly  without  the  United  States,  the  amount  to  be 
included  in  the  gross  income  shall  be  determined  by  an  ap- 
portionment on  the  time  basis,  i.e.,  there  shall  be  included  in 
the  gross  income  an  amount  which  bears  the  same  relation  to 
the  total  compensation  as  the  number  of  days  of  performance 
of  the  labor  or  services  within  the  United  States  bears  to  the 
total  number  of  days  of  performance  of  labor  or  services  for 
which  the  payment  is  made.    *    *    * 


^-  Sec.  12.  That  no  wages  due  or  accruing  to  any  seaman 
or  apprentice  shall  be  subject  to  attachment  or  arrestment 
from  any  court,  and  every  payment  of  wages  to  a  seaman  or 
apprentice  shall  be  valid  in  law,  notwithstanding  any  previous 
sale  or  assignment  of  wages  or  of  any  attachment,  encum- 
brance, or  arrestment  thereon;  and  no  assignment  or  sale  of 
wages  or  of  salvage  made  prior  to  the  accruing  thereof  shall 
bind  the  party  making  the  same,  except  such  allotments  as 
are  authorized  by  this  title.    *    *    * 
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gress  and  the  Treasury  obviously  did  not  understand 
by  the  Internal  Revenue  Code  amendments  provided 
in  the  Current  Tax  Payment  Act  of  1943,  c.  120,  57 
Stat.  126,  and  the  Treasury  Regulations,  supra,  prom- 
ulgated thereunder,  that  collection  through  withhold- 
ings from  the  salaries  of  seamen,  such  as  those  here 
involved,  was  in  conflict  with  or  to  any  extent  repealed 
the  earlier  statutes  upon  which  appellant  relies. 

J.  In  any  event,  the  Legislature  intended  the  valid  pro- 
visions of  the  statute  to  he  severahle,  and  remain 
in  force  and  effect,  should  the  criticized  provisions 
he  held  invalid 

Section  15  of  the  Act  (Appendix,  infra),  provides: 

Section  15.  Severability.  If  any  provision  of 
this  Act,  or  the  application  thereof  to  any  person 
or  circumstance  is  held  invalid,  the  remainder  of 
the  Act  and  such  application  to  other  persons  or 
circumstances  shall  not  be  affected  thereby. 

Contrary  to  appellant's  contention  (Br.  32-34), 
especially  in  view  of  the  quoted  Section  15,  it  appears 
clear  that  the  Legislature  would  have  enacted  the 
balance  of  the  statute  and  intended  it  to  possess  full 
force  and  effect,  even  if  the  parts  criticized  by  appellant 
were  deemed  invalid.  For  example,  it  is  not  reason- 
able to  suppose  that  the  Legislature  would  have  vitiated 
the  entire  income  tax  for  1949  and  thus  seriously  im- 
periled the  current  support  of  the  Territorial  govern- 
ment, in  the  event  it  should  have  learned  that  for  later 
years  the  Alaskan  Act  could  not  properly  be  continu- 
ously maintained  uniform  with  the  Internal  Revenue 
Code. 

The  holding  of  the  Court  of  Appeals  for  the  First 
Circuit,  and  the  authorities  cited  therein,  in  San  Juan 
Trading  Co.  v.  Sancho,  114  F.  2d  969,  certiorari  denied, 
312  U.  S.  702,  construing  a  similar  severability  provi- 
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sion  in  a  Puerto  Rican  statute,  state  the  settled  rule 
(p.  975)  : 

Section  108  of  the  Internal  Revenue  Law  of 
Puerto  Rico  has  the  usual  provision  that  if  any 
provision  of  the  Act  or  its  application  to  any  per- 
son or  circumstances  be  declared  invalid,  the  re- 
mainder of  the  Act  and  the  application  of  those 
provisions  to  other  persons  or  circumstances 
should  not  be  affected.  Such  a  legislative  declara- 
tion indicates  that  if  any  of  the  provisions  are 
found  invalid,  the  Legislature  would  have  passed 
the  Act  without  such  provisions  and  desires  the 
Act  to  be  considered  as  not  containing  them.  Wil- 
liams V.  Standard  Oil  Co.,  1929,  278  U.  S.  235,  49 
S.  Ct.  115,  73  L.  Ed.  287,  60  A.L.R.  596.  It  is 
elementary  that  where  part  of  a  statute  is  invalid 
that  which  is  unobjectionable  will  stand  if  the 
Legislature  did  not  intend  the  good  and  bad  por- 
tions to  stand  or  fall  together.  Bowman  v.  Con- 
tinental Oil  Co.,  1921,  256  U.  S.  642,  41  S.  Ct.  606, 
65  L.  Ed.  1139;  Loeh  v.  Columbia  Township 
Trustees,  1900,  179  U.  S.  472,  489,  21  S.  Ct.  174, 
45  L.  Ed.  280. 

Had  the  Legislature  foreseen  any  such  alleged  in- 
validity it  would  have  intended  the  balance  of  the 

I  statute  to  remain  in  effect.    Ballester-RipoU  v.  Court 

\of  Tax  Appeals  of  P.  R.,  supra,  p.  19. 

Finally,  as  already  discussed  and  on  authorities  cited 
in  subpoint  B  (1)  supra,  appellant  has  no  standing 
here  to  raise  an  alleged  issue  of  severability  for  it  can- 
not show  that  it  has  been  injured  by  any  purportedly 
invalid  part  and  complaints  on  grounds  of  nonsever- 
ability  may  be  considered  only  after  a  person  injured 
by  the  alleged  invalid  portion  has  requested  relief. 
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CONCLUSION 

The  judgment  of  the  District  Court  should  in  all 
respects  be  affirmed. 

Respectfully  submitted, 

Theron  Lamae  Caudle, 
Assistant  Attorney  General. 
Ellis  N.  Slack, 
I.  Henry  Kutz, 

Special  Assistants  to  the 
Attorney  General. 
Mastin  G.  White, 

Solicitor,  Department  of  the  Interior. 

Irwin  W.  Silverman, 

Chief  Counsel,  Division  of  Territories 
and  Island  Possessions, 
Department  of  the  Interior, 
Of  Counsel. 
November,  1949. 
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APPENDIX 

Constitution  of  the  United  States  of  America 

Article  IV 


Section  3.   *   *     * 

The  Congress  shall  have  Power  to  dispose  of 
and  make  all  needful  Rules  and  Regulations  re- 
specting the  Territory  or  other  Property  belong- 
ing to  the  United  States ;   *   *   * 

Amendment  XIV 

Section  1.  All  persons  born  or  naturalized  in 
the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of 
law ;  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

Organic  Act  of  Alaska  (Act  of  August  24,  1912),  c. 
387,  37  Stat.  512: 

Sec.  3.  Constitution  and  Laws  of  United 
States  Extended. — That  the  Constitution  of  the 
United  States,  and  all  the  laws  thereof  w^hich  are 
not  locally  inapplicable,  shall  have  the  same  force 
and  effect  within  the  said  Territory  as  elsewhere 
in  the  United  States ;  *  *  *  that  except  as  herein 
provided  all  laws  now  in  force  in  Alaska  shall  con- 
tinue in  full  force  and  effect  until  altered,  amended, 
or  repealed  by  Congress  or  by  the  legislature: 
Provided,  That  the  authority  herein  granted  to  the 
legislature  to  alter,  amend,  modify,  and  repeal  laws 
in  force  in  Alaska  shall  not  extend  to  the  customs, 
internal-revenue,  postal,  or  other  general  laws  of 
the  United  States  or  to  the  game,  fish,  and  fur- 
seal  laws  and  laws  relating  to  fur-bearing  animals 
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of  the  United  States  applicable  to  Alaska,  or  to 
the  laws  of  the  United  States  providing  for  taxes 
on  business  and  trade,  or  to  the  Act  entitled  "An 
Act  to  jjrovide  for  the  construction  and  mainten- 
ance of  roads,  the  establishment  and  maintenance 
of  schools,  and  the  care  and  support  of  insane 
persons  in  the  District  of  Alaska,  and  for  other 
purposes,"  approved  January  twenty-seventh, 
nineteen  hundred  and  five,  and  the  several  Acts 
amendatory  thereof:  Provided  furtJie7\,  That  this 
provision  shall  not  operate  to  prevent  the  legisla- 
ture from  imposing  other  and  additional  taxes  or 
licenses.    *   *    * 

(48  U.S.C.  1946  ed..  Sees.  23  and  24.) 

Sec.  4  [as  amended  by  the  Act  of  November  13, 
1942,  c.  637,  56  Stat.  1016].  The  Legislature.— 
That  the  legislative  power  and  authority  of  said 
Territory  shall  be  vested  in  a  legislature,  *  *  *. 

(48  U.S.C.  1946  ed..  Sec.  67.) 

Sec.  9  [as  amended  by  the  Act  of  June  3,  1948, 
c.  396,  62  Stat.  302].  Legislative  Power — Limita- 
tions.— The  legislative  power  of  the  Territory 
shall  extend  to  all  rightful  subjects  of  legislation 
not  inconsistent  with  the  Constitution  and  laws 
of  the  United  States,  *  *  *  Provided,  That  all 
authorized  indebtedness  shall  be  paid  in  the  order 
of  its  creation ;  all  taxes  shall  be  uniform  upon  the 
same  class  of  subjects  and  shall  be  levied  and  col- 
lected under  general  laws,  and  the  assessments 
shall  be  according  to  the  actual  value  thereof.  *  *  * 

(48  U.S.C.  1946  ed..  Sees.  77  and  78.) 

Sec.  20.  Laws  Shall  be  Sub:\iitted  to  Congress. 
— That  all  laws  passed  by  the  Legislature  of  the 
Territory  of  Alaska  shall  be  submitted  to  the  Con- 
gress by  the  President  of  the  United  States,  and, 
if  disapproved  by  Congress,  they  shall  be  null  and 
of  no  effect. 

(48  U.S.C.  1946  ed.,  Sec.  90.) 
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Session  Laws  of  Alaska   (1949),  c.  115,  approved 
March  26,  1949  (Alaska  Net  Income  Tax  Act) : 

Section  3.   Definitions. 

A.  In  Geneeal:  For  the  purpose  of  this  Act — 

*  *  *  *  * 

(8)  The  words  ''Internal  Revenue  Code" 
mean  the  Internal  Revenue  Code  of  the  United 
States  (53  Stat.  1)  as  amended  or  as  hereafter 
amended. 

***** 

B.  References  to  Internal  Revenue  Code. 

(1)  Whenever  the  Internal  Revenue  Code  is 
mentioned  in  this  Act,  the  particular  portions  or 
provisions  thereof,  as  now  in  effect  or  hereafter 
amended,  which  are  referred  to,  shall  he  regarded 
as  incorporated  in  this  Act  by  such  reference  and 
shall  have  effect  as  though  fully  set  forth  herein. 

(2)  Whenever  any  portion  of  the  Internal  Rev- 
enue Code  incorporated  by  reference  as  provided 
in  Paragraph  (1)  of  this  subsection  refers  to  rules 
and  regulations  promulgated  by  the  United  States 
Commissioner  of  Internal  Revenue,  or  hereafter 

'  so  promulgated,  they  shall  be  regarded  as  regula- 
tions promulgated  by  the  Tax  Commissioner  under 
and  in  accord  with  the  provisions  of  this  Act,  un- 
less and  until  the  Tax  Commissioner  promulgates 
specific  regulations  in  lieu  thereof  conformable 
with  this  Act. 

***** 

Section  5.  Tax  on  Individuals,  Fiduciaeies,  Coe- 

POEATIONS  AND  BaNKS. 

I  A.  Geneeal  Rule.    There  is  hereby  levied  and 

there  shall  be  collected  and  paid  for  each  taxable 
3^ear  upon  the  net  income  of  ever}^  individual  (ex- 
cept employees  whose  sole  income  in  Alaska  con- 
sists of  wages  or  salary  upon  which  tax  has  been 
withheld  as  referred  to  in  subsection  B  of  this 
Section) ,  fiduciary,  corporation  and  bank,  required 
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to  make  a  return  and  pay  a  tax  under  the  Federal 
income  tax  law,  a  tax  computed  by  either  one  of 
the  following  methods : 

(1)  a  tax  equal  to  10  percent  of  the  total  in- 
come tax  that  would  be  payable  for  the  same 
taxable  year  to  the  United  States  under  the  pro- 
visions of  the  Internal  Revenue  Code  without 
the  benefit  of  the  deduction  of  the  tax  payable 
hereunder  to  the  Territory. 

(2)  a  tax  equal  to  10  percent  of  that  portion  of 
the  total  income  tax  that  would  be  payable  under 
the  provisions  of  the  Internal  Revenue  Code 
without  the  benefit  of  the  deduction  of  tax  pay- 
able hereunder  to  the  Territory,  that  gross  re- 
ceipts derived  from  sources  within  the  Terri- 
tory, payroll  and  value  of  tangible  property 
located  in  the  Territory,  bears  to  the  total  gross 
receipts  from  sources  within  and  without  the 
Territory,  payroll  and  value  of  tangible  prop- 
erty within  and  without  the  Territory. 

(a)  Determixatiox  of  Gross  Receipts.  Gross 
receipts  from  sources  within  the  Territory  shall 
consist  of  interest,  rents,  royalties,  gains,  divi- 
dends, all  other  income  and  gross  income  re- 
ceived or  derived  in  connection  with  property 
owned  or  a  business  or  trade  carried  on  and 
salaries,  wages  and  fees  for  personal  services 
performed  within  the  Territory.  Income  re- 
ceived or  derived  from  sales  wherever  made  of 
goods,  wares  and  merchandise  manufactured  or 
originating  in  the  Territory  shall  be  considered 
to  be  a  part  of  gross  receipts  from  sources  within 
the  Territorv. 


B.  Employees.  There  is  herebj^  levied  upon  and 
there  shall  be  collected  from  every  employee  in- 
cluding persons  referred  to  in  subsection  (C)  of 
Section  1621  of  the  Internal  Revenue  Code)  whose 
sole  income  in  Alaska  diu'ing  the  taxable  year  con- 
sists of  wages  or  salary,  a  tax  in  the  amount  of  ten 
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percent  of  the  tax  deducted  and  withheld  under  the 
provisions  of  sub-chapter  (D),  Chapter  9,  of  the 
Internal  Revenue  Code,  which  tax  is  to  be  withheld 
by  the  em23loyer  under  the  provisions  of  Section  8 
of  this  Act.  *  *  * 

(1)  The  tax  levied  by  this  subsection  shall  apply 
to  that  portion  of  the  voyage  pay  of  vessel  person- 
nel of  interstate  carriers  engaged  in  the  Alaska 
trade  which  is  earned  in  the  waters  of  Alaska,  in- 
cluding the  waters  over  the  continental  shelf.  The 
tax  shall  likewise  apply  to  that  portion  of  the  pay 
earned  in  Alaska  of  the  personnel  of  carriers  op- 
erating vehicles  or  airplanes  on  land  or  in  the  air 
on  routes  to  and  from  Alaska. 

***** 

Section  7,    Eetuens  and  Payment  of  Tax. 

A.  Tax  Eetuens.  Every  individual  (except  an 
employee  whose  sole  income  in  Alaska  during  the 
taxable  year  consists  of  wages  or  salary  upon  which 
tax  has  been  withheld),  fiduciary,  partnership,  cor- 
poration and  bank  required  to  make  a  return  under 
the  provisions  of  the  Internal  Revenue  Code,  shall 
at  the  same  time  render  to  the  Tax  Commissioner 
a  return  setting  forth:  (1)  the  amount  of  tax  and 
the  balance  of  tax  due  or  overpayment  of  tax  as  re- 
ported on  returns  made  to  the  Collector  of  Internal 
Revenue;  (2)  the  amount  of  tax  due  under  this 
Act,  less  credits  claimed  against  tax ;  (3)  such  other 
information  for  the  purpose  of  carrying  out  the 
provisions  of  this  Act  as  may  be  prescribed  by  the 
Tax  Commissioner.  The  return  shall  either  he  on 
oath  or  contain  a  written  declaration  that  it  is 
made  under  the  penalty  of  perjury,  and  the  Tax 
Commissioner  shall  prescribe  forms  accordingly. 
The  provisions  of  Sections  51,  52  and  53  of  the  In- 
ternal Revenue  Code  shall  be  adopted  insofar  as 
such  provisions  are  consistent  with  other  provisions 
of  this  Act. 

B.  Payment  of  Tax.  The  total  amount  of  tax 
imposed  by  this  Act  shall  be  due  and  payable  to  the 
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Tax  Commissioner  at  the  same  time  and  in  the  same 
manner  as  the  tax  payable  to  the  United  States 
Collector  of  Internal  Revenue  nnder  the  provi- 
sions of  Section  56  of  the  Internal  Revenue  Code. 

C.  Federal  Income  Tax  Return.  Any  tax- 
payer, upon  request  by  the  Tax  Commissioner, 
must  furnish  to  the  Tax  Commissioner  a  true  and 
correct  copy  of  any  tax  return  which  he  has  filed 
with  the  United  States  Collector  of  Internal  Reve- 
nue. Every  taxpayer  must  notify  the  Tax  Com- 
missioner in  writing  of  any  alteration  in,  or  modi- 
fication of,  his  Federal  income  tax  return  and  of 
any  recomputation  of  tax  or  determination  of  de- 
ficiency (whether  with  or  without  assessment).  A 
full  statement  of  the  facts  shall  accomi3any  this 
notice,  which  must  be  filed  within  twenty  days  after 
such  modification,  recomputation  or  determination 
of  deficiency,  and  the  taxpayer  must  pay  the  addi- 
tional tax  or  penalty  hereunder. 

*  *  *  *  * 

Section  8.  Collection  of  Income  Tax  at  Source. 

A.  Definitions.  As  used  in  this  Section,  with 
the  exception  of  Federal  government  employees, 
the  terms  "wages",  ''payroll  period",  "employee", 
and  "employer"  shall  have  the  meaning  attributed 
to  such  terms  by  subsections  (a),  (b),  (c),  and  (d), 
respectively,  of  Section  1621  of  the  Internal  Reve- 
nue Code. 

B.  Requirement  of  Withholding.  Every  em- 
ployer making  payment  of  wages  or  salaries  shall 
deduct  and  withhold  a  tax  in  the  amount  of  10  per 
cent  of  the  tax  deducted  and  withheld  under  the  pro- 
visions of  subchapter  (D),  Chapter  9  of  the  In- 
ternal Revenue  Code.  Every  employer  making  a 
deduction  and  withholding  as  outlined  above,  shall 
furnish  to  the  employee  upon  request  a  record  of 
the  amount  of  tax  withheld  from  such  employee  on 
forms  to  be  prescribed,  prepared  and  furnished  by 
the  Tax  Commissioner. 
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Section  14.  Administrative  Powers. 

A.  Tax  Commissioner  to  Administer.  The  Tax 
Commissioner  is  hereby  required  to  administer  the 
provisions  of  this  Act. 

*  *  -x-  *  * 

C.  Rules  and  Regulations.  The  Tax  Commis- 
sioner shall  prescribe  and  furnish  all  necessary 
forms,  and  promulgate  and  publish  all  needful  rules 
and  regulations  in  plain  and  concise  language  con- 
formable herewith  for  the  assessment  and  collec- 
tion of  any  tax  herein  imposed.  He  shall  apply  as 
far  as  practicable  the  administrative  and  judicial 
interpretations  of  the  Federal  income  tax  law.  The 
Tax  Commissioner  shall  also  prepare  a  concise 
statement  of  the  contents  of  the  Code  sections  re- 
ferred to  herein  for  the  information  of  the  tax- 
payer and  make  the  same  available  to  the  taxpayer 
making  a  return. 

***** 

Section  15.  Severability.  If  any  provision  of 
this  Act,  or  the  application  thereof  to  any  person 
or  circumstance  is  held  invalid,  the  remainder  of 
the  Act  and  such  application  to  other  persons  or 
circumstances  shall  not  be  affected  thereby. 

Section  16.  Repeals.  The  tax  contained  in  sub- 
section 3rd  of  Sec.  35-1-11  ACLA  1949,  which  reads 
as  follows:  "three-quarters  of  one  percent  of  the 
net  profits  from  supplies  sold"  is  hereby  repealed; 
and  the  unnumbered  paragraph  between  subsec- 
tions (f )  and  (g)  of  subsection  7th  of  Sec.  35-1-11 
ACLA  1949,  which  imposes  a  net  income  tax  on 
canneries,  is  hereby  repealed ;  and  the  tax  contained 
in  House  Bill  No.  1  of  the  Extraordinary  Session 
of  the  Nineteenth  Legislature,  which  will  become 
Ch.  3  of  the  Session  Laws  of  said  session,  is  also 
hereby  repealed,  but  tax  withholdings  effectuated 
and  other  administrative  steps  taken  thereunder 
are  hereby  ratified  and  confirmed  and  made  appli- 
cable hereunder  so  far  as  conformable  with  the 
provisions  hereof. 
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IN  THE  UNITED  STATES 

COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 


ALASKA  STEAMSHIP  COMPANY,  a  Corporation, 

Appellant, 

V. 

M.  P.   MULLANEY,  Commissioner  of  Taxation,  Territory  of 
Alaska, 

Appellee. 

REPLY  BRIEF  FOR  THE  APPELLANT 

This  brief  has  been  prepared  principally  as  a  reply  to 
the  brief  for  the  United  States  as  amicus  curiae,  and  for  con- 
venience of  reference,  the  arguments  advanced  by  amicus 
curiae  will  be  discussed  under  the  appropriate  headings  of 
that  brief,  with  specific  reference  to  appellee's  brief  wher- 
ever necessary. 

PRELIMINARY  CONSIDERATIONS 

In  describing  the  interest  of  the  United  States  in  this 
controversy,  and  elsewhere  throughout  the  brief,  amicus 
curiae  has  referred  to  the  alleged  undesirable  effect  upon 
the  Territory  of  Alaska  if  the  Alaska  Net  Income  Tax  Act 
should  be  held  invalid.  Generalizations  are  offered  to  the  ef- 
fect that  maintenance  of  law  and  order,  public  health,  etc., 
would  suffer  seriously  and  adversely  and  that  it  might  be- 
come necessary  to  call  upon  Congress  for  assistance  in  these 
respects. 

For  the  purpose  of  clarifying  the  atmosphere  in  which 
this  controversy  exists  the  attention  of  this  Court  is  invited 
to  the  fact  that  the  record  in  this  case  contains  not  a  single 
word  of  testimony  or  evidence  even  remotely  bearing  upon 


these  matters  and,  accordingly,  they  could  properly  come  be- 
fore this  Court  only  upon  the  ground  that  judicial  notice  may 
properly  be  taken  of  them. 

We  do  not  think  that  these  are  appropriate  matters  for 
judicial  notice,  but  if  they  are  then  the  actual  facts  may 
be  summarized  as  follows: 

1.  According  to  a  special  report  of  the  Territorial  Sen- 
ate Finance  Committee,  which  was  never  published  in  the 
Senate  Journal,  the  Alaska  Net  Income  Tax  was  budgeted 
to  produce,  at  the  very  outside,  not  to  exceed  15%  of  the 
cost  of  operating  the  Territorial  government  for  the  biennium 
ending  April  1,  1951. 

2.  The  total  Territorial  appropriations  for  Alaska  by 
Congress  for  the  current  fiscal  year  are  $218,519,000,  plus  an 
additional  contract  authority  of  nearly  $30,000,000.'  If  this 
fiscal  year  appropriation  were  translated  into  a  biennium  to 
conform  with  the  appropriations  of  the  Territorial  legisla- 
ture then  only  5%  of  the  cost  of  operating  the  Territorial 
government  is  borne  by  the  Territory  and  only  1 5  %  of  that 
5%  would  be  derived  from  the  challenged  income  tax  law., 

3.  With  respect  to  law  and  order  there  are  four  princi- 
pal agencies  in  the  Territory  charged  with  the  duty  of  en- 
forcing the  laws  and  maintaining  order.  These  are  United 
States  Marshals  and  their  deputies  (who  unlike  United 
States  Marshals  in  continental  United  States  are  also  peace 
officers  and  constables  and  are  charged  with  the  enforcement 
of  law  and  the  maintenance  of  order  within  the  Territory) 
who  are  paid  wholly  from  Federal  funds  appropriated  an- 
nually by  Congress ;  municipal  police  forces,  the  cost  of  which 
is  defrayed  by  a  general  tax  imposed  upon  municipal  prop- 

^  Report  of  Delegate  E.  L.  Bartlett,  Delegate  to  Congress  from  Alaska, 
October  26,  1949. 


erty  for  that  purpose  (approximately  75%  oi  the  permanent 
population  of  the  Territory  resides  within  the  limits  of  some 
municipality) ;  the  Territorial  Highway  Patrol,  the  cost  of 
maintaining  which  is  defrayed  from  a  special  fund  in  the 
Territorial  Treasury  which  is  supported  by  a  tax  of  2c  per 
gallon  on  all  motor  fuel;  the  United  States  Fish  &  Wildlife 
Service  and  its  employees  who  are  paid  entirely  from  funds 
appropriated  annually  by  Congress. 

4.  With  respect  to  public  health  the  situation  is  similar 
to  that  of  the  law  and  order  agencies  described  above.  The 
territorial  Department  of  Health  is  financed  almost  entirely 
by  Federal  funds  and  Congress  is  presently  appropriating 
earmarked  funds  for  the  Territory  for  public  health  purposes 
at  the  rate  of  almost  $3,000,000  per  biennium. 

Measured  by  these,  the  specific  facts,  the  generalizations 
set  forth  in  the  brief  of  amicus  curiae  appear  to  be  some- 
what exaggerated. 

ARGUMENT 

The  Following  Arguments  Advanced  by  Amicus 
Curiae,  and  to  Some  Extent  by  Appellee,  Do  Not 
Furnish  Adequate  Legal  Support  for  the  Chal- 
lenged Provisionss  of  the  Alaska  Net  Income  Tax 
Act  and  Do  Not  Answer  the  Contentions  Made  by 
Appellant  in  its  Opening  Brief. 

A.  That  the  Organic  Act  Vested  the  Legislature  of  Alaska 
with  the  Plenary  Taxing  Power  of  Congress  Over  the 
Territory. 

It  is  here  suggested  by  amicus  curiae  that  the  Organic 
Act  of  Alaska,  Act  of  August  24,  1912,  c.  387,  par.  1,37  Stat. 
512,48  U.S.C.A.  par.  2\  et  6^eg. conferred  upon  the  Territorial 
legislature  all  of  the  taxing  power  which  Congress  possessed 
and  that,  therefore,  the  only  limitations  upon  the  taxing  au- 


thority  of  the  Territorial  legislature  are  the  limitations  upon 
the  taxing  power  of  Congress.  Alaska  Fish  Co.  v.  Smithy  255 
U.  S.  44,  Pacific  Fisheries  v.  Alaska,  269  U.  S.  269,  and 
Kitagawa  v.  Shipman,  54  F.  (2d)  313,  cert.  den.  286  U.  S. 
543,  are  cited  in  support  of  this  proposition.  However,  analy- 
sis of  the  opinions  in  these  cases  will  readily  disclose  that 
legislative  authorizations  contained  in  Territorial  organic 
acts  similar  to  the  Alaska  Organic  Act  have  been  construed 
to  confer  upon  territorial  legislatures  powers  of  legislation, 
including  taxation,  analogous  to  those  possessed  by  state  leg- 
islatures.^ Implicit  in  this  view  is  the  recognition  of  the  de- 
sirability of  limiting  the  legislative  powers  of  territorial  leg- 
islatures in  the  same  manner  and  to  the  same  extent  as  in 
the  case  of  state  legislatures.  That  is  a  far  cry  from  the  view 
of  amicus  curiae  that  the  Territory  possesses  "a  legislative 
power  identical  with  the  full  power  to  tax  inherent  in  Con- 
gress over  a  territory,"  and  it  certainly  does  not  establish 
that  even  if  the  legislature  possessed  such  power  it  could  dele- 
gate it  back  to  Congress.  Surely  Congress  could  not  delegate 
to  the  legislature  or  any  other  body  the  responsibility  of 
making  federal  laws. 

B.  That  the  Challenged  Statute  Does  Not  Improperly 
Delegate  to  Congress  the  Legislative  Power  of  the 
Territory, 

The  brief  of  amicus  curiae,  and  to  some  extent  that  of 
appellee  (page  14),  concedes  that  the  authorities  cited  by 
appellant  in  its  opening  brief^  uniformly  hold  that  attempts 
to  delegate  legislative  functions  in  circumstances  parallel  to 
those  presented  by  the  statute  here  in  question  are  invalid 

2  Hornbuckle  v.  Toombs,  18  Wall.  648,  655: 

"The  powers  thus  exercised  by  the  Territorial  legislatures  are 
nearly  as  extensive  as  those  exercised  by  any  State  legislature." 

3  See  pp.  16,  17  of  appellant's  opening  brief. 


and  have  the  effect  of  making  the  statute  invalid.  No  apposite 
authorities  are  cited  to  the  contrary  and  the  briefs  content 
themselves  with  four  wholly  unconvincing  arguments  in  an 
attempt  to  divert  attention  from  the  clear-cut  mandate  of 
the  decided  cases  holding  such  attempted  delegations  to  be 
invalid. 

1.  That  the  Alaska  Net  Income  Tax  Act  at- 
tempted to  adopt  by  reference  only  exist- 
ing provisions  of  the  Internal  Revenue 
Code. 

This  statement  is  literally  a  contradiction  in  terms  of 
the  express  language  of  the  statute  and  finds  no  support  in 
any  of  the  cases  cited  by  appellee  or  by  amicus  curiae.  In- 
deed, much  of  the  argument  in  other  portions  of  these  briefs 
is  directed  to  an  explanation  of  the  practical  advantages  of  a 
Territorial  income  tax  law  which  automatically  conforms 
with  the  Federal  income  tax  law.  Unless  words  have  lost  their 
ordinary  meaning,  it  must  readily  be  conceded  that  the  Ter- 
ritorial legislature  attempted  to  adopt  by  reference  not  only 
the  Internal  Revenue  Code  as  it  then  existed  but  the  Internal 
Revenue  Code  "as  hereafter  amended." 

2.  That  there  are  persuasive  political  reasons 
for  recognizing  the  validity  of  such  an  at- 
tempt at  delegation. 

The  question  before  this  Court  is  not  whether  there  are 
good  reasons  why  the  Territorial  legislature  should  be  placed 
in  a  position  where  it  could  incorporate  by  reference  future 
amendments  of  the  Internal  Revenue  Code  but  whether,  in 
the  present  state  of  the  law,  it  is  permissible  for  the  legisla- 
ture to  do  this.  Certainly  the  Congress  and  the  people  of  the 
United  States  are  the  proper  forums  in  which  to  urge  the 
desirability  of  this  objective,  and  it  is  authority  in  that  field  to 


which  amicus  curiae  resorts  rather  than  apposite  authorities 
in  the  judicial  field.  Regardless  of  views  about  conceptualism 
this  is  a  line  of  demarcation  which  all  courts  have  carefully 
observed  and  no  proposition  is  better  established  in  our  law 
than  that  which  confines  the  litigant  to  his  forum  and  forbids 
consideration  of  those  matters  of  policy  which  transcend  the 
judicial  function/  Thus,  the  reports  of  congressional  commit- 
tees considering  the  advisabihty  of  legislation  designed  to 
implement  uniform  federal-state  taxation  and  books  and  ar- 
ticles published  in  support  of  that  objective  do  not  in  any 
way  weaken  or  detract  from  the  cases  which  declare  that  such 
an  attempt  at  delegation  as  that  presented  by  the  Alaska 
statute  cannot  stand. 

There  are  cogent  reasons  for  the  adherence  of  the  courts 
to  the  basic  proposition.  The  real  objection  to  an  attempt  at 
delegation  such  as  that  involved  in  the  present  controversy 
is  the  fact  that  it  is  inconsistent  with  the  responsibilities  of 
representative  government  in  a  republic  such  as  ours.  Under- 
lying the  condemnation  of  such  attempted  delegation  is  the 
firm  conviction  that  in  a  representative  form  of  government 
those  who  have  been  chosen  by  the  people  to  act  for  them^ 
should  not  be  permitted  to  abdicate  that  responsibility  by 
merely  referring  it  to  another  body  operating  independently 
and  not  as  the  representatives  of  the  constituency.  When  the 
cases  have  spoken  of  ''sovereignty"  as  the  reason  for  the  rule 
it  has  been  a  verbal  shortcut  (entirely  apposite  in  the  case 
of  states)  to  the  expression  of  this  more  fundamental  reason.* 


<  helin  v.  United  States,  270  U.  S.  245. 

5  State  V.  Intoxicating  Liquors,  121  Me.  438,  117  A.  588;  Ruggles  v.  Col- 
lier, 43  Mo.  353.  In  the  latter  case  the  court  said: 

"Legislative  power  implies  judgment  and  discretion  upon  the 
part  of  those  who  exercise  it,  and  a  special  confidence  and  trust 
upon  those  who  confer  it." 


As  applied  to  the  Territory  of  Alaska  there  is  no  greater 
justification  for  recognizing  an  abdication  by  the  elected 
representatives  of  the  residents  of  Alaska  to  the  Congress, 
none  of  the  members  of  which  are  elected  by  the  residents  of 
the  Territory,  than  in  the  case  of  states.  It  would,  indeed,  be 
ironic  to  say  in  one  breath,  as  the  courts  have,  that  the  Or- 
ganic Act  for  territories  creates,  in  effect,  an  autonomy  and 
a  legislature  with  powers  and  authorities  paralleling  those 
of  states  and  in  the  next  breath  to  deny  that  the  same  re- 
sponsibilities exist  for  determining  purely  local  legislation. 

3.  That  appellant  has  no  standing  in  Court  to 
raise  the  objection  of  invalid  attempt  to 
delegate. 

In  the  face  of  Allen  v.  Regents  of  the  University  System 
of  Georgia,  304  U.  S.  439,  we  do  not  understand  how  this 
proposition  can  seriously  be  urged  in  this  case.  In  that  case 
the  University  of  Georgia  and  the  Georgia  School  of  Tech- 
nology acting  through  the  Board  of  Regents,  challenged  the 
validity  of  the  Federal  Admissions  Tax  imposed  upon  ad- 
missions to  athletic  events,  to  be  paid  by  the  purchaser  of 
the  admission  and  required  to  be  collected  by  the  seller  of 
the  admission  and  subsequently  paid  over  to  the  Collector  of 
Internal  Revenue.  To  the  objection  that  the  Board  of  Re- 
gents had  no  standing  to  challenge  the  taxing  act  as  applied 
to  the  state  schools,  the  court  said: 

"We  hold  that  the  bill  states  a  case  in  equity,  as, 
upon  the  showing  made,  the  respondent  was  unable 
by  any  other  proceeding  adequately  to  raise  the  is- 
sue of  the  unconstitutionality  of  the  government's 
effort  to  enforce  payment." 

Similarly,  in  the  present  case,  appellant  is  required  to 
collect  a  tax  from  its  employees  and  to  pay  that  tax  over  to 
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the  Territory.  Severe  penalties  are  provided  for  failure  to 
comply  with  these  requirements.  The  Territory  had  demand- 
ed payment  of  the  tax  from  appellant  and  had  threatened 
to  proceed  with  the  imposition  of  penalties  upon  appellant's 
refusal.  Meanwhile,  appellant  had  been  enjoined  from  pay- 
ing over  to  the  Territory  the  tax  withheld  on  the  wages  of 
its  seamen.  It,  therefore,  became  necessary  for  appellant  to 
test  the  validity  of  the  statute  in  which  the  withhold- 
ing requirement  was  contained.  As  the  Supreme  Court  said 
in  the  Allen  case  "upon  the  showing  made,"  the  appellant 
was  unable  by  any  other  proceeding  adequately  to  raise  the 
issue  of  the  validity  of  the  statute. 

4.  That  the  severability  clause  may  properly 
be  applied  to  save  the  statute  by  eliminat- 
ing the  references  to  future  amendments 
of  the  Internal  Revenue  Code. 

As  applied  to  this  portion  of  the  statute,  we  think  there 
is  no  basis  whatever  for  the  argument  that  if  the  legisla- 
ture had  foreseen  the  invalidity  of  the  incorporation  by  ref- 
erence of  future  amendments  to  the  Internal  Revenue  Code 
it  would  have  intended  the  balance  of  the  statute  to  remain 
in  effect.  As  amicus  curiae  has  so  ably  shown  (pages  21-30) 
the  purpose  of  the  incoiporation  by  reference  was  to  achieve 
economy  and  simplicity  for  the  Territorial  income  tax  law 
p  '>'  and  this  could  only  result  where  the  Federal  income  tax  re- 

turns and  the  Federal  audits  could  be  used  each  year  as  the 
basic  tax  computation.  If  the  rule  of  severability  were  applied 
this  result  could  not  be  attained  because,  following  any 
change  in  the  Federal  income  tax  law,  there  would  be  no 
basic  computation  which  the  Territory  could  use  under  its 
statute  to  fix  the  amount  of  tax.  Obviously,  then,  if  the  legis- 
lature had  foreseen  such  a  consequence  it  would  have  enacted 
an  income  tax  law  like  those  of  Hawaii  and  Puerto  Rico,  pat- 
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terned  after  the  Federal  income  tax  law,  and  which  could 
stand  independently  on  its  own  feet. 

C.  That  the  Challenged  Statute  Does  ISot  Improperly 
Delegate  to  Administrative  Officers  the  Legislative 
Power  of  the  Territory* 

1 .  That  the  statute  makes  no  improper  delega- 
tion to  the  United  States  Commissioner  of 
Internal  Revenue. 

Section  3  of  the  statute  provides  that  unless  and  until  the 
Territorial  Tax  Commissioner  promulgates  regulations  of  his 
own  the  regulations  of  the  Commissioner  of  Internal  Rev- 
enue shall  be  the  regulations  for  the  Territory.  Hence,  in  the 
first  instance,  the  Federal  regulations  do  necessarily  and 
automatically  become  the  local  regulations.  Moreover,  the 
regulations  which  the  Act  seeks  to  incorporate  by  reference 
are  those  presently  existing  and  those  hereafter  promulgated. 
Taken  together  with  the  attempted  incorporation  by  reference 
of  future  amendments  to  the  Internal  Revenue  Code  this 
"is  delegation  running  riot."  Possibly  the  incorporation  by 
reference  of  the  regulations  of  the  Commissioner  of  Internal 
Revenue  standing  alone  would  not  constitute  an  improper 
delegation  as  suggested  by  the  Supreme  Court  of  Puerto 
Rico  in  Irizarry  v.  District  Court,  64  P.R.R.  90,  cited  in  the 
brief  of  amicus  curiae,  but  when  considered  in  connection 
with  the  delegation  to  Congress  the  entire  scheme  exceeds 
the  permissible  limits  of  delegation. 

2.  That  the  statute  makes  no  improper  delega- 
tion to  the  Territorial  Commissioner  of 
Taxation, 

The  brief  of  amicus  curiae  with  respect  to  this  point  falls 
considerably  short  of  meeting  the  issue.  Appellant's  conten- 
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tion  is  simply  that  a  legislature  cannot  delegate  to  an  ad- 
ministrative officer  the  authority  and  responsibility  of  cre- 
ating statutes  of  limitations  which  is  exclusively  the  function 
of  the  legislature,  or  delegate  to  the  Administrator  the  re- 
sponsibiliy  for  determining  the  legality  of  tax  assessments 
and  collections,  which  is  the  function  of  the  judiciary.  The 
cases  of  Yakus  v.  United  States,  321  U.  S.  414,  and  Bowles 
V.  Willingham,  321  U.  S.  503,  cited  by  amicus  curiae,  involv- 
ing the  Emergency  Price  Control  Act  are  not  in  any  manner 
inconsistent  with  those  propositions.  The  Emergency  Price 
Control  Act,  as  pointed  out  by  the  Supreme  Court  in  those 
cases,  contained  its  own  statute  of  limitations  and,  with  re- 
spect to  the  adoption  of  regulations  to  be  promulgated  pur- 
suant to  the  Act,  expressly  provided  for  quasi-judicial  hear- 
ings before  the  Administrator  and  review  in  the  Emergency 
Court  of  Appeals,  and  if  need  be,  the  Supreme  Court,  before 
the  detailed  regulations  became  effective.  Thus,  the  Act  of 
Congress  considered  in  those  cases  itself  supplied  the  precise 
provisions  of  law  which  are  here  attempted  to  be  delegated 
to  the  Territorial  Tax  Commissioner. 

D.  That  the  Challenged  Statute  Is  Not  Invalid  for  Indcfi- 
niteness  or  Uncertainty, 

We  agree  with  amicus  curiae  that  a  taxing  act  is  not  in- 
valid because  its  terms  may  in  the  future  be  modified.  Never- 
theless, we  still  submit  that  when  neither  the  Territory,  nor 
the  taxpayers  subject  to  the  Territorial  income  tax,  have  any 
control  whatever  over  the  body  to  which  has  been  delegated 
the  function  of  making  the  law  then  indefiniteness  and  un- 
certainty results  so  far  as  both  the  Territory  and  its  taxpay- 
ers are  concerned. 

E,  That  the  Challenged  Statute  Does  Not  Violate  the  Uni- 
formity Clause  of  the  Organic  Act. 

With  all  deference  to  the  Court  of  Appeals  for  the  First 
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Circuit  and  its  opinions  in  the  cases  of  Ballester-Ripoll  v. 
Court  of  Tax  Appeals  oj  P. R,,  142  F.  (2d)  11,  South  Puerto 
Rico  Sugar  Co.  v.  Buscaglia,  154  F.  (2d)  96,  and  Rullan  v. 
Buscaglia,  168  F.  (2d)  401,  cited  by  amicus  curie,  we  submit 
that  the  better  reasoned  view  is  that  the  uniformity  require- 
ment of  the  Alaska  Organic  Act  which  is  set  forth  in  Section 
9  of  the  Act  as  a  hmitation  upon  the  taxing  power  of  the 
Territory,  means  precisely  the  same  thing  as  parallel  provi- 
sions of  state  constitutions.  The  reason  for  this  is  apparent. 
In  enacting  organic  acts  for  territories  Congress  is  taking  the 
first  step  toward  ultimate  statehood  and  it  seems  utterly  in- 
congruous to  suppose  that  in  taking  its  place  along  with  the 
other  local  subdivisions  of  the  United  States  it  was  intended 
that  the  Territorial  power  of  taxation  should  be  different  from 
those  of  states.  In  this  light  the  authorities  cited  by  appel- 
lant in  its  opening  brief  (page  22)  are  clearly  in  point. 

There  was  no  Federal  graduated  net  income  tax  law  in 
1912  when  the  Organic  Act  for  Alaska  was  enacted.  The  de- 
cision of  the  Supreme  Court  in  Pollock  v.  Farmers  Loan  & 
Trust  Company,  157  U.  S.  429,  was  still  fresh  in  the  mind  of 
Congress  and  the  Sixteenth  Amendment  was  not  yet  adopted. 
Therefore,  to  say  that  Congress  intended  to  confer  upon  the 
Territory  the  power  to  enact  a  graduated  net  income  tax  is 
unbelievable.  If,  subsequently.  Congress  desired  to  extend 
this  power  to  the  Territory  it  could  have  done  so  by  a  simple 
amendment  to  the  Organic  Act.  The  omission  to  do  so  will 
not  be  supplied  by  the  judiciary.  Iselin  v.  United  States,  270 
U.  S.  245 ;  L.  P.  Steuart  &  Bro.  v.  Bowles,  322  U.  S.  398. 

F.  That  the  Criticized  Classifications  Made  by  the  Statute 
Were  Well  Within  the  Area  of  Legislative  Discretion^ 
and  Were  Not  Arbitrary  Nor  in  Denial  of  Due  Process. 

It  is  probably  true,  as  amicus  curiae  indicates,  that  the 
Civil  Rights  Act  incorporating  all  of  the  limitations  of  the 
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Fourteenth  Amendment  with  respect  to  taxation  and  ex- 
pressly extending  those  limitations  to  territories  as  well  as 
states  does  not  actually  add  anything  to  the  limitations  which 
the  courts  have,  without  reference  to  that  Act,  recognized 
and  applied  to  territorial  tax  legislation.  We  think  the  gener- 
alization "palpably  arbitrary"  has  actually  been  applied  in 
such  a  manner  as  to  strike  down  taxing  statutes  which  dis- 
criminate in  favor  of  one  as  against  another  of  the  same 
class,  or,  stated  differently,  where  no  reasonable  basis  for 
the  discrimination  appears.  However,  if  that  is  not  the  proper 
view  of  the  "palpably  arbitrary"  test  then  we  renew  our 
contention  that  the  Civil  Rights  Act  which  has  been  over- 
looked in  other  territorial  tax  cases  is  applicable  here  and 
requires  the  present  statute  to  meet  the  test  of  the  Four- 
teenth Amendment.*' 

At  this  point  we  must  invite  attention  to  an  obvious,  al- 
though doubtless  inadvertent,  error  in  the  fact  statement 
made  by  amicus  curiae  with  respect  to  appellant's  employees 
who  are  subject  to  the  withholding  provisions  of  the  Alaska 
statute.  The  brief  states  that  "appellant's  employees  were 
either  residents  of  Alaska,  with  respect  to  whom  no  question 
of  apportionment  is  involved,  or  seamen,  in  whose  case  an  ap- 
portionment formula  is  expressly  provided."  This  is,  of 
course,  contrary  to  the  record  which  clearly  establishes  a 
third  group  of  employees,  i.e.,  shore-side  employees  resident 


'  In  Martinsen  v.  Mullaney,  the  District  Court  for  the  Territory  of  Alaska, 
First  Division,  No.  6095-A,  July  29,  1949  (subsequent  to  the  decision  by 
that  court  in  the  present  case)  recognized  the  applicability  of  the  Civil 
Rights  Act  to  Territorial  tax  legislation  and  invalidated  the  tax  there  in 
question  upon  the  ground  that  the  discrimination  involved  violated  the 
requirements  of  that  Act  which  were,  at  least,  as  restrictive  as  the  Four- 
teenth Amendment. 

See,  also,  the  decision  of  this  Court  in  County  of  San  Mateo  v.  Southern 
Pacific  Railway  Co.,  13  F.  145. 
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in  Seattle  who  annually  go  to  the  Territory  and  perform 
services  therein  for  appellant  (R.  90). 

Bearing  these  considerations  in  mind  it  is  clear  that  the 
question  of  the  validity  of  the  apportionment  formula  con- 
tained in  Section  5-B  of  the  Alaska  statute  and  the  failure  to 
provide  any  allocation  for  these  employees  of  appellant  is 
clearly  before  the  Court  in  this  case,  and  just  as  clearly 
neither  appellee  nor  amicus  curiae  have  advanced  any  con- 
ceivable basis  for  that  discrimination.  The  fact  is  that  none 
exists.  Possibly  this  was  the  result  of  inadvertence,  but  what- 
ever the  cause  the  statute  must  fail  because  of  the  dis- 
crimination. 

Similarly,  there  is  no  conceivable  reason  why  taxpayers 
enjoying  the  benefits  of  net  operating  loss  carry-overs  pur- 
suant to  Section  122  of  the  Internal  Revenue  Code  should,  in 
the  present  taxable  year,  receive  different  treatment  under 
the  Alaska  law  than  those  who  did  not  have  such  net  operat- 
ing losses. 

The  same  is  true  with  respect  to  the  unused  capital  loss 
carry-over  provided  for  by  Section  117(e)  of  the  Internal 
Revenue  Code. 

G.  That  the  Provision  for  Suspension  of  Licenses  to  Do 
Business  as  a  Penalty  for  Non-Payment  of  the  Income 
Tax  Was  Not  Unconstitutional. 

As  a  practical  proposition  we  cannot  see  what  difference 
it  makes  whether  the  law  provides  for  forfeiture  of  the  Ter- 
ritorial license  to  do  business  upon  non-payment  of  tax  or 
whether  the  law  provides  that  the  payment  of  the  tax  is  a 
condition  to  the  carrying  on  of  business  in  the  Territory.  In 
either  event  the  payment  of  the  tax  is  a  condition  to  carry- 
ing on  interstate  commerce  and  the  fact  that  the  impact  of 
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the  condition  will  be  felt  by  the  taxpayer  only  after  the  first 
tax  payment  date  has  arrived  does  not  get  around  the  rule 
which  was  summarized  in  Memphis  Natural  Gas  Co.  v.  Stone, 
334  U.S.  314. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted: 
(1)  that  the  decree  of  the  district  court  should  be  reversed 
to  the  extent  that  it  holds  that  chapter  115,  Session  Laws  of 
Alaska,  1949,  is  a  vahd  Act;  that  the  term  "continental  shelf" 
as  used  in  section  5-B(l)  thereof  may  be  severed  from  the 
Act  without  affecting  the  remainder  of  the  Act;  and  that 
section  16  of  chapter  115,  Session  Laws  of  Alaska,  1949, 
ratified  and  confirmed  the  withholdings  of  income  taxes 
made  pursuant  to  chapter  3  of  the  Laws  of  the  Extraordinary 
Session,  Alaska,  1949,  and  (2)  that  the  case  should  be  re- 
manded to  the  Court  for  entry  of  a  decree  permanently  en-, 
joining  appellee  as  prayed  for  in  the  original  and  supple- 
mental complaints  filed  herein. 

Respectfully,  t 

Bogle,  Bogle  &  Gates 
Frank  L.  Mechem, 
Central  Building, 
Seattle,  Washington. 

Faulkner,  Banfield  &  Boochever 
H.  L.  Faulkner, 
Juneau,  Alaska. 

For  Appellant. 
November,  1949. 
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1947 

Mar.  28— Hearing  set  May  26,  1947  at  San  Fran- 
cisco, Calif. 

May  6 — Joint  motion  for  consolidation  with  docket 
13032  and  place  on  calendar  at  San  Fran- 
cisco, Calif.,  commencing  5/26/47  filed. 
5/7/47  granted. 

May  26 — Hearing  had  before  Judge  Johnson  on 
Merits.  Stipulation  of  facts  filed.  Peti- 
tioner's brief  due  7/10/47 — respondent's 
8/25/47— reply  9/24/47. 

June  16 — Transcript  of  hearing  of  5/26/47  filed. 

July  8 — Motion  for  extension  to  August  10,  1947, 
to  file  brief  filed  by  taxpayer.  7/9/47 
granted. 

Aug.  11 — Motion  for  extension  to  Aug.  25,  1947, 
to  file  brief  filed  by  taxpayer.  8/12/47 
granted. 

Aug.  13 — Appearance  of  Phil  C.  Neal  as  counsel 
filed. 

Aug.  25 — Brief  filed  by  taxpayer.  8/26/47  copy 
served. 

Oct.     3 — Reply  brief  filed  by  General  Counsel. 

Nov.  6 — Motion  for  extension  to  Nov.  25,  1947,  to 
file  reply  brief  filed  by  taxpayer.  11/6/47 
granted. 

Nov.  24 — Reply  brief  filed  by  taxpayer — copy 
served. 

1949 

Mar.  28 — Findings  of  fact  and  opinion  rendered, 
Johnson  J.  Decision  will  be  entered  for 
petitioner.     3/29/49  copy  served. 
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1949 

Mar.  28 — Decision  entered  Johnson  J.  Div.  10. 

June  21 — Petition  for  review  by  U.  S.  Court  of  Ap- 
peals, 9th  Circuit,  filed  by  General 
Counsel. 

June  30 — Proofs  of  service  tiled  (2). 

July  7 — Statement  of  points  filed  by  General 
Counsel  with  statement  of  service  by  mail 
thereon. 

July  7 — Notice  re  contents  of  record  on  review 
filed  by  General  Counsel  with  statement 
of  service  bv  mail  thereon. 


I 


I 


Docket  No.  13032 

EDWARD  M.  MILLS, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1947 

Feb.  11 — Petition  received  and  filed.  Taxpayer 
notified.    Fee  paid. 

Feb.  11— Copy  of  petition  served  on  General 
Counsel. 

Feb.  11 — Request  for  Circuit  hearing  in  San  Fran- 
cisco filed  by  taxpayer. 
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1947 

Mar.  19 — Answer  filed  by  respondent. 

Mar.  24 — Copy  of  answer  served  on  taxpayer — San 
Francisco,  Calif. 

May  6 — Joint  motion  for  consolidation  with  docket 
12316  and  place  on  calendar  at  San  Fran- 
cisco, Calif.,  commencing  5/26/47  filed. 
5/7/47  granted. 

May  7 — Hearing  set  May  26,  1947,  at  San  Fran- 
cisco, Calif. 

May  26 — Hearing  had  before  Judge  Johnson  on 
merits.  Stipulation  of  facts  filed.  Peti- 
tioner's brief  due  7/10/47 — respondent's 
8/25/47— reply  9/24/47. 

June  16 — Transcript  of  hearing  of  5/26/47  filed. 

July  8 — Motion  for  extension  to  August  10,  1947, 
to  file  brief  filed  by  taxpayer.  7/9/47 
granted. 

Aug.  11 — Motion  for  extension  to  August  25,  1947, 
to  file  brief  filed  by  taxpayer.  8/12/47 
granted. 

Aug.  13 — Appearance  of  Phil  C.  Neal  as  counsel 
filed. 

Aug.  25 — Brief  filed  by  taxpayer.  8/26/47  copy 
served. 

Oct.     3 — Reply  brief  filed  by  General  Counsel. 

Nov.  6 — Motion  for  extension  to  Nov.  25,  1947,  to 
file  reply  brief  filed  by  taxpayer.  11/6/47 
granted. 

Nov.  24 — Reply  brief  filed  by  taxpayer — copy 
served. 
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1949 

Mar.  28 — Findings  of  fact  and  opinion  rendered, 
Johnson  J.  Decision  ^Yill  be  entered  for 
petitioner.    3/29/49  copy  served. 

Mar.  28 — Decision  entered,  Johnson  J.  Div.  10. 

June  21 — Petition  for  review  by  U.  S.  Court  of  Ap- 
peals, 9th  Circuit,  filed  by  General  Coun- 
sel. 

Jiuie  30 — Proofs  of  service  filed   (2). 
>    July    7 — Statement  of  points  filed  by  General  Coim- 
sel    with    statement    of    service    by    mail 
thereon. 

July  7 — Notice  re  contents  of  record  on  review 
filed  by  General  Counsel  with  statement 
of  service  by  mail  thereon. 


The  Tax  Court  of  the  United  States 
Docket  No.  12316 

EDWARD  M.  MILLS, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REA^ENUE, 

Respondent. 
PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiencies  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  (MT-ET-GT-257-43-44-First  CaHfor- 
nia — Donor,   Edward   M.   Mills)    dated  August   9, 
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1946,  and  as  a  basis  for  this  proceeding  alleges  as 
follows : 

1.  The  petitioner  is  an  individual  with  his  busi- 
ness addressed  at  343  Sansome  Street,  San  Fran- 
cisco, California.  The  returns  for  the  periods  here 
involved  were  filed  with  the  Collector  of  Internal 
Revenue  for  the  First  District  of  California. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  hereto  and  marked  "Exhibit  A")  was 
mailed  to  petitioner  on  August  9,  1946. 

3.  The  taxes  in  controversy  are  gift  taxes  for 
the  calendar  years  1943  and  1944  and  the  amounts 
in  controversy  are  $5,032.45  for  the  year  1943  and 
$3,157.46  for  the  year  1944. 

4.  The  determination  of  taxes  set  forth  in  the 
notice  of  deficiency  is  based  upon  the  errors  of  the 
respondent  in  including  the  sum  of  $25,366.44  in 
petitioner's  total  gifts  for  the  year  1943  and  the 
sum  of  $17,033.14  in  petitioner's  total  gifts  for  the 
year  1944. 

5.  The  facts  upon  which  petitioner  relies  are 
as  follows: 

(a)  At  all  times  herein  mentioned  and  since 
July  29,  1927,  petitioner  and  Edna  Mills  were,  and 
they  now  are,  husband  and  wife ; 

(b)  At  all  times  herein  mentioned  and  since  July 
29,  1927,  petitioner  and  Edna  Mills  were,  and  they 
now  are,  residents  of  the  State  of  California; 

(c)  During  the  year  1939,  petitioner  and  Edna 
Mills  mutually  agreed  to  divide  equally  the  com- 
munity property  then  owned  by  them  and  to  con- 
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vert  their  shares  of  such  community  property  into 
their  respective  separate  properties  in  equal  shares, 
and  they  further  agreed  that  all  property  and  in- 
come thereafter  to  be  received  by  them  which  might 
otherwise  be  community  property  or  income  would 
be  their  respective  separate  properties  in  equal 
shares; 

(d)  During  the  year  1943,  petitioner  and  Edna 
Mills  received  the  sum  of  $50,732.28  as  compensa- 
tion for  the  personal  services  of  petitioner,  of  which, 
by  virtue  of  the  agreement  mentioned  in  subpara- 
graph (c)  of  this  paragraph  5,  $25,366.44  was  re- 
ceived as  the  separate  income  and  property  of  Edna 
Mills,  and  the  same  amount  was  received  as  the 
separate  income  and  property  of  petitioner; 

(e)  During  the  year  1944,  petitioner  and  Edna 
Mills  received  the  sum  of  $34,066.28  as  compensa- 
tion for  the  personal  services  of  petitioner,  of  which, 
by  virtue  of  the  agreement  mentioned  in  subpara- 
graph (c)  of  this  paragraph  5,  $17,033.14  was  re- 
ceived as  the  separate  income  and  property  of  Edna 
Mills,  and  the  same  amount  was  received  as  the 
separate  income   and  property   of  petitioner;   and 

(f)  During  the  years  1943  and  1944,  petitioner 
had  no  right,  title  or  interest  in  or  to  said  sum  of 
$25,366.14  or  said  sum  of  $17,033.14  received  by 
Edna  Mills,  and  made  no  transfers  of  either  of  said 
sums  during  said  years,  and  if  any  transfers  of 
either  of  said  sums  were  made,  such  transfers  were 
based  on  a  full  and  adequate  consideration  in  money 
or  money's  worth. 
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Wherefore,  petitioner  prays  that  this  court  may 
hear  this  proceeding  and  determine  that  there  are 
no  deficiencies  in  gift  taxes  due  from  petitioner 
for  the  calendar  years  1943  and  1944. 

Dated:  San  Francisco,  California,  October  10, 
1946. 

/s/  SIGVALD  NIELSON, 
/s/  HARRY  R.  BORROW, 
/s/  DOUGLAS  ERSKINE, 

Counsel  for  Petitioner. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

.Edward  M.  Mills,  being  duly  sworn,  says  that  he 
is  the  petitioner  above-named;  that  he  has  read  the 
foregoing  petition,  or  had  the  same  read  to  him, 
and  is  familiar  with  the  statements  contained 
therein,  and  that  the  statements  contained  therein 
are  true,  except  those  stated  to  be  upon  informa- 
tion and  belief,  and  that  those  he  believes  to  be 
true. 

/s/  EDWARD  M.  MILLS. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  October,  1946. 

[Seal]         /s/  GERALDINE  D.  COHEN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  Jan.  11,  1949. 
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EXHIBIT  A 

IRA  :ET  :GT  :90-D-LAB 

Aug.  9,  1946 

MT-ET-GT-257-43-44-First    California 
Donor— Edward  M.  Mills 

Mr.  Edward  M.  Mills 

343  Sansome  Street 

San  Francisco,  California 

Dear  Mr.  Mills : 

You  are  advised  that  the  determination  of  your 
^ift  tax  liability  for  the  calendar  years  1943  and 
1944  discloses  a  deficiency  of  $8,189.91  as  shown  in 
the  statement  attached. 

In  accordance  with  the  provisions  of  existing*  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  90th  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  wdth  The  Tax  Court 
of  the  United  States  at  its  principal  address  for  a 
redetermination  of  the  deficiency. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  7th 
Floor,  74  New  Montgomery  Street,  San  Francisco, 
California  for  the  attention  of  Conference  Section. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  the  return  by  permitting  an  early  as- 
sessment  of  the   deficiency,   and  will   prevent   the 
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accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  filing  the  form,  or  on  the 
date  assessment  is  made,  whichever  is  earlier. 
Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner, 
By  F.  M.  HARLESS, 

Internal  Revenue  Agent  in 
Charge. 
Enclosures: 
Statement 
Form  of  Waiver 

GIFT  TAX 
San  Francisco 
IRA  :ET  :GT  :90-D 

LAB 
MT-ET-GT-257-43-44-First  California 
Donor— Edward  M.  Mills 
Calendar  years — 1943  and  1944 

STATEMENT 

Gift  Tax  Tears  Liability  Assessed  Deficiency 

1943    $5,032.45  0.00  $5,032.45 

1944    3,157.46  0.00  3,157.46 


Total  $8,189.91  $8,189.91 

In  making  this  determination  of  your  Federal  gift  tax  liability 
for  the  years  1943  and  1944,  careful  consideration  has  been  given 
to  the  protest  dated  April  23, 1946. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
representative,  Mr.  Harry  E.  Horrow,  225  Bush  Street,  San  Fran- 
cisco, 4,  California. 

Adjustment  to  Net  Gifts 
Year:  1943 
Schedule  A  of  return — 

Returned  Determined 

(a)  Total  gifts,  other  than  charitable, 

etc.,  1943 0.00  $25,366.44 

(b)  Less :  Total  exclusions 0.00  3,000.00 


Total  included  amount  of  gifts 0.00  $22,366.44 
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Schedule  B  of  return — 

Total  charitable,  etc.,  gifts 0.00  0.00 

Less :  total  exclusions 0.00  0.00 

Included  amount  of  charitable, 

etc.,  gifts 0.00  0.00 

Total  all  gifts 0.00  $22,366.44 

Less:  specific  exemption 0.00  0.00 

Net  gifts,  1943 0.00  $22,366.44 

Donor — Edward  M.  Mills  Statement 

Explanation  of  Adjustments 
Year :  1943 

R.eturned  Determined 

Schedule  A  of  return — 

Additional  item — Gift  to  wife, 

Edna  Mills  $  0.00  $25,366.44 

Exclusions    0.00  3,000.00 

$  0.00  $22,366.44 

(a)  It  has  been  determined  that  one-half  of  your  salary,  or  $25,- 
366.44  (1/^  of  $50,732.88)  which  was  converted  to  separate  prop- 
erty of  your  wife  during  the  calendar  year  1943,  constitutes  a 
taxable  gift  within  the  meaning  of  Article  86.2(c)  of  Regulations 
108. 

(b)  One  exclusion  of  $3,000.00  is  allowed  with  respect  to  the 
gift  made. 

Computation  of  Tax 
Year: 1943 

Returned  Determined 

1.  Net  gifts  for  1943 $            0.00  $  22,366.44 

2.  Total  gifts  for  preceding  years....     102,407.11  142,407.11 

3.  Total  net  gifts $102,407.11  $164,773.55 

4.  Tax  on  total  net  gifts 0.00  $  30,099.05 

5.  Tax  on  net  gifts  for  preceding 

years 0.00  25,066.60 

6.  Tax  on  net  gifts  for  1943 $            0.00  $     5,032.45 

7.  Total  tax  assessed  for  1943 0.00 

8.  Deficiency,  1943 $     5,032.45 

Donor — Edward  M.  Mills  Statement 
Adjustment  to  Net  Gifts  for  Prior  Years 

Returned  Determined 

Net  gifts  for  prior  years $102,407.11  $142,407.11 
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Explanation  of  Adjustments  to  Net  Gifts  for  Prior  Years 
The  determination  of  the  amount  of  net  gifts  for  prior  years  is 
based  on  the  amount  previously  determined  as  total  net  gifts  in 
connection  with  your  return  for  the  calendar  vear  1941. 


Adjustments  to  Net  Gifts 
Year:  1944 
Schedule  A  of  return — 

Returned 

(a)   Total  gifts,  other  than 

Charitable,  etc.,  1944 $       0.00 

Less:  total  exclusions 3,000.00 

Total  included  amoiint  of  gifts..  0.00 
Schedule  B  of  return — 

Total  charitable,  etc.,  gifts $       0.00 

Less:  total  exclusions 0.00 

Included  amount  of  charitable, 

etc.,  gifts  0.00 

Total  all  gifts 0.00 

Less:  Specific  exemption 0.00 

Net  gifts,  1944 $       0.00 


Determined 

$17,033.14 
3,000.00 

$14,033.14 

0.00 
0.00 


0.00 

$14,033.14 

0.00 

$14,033.14 


Donor— Edward  M.  Mills  Statement 

Explanation  of  Adjustments 

Year :  1944 

Returned  Determined 

Schedule  A  of  return — 

Additional  item — Gift  to  Wife, 

Edna  Mills $       0.00      $17,033.44 

Exclusions  $3,000.00  3,000.00 

$  0.00  $14,033.14 
(a)  It  has  been  determined  that  one-half  of  your  salary,  or 
$17,033.14  (I/2  of  $34,066.28)  which  was  converted  to  separate 
property  of  your  wife  during  the  calendar  year  1944,  constitutes 
a  taxable  gift  within  the  meaning  of  Article  86.2(c)  of  Regula- 
tions 108.  One  exclusion  of  $3,000.00  is  allowed  with  respect  to  the 
gift  made. 

Computation  of  Tax 
Year :  1944 

Returned  Determined 

1.  Net  gifts  for  1944 $  0.00  $  14,033.14 

2.  Total  net  gifts  for  prior  years....     142,407.11  164,773.55 

3.  Total  net  gifts $142,407.11  $178,806.69 

4.  Tax  on  total  net  gifts 0.00  33,256.51 
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5.  Tax  on  gifts  for  prior  years 0.00  30,099.05 

6.  Tax  on  net  gifts  for  1944 $  0.00  $     3,157.46 

7.  Total  tax  assessed  for  1944 0.00 

8.  Deficiency    $     3,157.46 

Received  and  filed  Oct.  16,  1946,  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

Docket  No.  12316 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Rev- 
enue, respondent  above  named,  by  his  attorney,  J.  P. 
Wench  el.  Chief  Counsel,  Bureau  of  Internal  Rev- 
enue, and  for  answer  to  the  petition  filed  by  the 
above-named  petitioner,  admits,  denies  and  alleges 
as  follows: 

1.  Admits  that  the  petitioner  is  an  individual 
with  his  business  address  at  343  Sansome  Street, 
San  Francisco,  California;  denies  the  remaining  al- 
legations contained  in  paragraph  1  of  the  petition. 

2,  3.  Admits  the  allegations  contained  in  para- 
graphs 2  and  3  of  the  petition. 

4.  Denies  that  the  determination  of  tax  set  forth 
in  the  notice  of  deficiency  is  based  upon  error  as 
alleged  in  paragray^h  4  of  the  petition. 

5  (a),  (b).  Admits  the  allegations  contained  in 
subparagraphs  (a)  and  (b)  of  paragraph  5  of  the 
petition. 

(c)  Denies  the  allegations  contained  in  subpara- 
graph (c)  of  paragraph  5  of  the  petition. 
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(d)  Denies  the  allegations  contained  in  subpara- 
graph (d)  of  paragraph  5  of  the  petition,  and 
alleges  that  during  the  year  1943  petitioner  received 
the  sum  of  $50,732.88. 

(e)  Admits  that  during  the  year  1944  petitioner 
received  the  sum  of  $34,066.28;  denies  the  remain- 
ing allegations  contained  in  subparagraph  (e)  of 
paragraph  5  of  the  petition. 

(f)  Denies  the  allegations  contained  in  subpara- 
graph (f)  of  paragraph  5  of  the  petition. 

6.  Denies  generally  and  specifically  each  and 
every  allegation  in  the  petition  not  hereinbefore  ad- 
mitted, qualified,  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

/s/  J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel, 
T.  M.  MATHER, 
W.  J.  McFARLAND, 
Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Received  and  filed  Nov.  27,  1946,  T.C.U.S. 


vs,  Edivard  M.  Mills  15 

[Title  of  Tax  Court  and  Cause.] 

Docket  No.  13032 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiencies  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  (MT-ET-aT-45-257-First  California 
■ — Donor,  Edward  M.  Mills)  dated  November  20, 
1946,  and  as  a  basis  for  this  proceeding-  alleges  as 
follows : 

1.  The  petitioner  is  an  individual  with  his  busi- 
ness address  at  343  Sansome  Street,  San  Francisco, 
California.  The  return  for  the  period  here  in- 
volved was  filed  with  the  Collector  of  Internal  Rev- 
enue for  the  First  District  of  California. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  hereto  and  marked  "Exhibit  A")  was 
mailed  to  petitioner  on  November  20,  1946. 

3.  The  tax  in  controversy  is  gift  tax  for  the 
calendar  year  1945  and  the  amount  in  controversy 
is  $2,807.77. 

4.  The  determination  of  tax  set  forth  in  the 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  The  respondent  erred  in  including  the  sum 
of  $15,479  in  petitioner's  total  gifts  for  the  year 
1945. 

.  (b)  The  respondent  erred  in  determining  that 
petitioner  made  net  gifts  for  preceding  years  in  the 
amount  of  $178,806.69  or  in  any  amount  in  excess 
of  $142,407.11. 
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5.  The  facts  upon  which  petitioner  relies  are  as 
follows : 

(a)  At  all  times  herein  mentioned  and  since  July 
29,  1927,  petitioner  and  Edna  Mills  were,  and  they 
now  are,  husband  and  wife ; 

(b)  At  all  times  herein  mentioned  and  since  July 
29,  1927,  petitioner  and  Edna  Mills  were,  and  they 
now  are,  residents  of  the  State  of  California; 

(c)  During  the  year  1939,  petitioner  and  Edna 
Mills  mutually  agreed  to  divide  equally  the  com- 
munity property  then  owned  by  them  and  to  convert 
their  shares  of  such  community  property  into  their 
respective  separate  properties  in  equal  shares,  and 
they  further  agreed  that  all  property  and  income 
thereafter  to  be  received  by  them  w^hich  might  other- 
wise be  community  property  or  income  would  be 
their  respective  separate  properties  in  equal  shares ; 

(d)  During  the  year  1943,  petitioner  and  Edna 
Mills  received  the  sum  of  $30,958  as  compensation 
for  the  personal  services  of  petitioner,  of  which,  by 
virtue  of  the  agreement  mentioned  in  subparagraph 
(c)  of  this  paragraph  5,  $15,479  was  received  as  the 
separate  income  and  property  of  Edna  Mills,  and 
the  same  amount  was  received  as  the  separate  in- 
come and  property  of  petitioner; 

(e)  During  the  year  1945,  petitioner  had  no 
right,  title,  or  interest  in  or  to  said  sum  of  $15,479 
received  by  Edna  Mills,  and  made  no  transfer  of 
said  sum  during  said  year,  and  if  any  transfer  of 
said  sum  was  made,  such  transfer  was  based  on  a 
full  and  adequate  consideration  in  money  or  money's 
worth ; 
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(f )  In  arriving  at  tlie  defic-iency  involved  in  this 
proceeding,  respondent  determined  that  petitioner 
made  net  gifts  for  preceding  years  in  the  amount  of 
$178,806.69.  Said  determination  conforms  with  the 
amount  determined  by  the  respondent  to  be  the  total 
net  gifts  made  b}^  petitioner  for  the  calendar  year 
1944,  which  determination  is  the  subject  of  a  peti- 
tion before  this  Court  bearing  docket  No.  12316. 
Petitioner's  gift  tax  return  for  the  year  1945  re- 
ported net  gifts  for  preceding  years  in  the  amount 
of  $142,407.11.  Petitioner  alleges  that  the  net  gifts 
made  by  him  for  preceding  years  was  not  in  excess 
of  said  amount  of  $142,407.11. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  this  proceeding  and  determine  that  there  is  no 
deficiency  in  gift  tax  due  from  petitioner  for  the 
calendar  year  1945. 

Dated:  San  Francisco,  California,  February  6. 
1947. 

/s/  SIGVALD  NIELSON, 
/s/  HARRY  R.  HORROW, 
/s/  DOUGLAS  ERSKINE, 

Counsel  for  Petitioner. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Edward  M.  Mills,  being  duly  sworn,  says  that  he 
is  the  petitioner  above  named;  that  he  has  read  the 
foregoing  petition,  or  had  the  same  read  to  him, 
and  is  familiar  with  the  statements  contained 
therein,  and  that  the  statements  contained  therein 
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are  true,  except  those  stated  to  be  upon  information 
and  belief,  and  that  those  he  believes  to  be  true. 
/s/  EDWARD  M.  MILLS. 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  February,  1947. 

[Seal]        /s/  GERALDINE  D.  COHEN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  Jan.  11,  1949. 

EXHIBIT  A 

Office  of 
Commissioner  of  Internal  Revenue 

Address  reply  to  Commissioner  of  Internal  Reve- 
nue and  refer  to  MT-ET-aT-45-257-lst  Cali- 
fornia. 

Donor— Edward  M.  Mills— Nov.  20,  1946. 

Mr,  E.  M.  Mills 

343  Sansome  Street 

San  Francisco,  California 

Dear  Mr.  Mills: 

The  determination  of  your  gift  tax  liability  for 
the  calendar  year  1945  discloses  a  deficiency  of 
$2,807.77  as  shown  in  the  attached  statement. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  ninety  days  (not  counting  Saturday,  Sun- 
day or  a  legal  holiday  in  the  District  of  Columbia 
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as  the  ninetieth  day)  from  the  date  of  the  mailing 
of  this  letter,  you  may  file  a  petition  with  The  Tax 
Court  of  the  United  States,  at  its  principal  address, 
Washington  25,  D.  C,  for  redetermination  of  the 
deficiency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  this  office.  The  signing  and  filing  of  this  form 
will  expedite  the  closing  of  your  return (s)  by  per- 
mitting an  early  assessment  of  the  deficiency  or 
deficiencies,  and  will  prevent  the  accumulation  of 
interest,  since  the  interest  period  terminates  thirty 
days  after  filing  the  form,  or  on  the  date  assess- 
ment is  made,  whichever  is  earlier. 
Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner. 
By  /s/  D.  S.  BLISS, 

Deputy  Commissioner. 
Enclosures:  7585 
Statement 
Form  of  waiver 

MT-ET-GT-45-257-lst  California 
Donor — E.  M.  Mills 

STATEMENT 

Calendar  year  1945 

The  determined  deficiency  is  computed  as  follows : 

Returned  Determined 

Total  gifts,  1945,  other  than  chari- 
table, etc.,  gifts $     5,400.00  $  20,879.00 

Less  exclusions 3,000.00  6,000.00 

Amount  of  gifts  included 2,400.00  14,879.00 
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Less  specific  exemption 0.00  0.00 

Net  gifts,  1945 2,400.00  14,879.00 

Net  gifts  for  preceding  years 142,407.11  178,806.69 

Total  net  gifts 144,807.11  193,685.69 

Tax  on  total  net  gifts $  25,606.60  $  36,604.28 

Tax  on  net  gifts  for  preceding  years      25,066.60  33,256.51 

Tax  on  net  gifts,  1945 540.00  3,347.77 

Tax  shown  on  return 540.00 

Deficiency,  1945  $    2,807.77 

The  determined  deficiency  results  from  the  following  adjust- 
ments : 

Schedule  A 

Item  2  $  0.00  $  15,479.00 

Determined  Returned 

Exclusions  $     6,000.00  $    3,000.00 

Schedule  C 

Returned  Determined 

Net  gifts  for  preceding  years $142,407.11  $178,806.69 

To  balance 48,878.58 

One-half  of  your  salary,  or  $15,479.00,  which  was  converted  to 
separate  property  of  your  wife  during  the  calendar  year  1945, 
is  included  herein  as  a  gift  pursuant  to  the  provisions  of  Section 
86.2(c)  of  Regulations  108  relating  to  gift  tax.  One  exclusion  of 
$3,000.00  is  allowed  in  connection  with  this  gift. 

Net  gifts  for  preceding  years  are  increased  to  conform  with 
the  amount  heretofore  determined  as  total  net  gifts  for  the  calen- 
dar year  1944. 

Received  and  filed  Feb.  11,  1947.  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

Docket  No.  13032 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue,   respondent    above    named,    by    his    attorney, 
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J.  P.  Wenchel,  Chief  Counsel,  Bureau  of  Internal 
Revenue,  and  for  answer  to  the  petition  filed  by  the 
above-named  petitioner,  admits  and  denies  as 
follows : 

1,  2,  3.  Admits  the  allegations  contained  in  para- 
graphs 1,  2,  and  3  of  the  petition. 

4  (a),  (b).  Denies  that  the  determination  of  tax 
set  forth  in  the  notice  of  deficiency  is  based  upon 
error  as  alleged  in  subparagraphs  (a)  and  (b)  of 
paragraph  4  of  the  petition. 

5  (a),  (b).  For  lack  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  denies  the  allega- 
tions contained  in  subparagraphs  (a)  and  (b)  of 
paragraph  5  of  the  petition. 

(c),  (d),  (e).  Denies  the  allegations  contained 
in  subparagraphs  (c),  (d)  and  (e)  of  paragraph 
5  of  the  petition. 

(f).  Admits  the  allegations  contained  in  sub- 
paragraph (f)  of  paragraph  5  of  the  petition, 
except  that  respondent  denies  that  the  net  gifts 
made  by  petitioner  during  the  preceding  years  were 
not  in  excess  of  the  amount  of  $142,407.11. 

6.  Denies  generally  and  specifically  each  and 
every  allegation  in  the  petition  not  hereinbefore 
admitted,  qualified,   or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  petitioner's 
appeal  denied. 

/s/  J.  P.  WENCHEL, 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 


22  Commissioner  of  Internal  Revenue 

Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 
T.  M.  MATHER, 
W.  J.  McFARLAND, 
Special  Attorneys, 
Bureau  of  Internal  Revenue. 

Received  and  filed  Mar.  19,  1947.  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

Docket  Nos.  12316  and  13032 

JOINT  MOTION  FOR  CONSOLIDATION  OF 
PROCEEDINGS  AND  FOR  PLACING  ON 
HEARING  CALENDAR 

Come  now  the  parties  to  the  above  entitled  pro- 
ceedings, by  their  respective  counsel,  and  move  for 
an  order  of  the  Court  to  place  the  case  of  Edward 
M.  Mills,  docket  No.  13032,  on  the  hearing  calendar 
at  San  Francisco,  California,  commencing  May  26, 
1947,  and  to  consolidate  the  two  proceedings,  both 
in  the  case  of  Edward  M.  Mihs,  docket  Nos.  12316 
and  13032.  In  support  of  this  motion  the  parties 
state : 

1.  The  case  of  Edward  M.  Mills,  docket  No. 
12316,  is  on  the  hearing  calendar  at  San  Francisco 
on  May  26,  1947,  and  issue  therein  is  the  petitioner's 
gift  tax  liability  for  the  years  1943  and  1944. 

2.  The   case   of   Edward   M.   Mills,    docket   No. 
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13032,  is  not  on  any  hearing  calendar,  and  the  issue 
therein  is  the  petitioner's  gift  tax  liability  for  the 
year  1945. 

3.  The  two  cases  involve  similar  issues  of  fact 
and  of  law  for  different  taxable  years,  and  consoli- 
dation of  the  proceedings  will  save  the  time  of  the 
parties  and  of  the  Court. 

Wherefore,  the  parties  jointly  pray  that  the  Court 
will  grant  this  motion. 

/s/  HARRY  R.  HORROW, 

Counsel  for  Petitioner. 
/s/  J.  P.  WENCHEL, 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Received  and  filed  May  6,  1947.  T.C.U.S. 

[Stamped] :  Granted  The  Tax  Court  of  the  U.  S. 
May  7,  1947. 

/s/  J.  E.  MURDOCK, 
Judge. 


24  Commissioner  of  Internal  Revenue 

The  Tax  Court  of  the  United  States 
Docket  Nos.  12316,  13032 

EDWAED  M.  MILLS, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Room  417,  Appraisers  Building,  630  Sansome 
Street,  San  Francisco,  California.  May  26, 
1947,  2 :00  p.m., 

(Met  pursuant  to  notice.) 

Before :  Honorable  Luther  A.  Johnson, 
Judge. 

Appearances : 

PILLSBURY,  MADISON  &  SUTRO, 
By  HARRY  R.  HORROW,  ESQ., 

225  Bush  Street,  * 

San  Francisco,  California, 

Appearing  for  the  Petitioner. 

CHARLES  W.  NYQUIST,  ESQ., 
(HONORABLE  J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of  Internal 
Revenue), 

Appearing  for  the  Respondent. 

PROCEEDINGS  j 

The  Court:     The  Clerk  will  call  the  first  case  set. 
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The  Clerk:  Dockets  Nos.  12316  and  13032,  Ed- 
ward M.  Mills. 

Mr.  Horrow:     Ready  for  the  Petitioner. 

Mr.  Nyquist:  Ready  for  the  Respondent,  your 
Honor. 

The  Court:  Counsel,  would  you  like  to  make  a 
brief  statement  of  the  nature  of  the  cases  ?  It  is  to 
be  submitted,  as  I  understand,  on  statement  of 
facts.  Or,  is  there  some  oral  testimony*? 

Mr.  Horrow:  Harry  R.  Horrow  appears  for  the 
Petitioner.  There  will  be  some  oral  statements. 

Opening  Statement  on  Behalf 
of  the  Petitioner, 
By  Mr.  Horrow: 

Mr.  Horrow:  These  cases  have  been  consoli- 
dated for  trial,  your  Honor.  They  involve  deficien- 
cies in  gift  taxes  for  the  years  1943,  1944,  and  1945. 
The  same  questions  are  involved  in  each  of  those 
years.  Those  questions  are  whether  the  Petitioner 
made  taxable  gifts  to  his  wife,  and,  if  so,  in  what 
amounts. 

The  facts  briefly  are  these,  your  Honor :  In  Janu- 
ary of  1939  Petitioner  and  his  wife  were  residents 
of  California.  They  mutually  agreed  to  divide  the 
community  property  which  they  owned  on  Decem- 
ber 31,  1938.  They  also  agreed  that  the  community 
property  so  divided  would  be  thereafter  held  by 
each  [*2]  as  his  or  her  separate  property. 
.  As  a  part  of  that  same  agreement  they  mutually 
agreed  that  thereafter  one  half  of  the  salaries  or 
other    compensation    for    personal    services    would 


*  Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript  of  Record. 
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belong  to  eacli  as  Ms  or  iier  separate  property.  This 
agreement  was  carried  out  throughout  the  years 
1939  to  the  present  time.  One  half  of  the  salary  or 
other  compensation  for  personal  services  has  been 
received,  one  half  by  Mr.  Mills  as  his  separate 
property,  and  one  half  by  Mrs.  Mills  as  her  separate 
property. 

For  the  years  1939  to  1942  no  gift  tax  returns 
Vv^ere  filed  covering  the  receipt  of  one  half  of  the 
compensation  by  Mrs.  Mills.  Thereafter,  for  the 
years  in  question,  gift  tax  returns  were  filed  solely 
for  the  purpose  of  avoiding  the  imposition  of 
penalties. 

The  Commissioner  has  determined  that  one  half 
of  the  total  compensation  for  the  personal  services 
rendered  by  Mr.  Mills  constituted  a  taxable  gift  to 
Mrs.  Mills  during  the  years  1943,  1944,  and  1945. 
He  has  not  held  that  any  taxable  gifts  were  made 
for  the  years  jorior  to  1943  and  apparently  it  is 
conceded  that  the  receipt  by  the  wife  of  one  half 
of  that  compensation  during  those  years  did  not 
constitute  a  taxable  gift. 

The  Commissioner  in  holding  that  taxable  gifts 
were  made  to  the  wife  for  the  years  1943,  1944,  and 
1945,  relies  on  the  regulations  that  are  set  out.  Regu- 
lation 108,  Section  86.2C.  Those  Regulations  are 
issued  mider  Section  lOOOD,  which  [3]  came  into 
the  law  in  the  Revenue  Act  of  1942.  The  substance 
of  this  Act  is  that  all  gifts  of  community  jDroperty 
shall  be  considered  to  be  gifts  of  the  husband  except 
to   the   extent  that   the   comnumity   property   was 
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derived  either  from  the  separate  property  of  the 
wife  or  personal  services  that  were  rendered  by  the 
wife. 

Of  course,  in  this  case  it  is  conceded  that  the  wife 
did  not  render  any  personal  services. 

The  Petitioner  contends  first  of  all  that  the 
Regulations  do  not  apply.  They  deal  in  terms  with 
a  division  of  community  property,  and,  secondly, 
they  do  not  purport  to  apply  to  transfers  that  were 
made  prior  to  January  1,  1943,  which  is  the  effec- 
tive date  of  Section  lOOOD  under  which  the  Regu- 
lations to  which  I  referred  have  been  issued. 

It  is  our  further  contention  that  if  the  Regula- 
tions do  apply,  they  are  invalid.  There  are  a  num- 
ber of  questions  of  law  that  relate  to  that;  I  won't 
go  into  those  at  this  time,  your  Honor,  but  that 
briefly  states  our  case. 

The  Court:  Does  Respondent's  counsel  desire 
to  make  a  statement? 

Opening  Statement  on  Behalf 
of  the  Respondent, 
By  Mr.  Nyquist 

Mr.  Nyquist :  Apparently  the  only  actual  dispute 
as  to  facts  here -is  with  respect  to  the  exact  terms 
of  the  1939  agreement.  Everything  else,  I  believe, 
has  been  covered  by  [4]  the  stipulation  and  I  be- 
liever the  Petitioner  will  introduce  evidence  as  to 
the  terms  of  the  agreement  in  1939. 
.  The  Court:  You  mean  by  the  1939  agreement, 
the  agTeement  mentioned  by  Petitioner's  counsel 
with  reference  to  the  division  of  the  "property? 
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Mr.  Nyquist:     Yes,  your  Honor. 

In  that  connection  the  stipulation  covers  the 
agreement  as  it  applied  to  property  which  was  then 
owned  by  the  parties,  but  the  stipulation  of  facts 
is  silent  as  to  the  terms  of.  the  agreement  as  it 
applied  to  after  acquired  property. 

Now  the  Respondent  takes  the  position  that 
there  was  no  binding  contract  entered  into  in  1939 
which  effected  a  division  of  the  property  or  earn- 
ings which  the  Petitioner  had  not  at  that  time 
earned. 

Respondent  further  believes  that  even  assuming 
that  the  1939  agreement  may  have  created  some 
sort  of  enforceable  obligation  concerning  the  future 
earnings,  but  nevertheless  there  was  no  completed 
gift,  or  completed  transfer  in  1939,  that  the  com- 
pleted gift  was  made  in  the  years  in  which  the 
Petitioner  performed  the  services  which  produced 
the  income  and  turned  over  half  of  the  income  to 
his  wife  as  her  separate  property. 

There  is  one  j^oint  I  would  like  to  call  to  the 
Court's  attention  at  this  time:  In  Paragraph  3  of 
the  stipulation  the  deficiencies  as  determined  by  the 
Commissioner  for  the  years  [5]  1943,  1944,  and  1945 
are  set  out.  It  is  further  stated  that  in  his  gift  tax 
return  for  the  years  1943  and  1944  the  Petitioner 
inadvertently  understated  the  total  compensation 
for  the  persconal  services  rendered  by  him  in  those 
years  by  the  amounts  of  $131.04  in  each  year.  As 
a  result  of  that  understatement,  the  Commissioner 
in  determining  the  amounts  of  the  gifts  and  the 
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amounts  of  the  tax  due  thereon  as  stated  in  the 
deficiency  letter  has  determined  amounts  slightly 
less  than  the  amounts  that  would  be  due  under  the 
Respondent's  theory  of  the  ease  if  he  had  used  the 
correct  figures.  And  it  is  stated  in  it 

The  Court:  Whose  error  was  it  that  the  figures 
were  not  given  correctly? 

Mr.  Nyquist:  The  error  arose  originally  in  the 
Petitioner's  gift  tax  returns.  I  think  it  is  explain- 
able and  it  was  inadvertent.  But  because  of  that 
error  the  deficiencies  are  slightly  smaller  than  the 
amount  which  the  Respondent  now  asserts  and 
instead  of  going  through  the  formalities  of  amend- 
ing the  pleadings,  we  have  merely  stated  in  the 
stipulation  that  the  Respondent  hereby  asserts  a 
claim  for  any  increased  deficiencies  that  may  result 
from  the  Court's  taking  into  account  said  corrected 
amounts. 

I  believe  there  will  be  no  difficulty  over  that  one. 

Mr.  Horrow :  At  this  time,  your  Honor,  I  should 
like  to  file  the  stipulation  of  facts  which  have  been 
entered  into  [6]  these  proceedings. 

The  Court:  Stipulation  of  facts  will  be  received 
and  filed  as  part  of  the  evidence  of  the  record  of 
the  case. 

Mr.  Horrow:  I  will  ask  Respondent's  counsel  to 
produce  the  gift  tax  returns  of  Edward  M.  Mills 
for  the  years  1943,  1944,  and  1945,  and  the  donee's 
informa^tion  returns  for  those  years  filed  by  Edna 
Mills. 

M3\  Nyquist :     I  have  with  me  the  donor 's  re- 
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turns.    I    do    not    have    tlie    donee's    information 
returns  for  those  years. 

Mr.  Horrow :  May  it  be  understood,  your  Honor, 
that  Petitioner  could  offer  the  original  donee's  re- 
turns in  evidence  for  these  years.  I  have  copies  of 
the  returns  for  two  of  the  years  in  question,  but 
I  thought  it  would  be  better  to  have  the  original 
returns  in  evidence. 

The  Court :  You  mean  offer  the  original  returns, 
then  have  photostatic  copies  substituted?  Is  that 
what  you  have  in  mind,  or  copies? 

Mr.  Horrow:  I  should  like  to  offer  in  evidence 
as  Petitioner's  exliibits  the  original  gift  tax  returns 
of  Edward  M.  Mills  for  the  years  1943,  1944,  and 
1945. 

The  Court:  Without  objection  they  will  be  ad- 
mitted into  evidence  and  marked  Exhibits — what 
are  they,  three  of  them? 

Mr.  Horrow:     Yes,  your  Honor. 

The  Court:  They  will  be  marked  Exhibits  1,  2 
and  3  [7]  of  the  Petitioner. 

(The  returns  above-referred  to  were  received 
in  evidence  and  marked  Petitioner's  Exhibits 
Nos.  1,  2,  and  3.) 

Mr.  Horrow:  I  should  also  like  to  offer  in  evi- 
dence the  donee's  information  returns  filed  by  Edna 
Mills  for  the  years  1943,  1944,  and  1945. 

The  Court:     Any  objection? 

Mr.  Nyquist :  In  that  connection  I  would  like  to 
ask  for  what  purpose  the  donee's  returns  are  being 
put  in  evidence? 
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Mr.  Horrow:  Those  are  returns  that  are  re- 
quired by  law,  your  Honor,  and  they  are  simply  to 
supplement  the  record.  The  donor's  returns  must 
be  complemented  by  a  donee's  information  return, 
and  they  are  certainly  relevant  to  the  issues  in 
these  matters. 

The  Court:  Well,  the  Court  will  admit  it.  I 
don't  know  what  probative  effect  they  will  have, 
but  they  will  be  admitted  into  evidence. 

How  many? 

Mr.  Horrow:  Three.  They  are  not  in  the  court- 
room at  the  moment  because  Respondent's  counsel 
does  not  have  them  in  his  files. 

The  Court:  Are  they  going  to  be  produced 
later  ? 

Mr.  Nyquist:  If  Petitioner  wishes  to  put  in  his 
copies,  I  have  no  objection  to  them  being  offered. 

The  Court:     Does  Petitioner  desire  to  do  that? 

Mr.  Horrow:  1  prefer  to  put  the  originals  in, 
your  Honor. 

The  Court :  .  Can  they  be  had  ? 

Mr.  Nyquist:     I  can  bring  them  over  tomorrow. 

The  Court:  They  will  be  admitted  in  evidence 
and  they  can  be  later  marked  for  exhibits  as  Peti- 
tioner's Exhibits  Nos.  4,  5,  and  6. 

(Donee's  returns  above-referred  to  were  re- 
ceived in  evidence  and  marked  Petitioner's 
Exhibits  Nos.  4,  5,  and  6.) 

.   Mr.  Horrow:     At  this  time  I  shall  call  Edward 
M.  Mills  as  a  witness. 
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Whereupon, 

EDWARD  M.  MILLS 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Court:     What  are  your  initials,  Mr.  Mills? 

The  Witness :     Edward  M.  Mills. 

Direct  Examination 
By  Mr.  Horrow: 

Q.  Will  you  state  your  name  and  address  for 
the  record,  Mr.  Mills? 

A.  My  business  address  is  343  Sansome  Street; 
I  live  at  Woodside.  [9] 

Q.  Mr.  Mills,  I  show  you  the  stipulation  of  facts 
that  has  been  filed  in  this  proceeding.  Will  you 
refer  to  Paragraph  6  of  that  stipulation? 

A.     Yes,  sir. 

Mr.  Horrow:  This  is  just  for  your  information, 
your  Honor;  it  is  veiy  short. 

Q.  (Continuing)  On  or  about  January  1,  1939, 
Petitioner  and  Edna  Mills  entered  into  an  oral 
agreement,  one  of  the  terms  of  which  was  an  agree- 
ment to  divide  equally  all  the  community  property 
owned  by  them  on  December  31,  1938,  and  that 
thereafter  each  of  said  spouses  would  hold  and  own 
one  half  of  said  community  property  as  his  or  her 
respective  separate  property. 

Now,  was  there  any  agreement  or  understanding 
entered  into  between  yourself  and  Mrs.  Mills  with 
respect  to  salary  or  compensation  for  services  to 
be  received?  A.     Yes,  sir. 
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Q.  Will  you  state  that  understanding  or  agree- 
ment, Mr.  Mills'? 

A.  I  had  always  divided  my  salary  with  my  wife 
for  many  years  and  that  was  continued  under  this 
agreement. 

The  Court :  What  business  were  you  in,  Mr. 
Mills? 

The  Witness :     Beg  pardon  ? 

The  Court:  What  business  were  you  in,  Mr. 
Mills? 

The  Witness:  Part  of  the  time  with  the 
Rayonier,  Incorporated  and  the  rest  of  the  time 
with  Crown  Zellerbaeh  [10]  Company. 

The  Court:     What  nature  was  it? 

The  Witness:     Selling  pulp. 
By  Mr.  Horrow: 

Q.  Now  with  respect  to  the  agreement  to  divide 
equalh^  all  the  community  property  referred  to  in 
Paragraph  6,  will  you  state  whether  that  division 
took  place? 

A,     It  did,   sir,  month  by  month. 

Q.  I  am  referring,  Mr.  Mills,  to  the  community 
property  which  was  owned  on  December  31,  1938. 

A.  That  was  divided  with  my  wife  physically. 
She  received  certain  securities  and  I  kept  certain 
securities. 

Q.  And  were  those  securities  placed  in  her 
name?  A.     Yes,  sir. 

Q.  ^YeYe  the  securities  which  were  kept  as  your 
one  half  of  the  property  kept  in  your  name? 
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A.     Yes,  sir,  in  separate  books  and  physically  so. 

Q.  Were  the  securities  in  the  name  of  your  wife 
considered  to  be  her  separate  property  thereafter? 

A.     Yes,  sir. 

Q.  And  were  the  securities  kept  in  your  name 
considered  to  be  your  seiDarate  property  thereafter? 

A.    Yes,  sir. 

Q.  Was  the  same  true  with  respect  to  the  salary 
and  compensation  for  services? 

A.  The  salaries  and  compensation  for  services 
were  [11]  equally  divided  with  the  exception  of  one 
or  two  errors  of  Directors'  fees. 

Q.  And  that  was  pursuant  to  the  agreement  en- 
tered into   on  January,   1939? 

A.     It  was,  sir. 

Q.  And  one  half  of  the  salaries  or  compensation 
was  to  be  your  wife's  separate  property? 

A.     That  is  right,  sir. 

Q.  And  one  half  was  to  be  your  separate  projD- 
erty?  A.     Yes,  sir. 

Q.  How  long  was  that  agreement  to  continue, 
Mr.  Mills? 

A.  For  the  rest  of  our  lives,  as  far  as  I  know, 
sir. 

Q.  Was  it  in  effect  from  1939  to  the  present 
time? 

A.     I  think  so;  yes,  sir,  I  am  sure. 

Q.  Did  you  have  any  intention  of  making  any 
gifts  to  Mrs.  Mills  in  1943,  1944,  and  1945? 

A.     No,  sir. 

Mr.  Horrow:     That  is  all,  your  Honor. 

The  Court:  Any  questions  by  Respondent's 
counsel  ? 
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Mr.  Nyquist:     Yes,  your  Honor. 

Cross-Examination 
By  Mr.  Nyquist: 

Q.  Mr.  Mills,  you  have  testified  generally  as  to 
your  impression  of  the  effect  of  the  agreement 
between  yourself  and  Mrs.  Mills  in  1939  without 
making  any  definite  statements  as  to  [12]  the  word- 
ing or  terms  of  that  agreement. 

I  would  like  to  have  you  state  the  wording  or 
terms  of  that  agreement  as  best  you  can  recall 
them. 

A,  Accountants  and  lawyers  were  employed  at 
the  time  and  she  was  to  have  half  of  it  and  I  was 
to  have  half  of  it. 

Q.     Was  the  agreement  put  in  writing? 

A.     No,  sir. 

Q.  Was  it  an  agreement  in  formal  language 
such  as  a  contract  which  a  lawyer  might  draw  up, 
or  was  it  an  informal  agreement  such  as  a  man 
might  ordinarly  have  with  his  wife? 

Mr.  Horrow:  Your  Honor,  I  object  to  that  as 
being  argumentative. 

Mr.  Nyquist:-  May  it  please  the  Court,  we  have 
just  vague  testimony  concerning  the  agreement 
without  any  of  its  provisions  being  stated  and  ap- 
parently the  witness  is  unable  to  recall  the  exact 
provisions  of  the  agreement.  I  am  trying  to  bring 
out  that. 

The  Court:  You  can  cross-examine  and  show 
what  was  said  or  done.  I  don't  know  whether  there 
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was  any  fixed  standard  by  which  one  was  made  of 
it.  I  don't  know  if  the  witness  would  know  how 
to  pass  on  answering  that  question. 

Mr.  Nyquist:  The  point  I  am  trying  to  point 
out  is,  did  Mr.  and  Mrs.  Mills  sit  down  across  the 
table  and  draw  up  or  arrange  orally  an  agreement? 

The  Court:  Ask  him  about  that  and  let  us  find 
out.  [13]  Ask  the  witness  about  that. 

Mr.  Nyquist:     Yes,  your  Honor. 

Q.  (By  Mr.  Nyquist)  :  Mr.  Mills,  did  you  and 
Mrs.  Mills  exchange  formal  words  in  the  nature  of 
an  oral  contract? 

Mr.  Horrow:     Your  Honor,  I  am  sorry 

Mr.  Nyquist:  (Continuing)  or  did  you — or  was 
it  merely  a  general  understanding  that  was  reached 
by  you  from  the  surrounding  circumstances  and 
over  a  period  of  time  without  the  use  of  specific 
words  ? 

Mr.  Horrow :  Your  Honor,  I "  think  that  calls 
for  a  conclusion.  It  is  argumentative. 

Mr.  Nyquist:  Your  Honor,  the  whole  testimony 
of  this  witness  was  a  conclusion. 

The  Court:  I  think  cross-examination  has  a 
pretty  wide  latitude.  The  witness  can  disagree  or 
agree  with  him  as  he  thinks  the  facts  warrant. 

A.  The  discussion — a  discussion  took  place  in 
the  drawing  of  my  will  which  occurred  about  that 
time.  We  decided  to  keep  on  dividing  the  assets 
50-50,  as  it  were. 

Q.     (By  Mr.   Nyquist)  :     You  mean  it  was  the 
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understanding   between   you    and   Mrs.    Mills   you 
would  continue  as  you  had  been  doing  before,  di- 
viding your [14]  A.     Absolutely. 

Q.  And  when  you  were  asked  on  Direct  Exami- 
nation how  long  that  was  to  continue,  your  reply 
was,  "For  the  rest  of  our  lives,  as  far  as  I  know." 
By  that  did  you  mean  there  was  nothing  definite 
said  at  that  time  as  to  how  long  it  was  to  continue  ? 

A.  No,  sir;  nothing  definite  said.  It  was  to  be 
a  final  settlement  between  us. 

Q.  Do  you  recall  whether  the  phrase  "salary 
and  other  compensation  for  personal  services"  was 
used  by  either  you  or  Mrs.  Mills  in  reaching  that 
agreement  ? 

A.  The  phrase  was  used,  I  believe,  and  referred 
to  salaries  and  directors'  fees. 

Q.  Did  you  use  those  words,  "salary  and  other 
compensation  for  personal  services"? 

A.  I  don't  think  we  used  direct  salaries;  salaries 
and  directors'  fees  alone. 

The  Court:  I  didn't  understand  what  the  wit- 
ness said. 

The  Witness:  I  think  we  used,  "salaries  and  di- 
rectors' fees." 

The  Court:  Instead  of  "salaries  and  other  com- 
T3ensation"  you  said  "salaries  and  directors'  fees"? 

The  Witness:     Yes,  sir. 

The  Court:  Was  that  the  income  you  had  at 
that  time?  [15] 

The  Witness:  There  were  also  returns  on  the 
investments. 
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The  Court:  But  the  only  salaries  and  directors' 
fees  you  were  talking  about  ? 

The  Witness:  That  was  the  only  known  means 
of  compensation  outside  of  dividends  and  interest. 

Q.  (By  Mr.  Nyquist)  :  Mr.  Mills,  in  the  affi- 
davit which  you  attached  to  your  1943  gift  tax  re- 
turn, you  stated:  "And  agreed  that  all  income  to 
be  received  thereafter  from  salary  and  other  com- 
pensation for  personal  services  which  would  other- 
wise have  been  received  as  our  community  income 
should  be  received  by  each  as  his  or  her  separate 
income  or  property." 

Mr.  Horrow :  Excuse  me,  I  think  if  you  have  no 
objection  I  would  like  to  show  Mr.  Mills  the  affi- 
davit so  he  can  keep  in  mind  the  language  to  which 
you  have  referred. 

Mr.  Nyquist:     I  have  no  objection. 

The  Court:     From  what  are  you  reading? 

Mr.  Nyquist:  I  am  reading  from  a  copy  of  an 
affidavit  which  accomj^anied  Mr.  Mills'  gift  tax  re- 
turn from  1943  which  is  in  evidence. 

The  Court:     All  right. 

Q.  (By  Mr.  Nyquist) :  When  you  made  that 
affidavit  in  1943,  Mr.  Mills,  and  used  the  phrase 
"salary  and  other  compensation  for  personal  [16] 
services,"  were  you  trying  to  quote  the  exact  words 
of  an  agreement  entered  into  between  you  and  Mrs. 
Mills  or  merely  a  general  statement  of  your  im- 
pression of  the  effect  of  that  agreement? 

A.     As  far  as  I  remember,  Sir,  there  was  no  com- 
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pensation  for  personal  services  other  than  directors' 

fees  and  salaries  at  that  time. 

Q.  Perhai^s  I  didn't  make  my  question  entirely 
clear. 

The  Court:  I  think  the  witness'  answer  was  re- 
sponsive. As  he  said  a  moment  ago,  the  only  thing 
he  remembered  definitely  as  to  language  used  was 
that  in  specifying,  salaries  and  directors'  fees  were 
specifically  mentioned.  Is  that  what  you  under- 
stood? 

The  Witness:     Yes,  your  Honor. 

The  Court:  That  covered  everything  that  came 
in  except  dividends  and  they  didn't  come  under 
*' salary  or  compensation'"? 

Q.  (By  Mr.  Nyquist)  :  In  other  words,  the  lan- 
guage used  in  your  affidavit  does  not  purport  to  be 
the  exact  language  of  your  agreement  with  Mrs. 
Mills  but  merely  your  recollection  of  the  substance '? 

A.     That's  right,  sir. 

Q.  Mr.  Mills,  what  was  the  occasion  for  this 
agreement  in  1939? 

A.  I  think  I  had  been  apprised  of  a  change  in  in- 
come tax  [17]  act,  whatever  it  was,  and  that  the 
division  of  salaries  I  had  been  making  was  more  or 
less  questioned  by  them.  I  am  not  quite  sure ;  that  is 
my  impression  now. 

Q.     Was  Mrs.  Mills  employed  in  1939? 

A.     No,  sir. 

Q.  And  did  you  in  1939  contemplate  she  would 
ever  be  employed  or  have  personal  compensation  ? 
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A.     No,  sir ;  I  hope  not ! 

Q.  Did  your  1939  agreement  cover  all  future  in- 
come to  be  received  by  either  of  you  or  merely  the 
compensation  for  personal  services'? 

A.  The  compensation  for  personal  services,  sir. 
The  assets  had  been  divided  and  taxes  paid  where 
necessary. 

Q.  Mr.  Mills,  it  has  been  stipulated  that  each 
month  you  received  your  salary  as  an  officer  of  Ray- 
onier,  Incorporated,  in  two  equal  monthly  install- 
ments and  that  one  of  the  checks  each  month  was 
endorsed  by  you  or  your  secretary  to  Mrs.  Mills 
and  deposited  in  her  separate  account. 

A.  I  think  that  was  the  way  it  was  done,  possibly, 
but  I  never  knew  just  what  I  got. 

Q.     I  see. 

Well,  was  it  your  intention  that  these  checks  that 
were  endorsed  to  Mrs.  Mills  and  deposited  in  her 
account,  should  become  the  separate  property  of 
Mrs.  Mills?  A.     Yes,  sir.  [18] 

Mr.  Nyquist:     No  further  questions. 

The  Court:  Prior  to  the  agreement  that  Coun- 
sel has  been  interrogating  you  about,  between  you 
and  your  wife,  as  to  division,  did  I  understand  you 
to  say  it  had  been  your  practice  to  divide  your  sal- 
ary with  your  wife  before  that  time? 

The  Witness:     The  salary,  yes,  sir,  entirely. 

The  Court:     For  how  long  a  time? 

The  Witness:     Twenty  years  or  so,  I  think. 

The  Court:  Every  month,  your  wife  would  get 
half  your  salary? 
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The  Witness:  Maybe  only  15  years,  but  it  is 
a  long  time. 

The  Court:     That  is  a  long  time. 

The  Witness:     Yes,  sir. 

The  Court:  There  is  no  change  in  regard  to  this 
division  in  your  agreement,  but  you  said  you  made 
the  agreement  because  there  was  a  change  in  the 
law  that  might  necessitate  some  formal  agreement 
made.   Was  the  reason  on  advice  of  counsel  *? 

The  Witness:     I  think  so,  your  Honor. 

The  Court:  In  addition  to  your  salary  from 
the  bank,  did  you  receive  any  other  salary? 

The  Witness:  The  only  salary  I  received  was 
as  Director  and  President  of  the  Rayonier  and  Vice 
President  of  Crown  Zellerbach.  [19] 

The  Court :  And  the  other  property — your  stocks 
and  bonds  and  securities — they  had  already  been 
divided  or  were  divided  at  that  time? 

The  Witness:  They  were  divided  with  the  con- 
sent of  the  Treasuiy  Department,  I  understood. 

The  Court:     That  is  all. 

Redirect  Examination 
By  Mr.  Horrow: 

Q.  Mr.  Mills,  prior  to  1939  were  there  questions 
raised  by  the  Bureau  of  Internal  Revenue  as  to 
what  was  your  separate  property  and  what  was 
your  community  property? 

A.  By  1929  it  had  been  settled.  Some  years  be- 
fore questions  had  been  raised. 

Q.     You  meant  "1939"?  A.     Yes,  sir. 
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Q.  1939.  Was  it  your  purpose  in  entering  into 
this  agreement  in  1939  to  eliminate  controversy  on 
community  property?  A.     Yes,  sir. 

Q.  And  referring  again  to  stipulation,  Mr.  Mills, 
Paragraph  6,  the  division  of  your  community  prop- 
erty owned  on  December  31,  1938,  one-half  of  that 
community  property  was  to  be  your  wife's  separate 
property,  is  that  correct?  A.     Yes,  sir. 

Q.  And  was  one-half  of  the  salary  and  compen- 
sation likewise  [20]  to  be  separate  property? 

A.     Of  the  salary  and  personal  earnings  ? 

Q.     It  was  to  be  separate  property? 

A.    Yes,  it  was. 

Q.  And  you  said  that  the  agreement  was  to  con- 
tinue throughout  the  rest  of  your  lives?  Did  you 
understand  that  you  could  terminate  that  agree- 
ment without  your  wife's  consent? 

A.     No,  sir. 

Mr.  Horrow:     That  is  all,  your  Honor. 

The  Court:  Did  your  wife  have  any  earnings? 
Was  she  ever  employed? 

The  Witness :  No,  sir.  She  brought  up  our  chil- 
dren. 

The  Court:     That  is  all. 

Mr.  Horrow:  That  completes  Petitioner's  case, 
your  honor.    Petitioner  rests. 

The  Court:     Stand  aside,  Mr.  Mills. 

Any  evidence  to  be  offered  by  the  Respondent? 

Mr.  Nyquist:  The  Respondent  rests,  your 
Honor. 
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The  Court :  The  usual  time  for  filing  briefs  will 
be  sufficient? 

Mr.  Horrow:  If  your  Honor  please,  we  would 
like  45  days  for  reply  in  view  of  the  mailing  sit- 
uation; otherwise,  briefs  under  the  rules  would  be 
agreeable. 

Mr.  Nyquist:  Your  honor,  inasmuch  as  I  con- 
template that  the  Petitioner  intends  to  make  an 
attack  on  the  validity  [21]  of  the  Regulations,  I 
would  like  to  request  that  instead  of  filing  simul- 
taneous briefs,  the  Petitioner  file  his  brief  first, 
making  his  attack  on  the  Regulations  and  then 
the  Respondent  reply. 

Mr.  Horrow:  We  have  no  objection  to  that,  your 
Honor. 

The  Court:  How  much  time  would  the  Peti- 
tioner want  to  file  his  other  brief? 

Mr.  Horrow:  Forty-five  days  with  45  days  for 
reply,  if  agreeable. 

The  Court:  That  is  a  bit  longer  than  we  usu- 
ally allow.  Wouldn't  30  days  for  reply  be  adequate? 

Mr.  Horrow :  We  find,  your  Honor,  that  it  takes 
about  15  days  to  be  served  with  a  copy  of  the  Re- 
spondent's brief. 

The  Court :  Is  that  agreeable  with  the  Respond- 
ent's counsel:  45  and  45? 

Mr.  Nyquist:  As  I  understand  it,  that  would 
be  45  days  for  Petitioner  and  45  days  thereafter 
for  reply? 

The  Court:     Yes.   You  wouldn't  want  any  more 
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than  45,  would  you,  to  reply  to  that?  It  would  take 
us  to  Christmas. 

Mr.  Horrow:     No,  your  Honor.    Forty-five  and 

45  and  45. 

The  Court:     I  think  we  better  cut  out  that  last 
45.  [22]    Make  it  45,  45  and  30. 

Mr.  Horrow:     Thank  you,  your  Honor. 

(Whereupon,  at  2:35  o'clock  p.m.,  the  hear- 
ing in  the  above-entitled  matter  was  closed.) 

Filed  T.C.U.S.  June  16,  1947.  [23] 
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Docket  No.  12316  and  Docket  No.  13032 
STIPULATION  OF  FACTS 

It  is  hereby  stijDulated  and  agreed  by  and  be- 
tween the  parties  hereto  through  their  respective 
attorneys  that  the  following  facts  shall  be  taken 
to  be  true  and  received  as  evidence  for  all  pur- 
poses of  this  proceeding,  subject  to  the  right  of 
either  party  to  introduce  any  further  evidence  not 
inconsistent  with  or  contrary  to  the  facts  herein 
stipulated. 

1.  The  petitioner  is  Edward  M.  Mills,  an  in- 
dividual with  his  business  address  at  343  Sansome 
Street,  San  Francisco  4,  California.  Petitioner's 
gift  tax  returns  for  the  calendar  years  1943,  1944, 
and  1945  were  filed  with  the  Collector  of  Internal 
Revenue  for  the  First  District  of  California. 
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2.  The  notices  of  deficiency  involved  in  these 
proceedings  were  mailed  to  petitioner  on  August 
9,  1946,  and  November  20,  1946,  respectively. 

3.  The  deficiencies  determined  by  the  Commis- 
sioner are  in  gift  taxes  for  the  calendar  years  1943, 
1944,  and  1945  in  amounts  as  follows : 

1943— $5,032.45 ;  1944— $3,157.46 ;  1945— $2,807.77. 

In  his  gift  tax  returns  for  the  years  1943  and 
1944  the  petitioner  inadvertently  understated  the 
total  compensation  for  personal  services  rendered 
by  him  in  such  years  by  the  amounts  of  $131.04  in 
each  year,  the  corrects  amounts  being  $50,863.92 
for  the  year  1943  and  $34,197.32  for  the  year  1944. 
Respondent  hereby  asserts  a  claim  for  any  increased 
deficiencies  that  may  result  from  the  Court's  taking 
into  account  said  correct  amounts. 

4.  At  all  times  since  July  29,  1927,  petitioner 
and  Edna  Mills  were  and  they  now  are  husband 
and  wife. 

5.  At  all  times  since  July  29,  1927,  petitioner 
and  Edna  Mills  were  and  they  now  are  residents 
of  the  State  of  California. 

6.  On  or  about  January  1,  1939,  petitioner  and 
Edna  Mills  entered  into  an  oral  agreement,  one 
of  the  terms  of  which  was  an  agreement  to  divide 
equally  all  the  community  property  owned  by  them 
on  December  31,  1938,  and  that  thereafter  each  of 
said  spouses  would  hold  and  own  one-half  of  said 
community  property  as  his  or  her  respective  sepa- 
rate property. 

7.  Pursuant  to  said  agreement,  the  community 
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property  owned  by  petitioner  and  Edna  Mills  on 
December  31,  1938,  was  equally  divided.  The  com- 
mimity  property  on  said  date  consisted  of  various 
stocks  and  bonds  in  the  names  of  petitioner  or  pe- 
titioner and  Edna  Mills  jointly.  Pursuant  to  the 
agreement  referred  to  in  jiaragraph  6,  one-half  of 
said  stocks  and  bonds  were  transferred  to  Edna 
Mills  and  were  thereafter  held  in  her  name.  Sepa- 
rate books  of  account  were  kept  for  petitioner  and 
Edna  Mills  at  all  times  mentioned  herein.  In  the 
books  of  account  of  petitioner,  the  following  entry 
dated  January  1,  1939,  appears:  ''To  transfer  to 
Edna  Mills  her  one-half  interest  in  the  community 
property  at  December  31,  1938,"  followed  by  a  list 
of  the  securities  so  transferred  to  Edna  Mills,  which 
were  carried  on  petitioner's  books  of  account  at  the 
amount  of  $270,963.13.  At  all  times  mentioned 
herein  the  petitioner  maintained  bank  accounts  in 
his  sei)arate  name,  into  which  was  received  his  sepa- 
rate income.  At  all  times  mentioned  herein  Edna 
Mills  maintained  bank  accounts  in  her  separate 
name,  into  which  was  received  her  separate  in- 
come. 

8.  Pursuant  to  said  agreement  referred  to  in 
paragraph  6  hereof,  all  salary  and  other  compen- 
sation received  for  personal  services  rendered  by 
petitioner  since  January  1,  1939,  has  been  received 
as  hereinafter  set  forth.  No  salary  or  other  com- 
pensation has  been  received  for  personal  services 
rendered  by  Edna  Mills  at  any  time  mentioned 
herein  and  throughout  the  taxable  years  in  ques- 
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tion.  Since  Janiiaiy  1,  1939,  and  during  the  years 
1943,  1944,  and  1945,  petitioner  was  an  officer  and 
director  of  Rayonier  Incorporated  and  a  director 
of  Crown  Zellerbach  Corporation.  His  salary  as 
said  officer  was  payable  in  equal  semimonthly  in- 
stallments, and  deductions  were  made  therefrom  for 
the  Federal  Old  Age  Benefit  tax  imposed  on  em- 
IDloj^ees,  the  State  of  California  unemplo}Tnent  in- 
surance tax  imposed  on  employees,  the  federal  with- 
liolding  tax  on  wages,  group  insurance  premiums, 
and  for  the  purchase  of  United  States  Savings 
Bonds,  Series  E.  Checks  covering  these  semimonthly 
payments  of  salary  after  said  deductions  were  made 
payable  to  petitioner.  One  of  said  checks  for  each 
month  was  deposited  by  petitioner's  secretary  in 
the  separate  bank  account  of  petitioner.  The  other 
check  for  each  month  was  endorsed  by  petitioner's 
secretary  on  behalf  of  petitioner  to  the  order  of 
Edna  Mills  and  deposited  by  petitioner's  secretary 
in  the  separate  bank  account  of  Edna  Mills.  As 
used  herein,  the  term  "separate  bank  account"  re- 
fers to  an  account  in  which  the  amounts  on  de- 
posit are  owned  and  held  as  separate  property. 
Petitioner  was  covered  by  a  group  life  insurance 
policy  for  which  premiums  were  deducted  from  sal- 
ary payments.  These  deductions  were  made  in  the 
case  of  the  salary  payments  deposited  in  the  sepa- 
rate account  of  Edna  Mills.  During  each  of  the 
taxable  years  1943,  1944,  and  1945  deductions  from 
salary  payments  were  made  for  the  purchase  of 
•.■'!' Jed   States   Savins's  Bonds,   Series   E.    Deduc- 
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tions  for  the  purchase  of  bonds  totaled  $4,800  in 
each  year,  of  which  $2,400  was  expended  to  pur- 
chase Series  E  bonds  issued  to  petitioner  in  his 
name  and  $2,400  was  expended  to  purcliase  Series 
E  bonds  issued  to  Edna  Mills  in  her  name.  Checks 
for  the  director's  fees  were  deposited  in  the  sepa- 
rate bank  account  of  petitioner  and  at  the  end  of 
each  year  one-half  of  the  amounts  received  as  direc- 
tor's fees  in  such  year  was  credited  to  Edna  Mills 
and  charged  against  petitioner.  Appropriate  cred- 
its and  charges  were  also  made  from  time  to  time 
to  equalize  the  amounts  of  salary  checks  received 
by  petitioner  and  Edna  Mills,  respectively,  and  to 
equalize  the  deductions  therefrom  for  withholding 
taxes  and  the  State  of  California  unemployment 
insurance  tax.  The  Federal  Old  Age  Benefit  tax 
was  treated  as  chargeable  solely  to  petitioner,  and 
Edna  Mills  was  credited  for  the  deductions  from 
her  checks  on  account  of  Federal  Old  Age  Benefit 
tax.  The  amounts  of  federal  withholding  and  vic- 
tory tax  withheld  from  the  salary  checks  received 
by  Edna  Mills,  less  adjustments  made  to  equalize 
such  taxes  with  those  withheld  from  checks  received 
by  petitioner,  were  taken  as  credits  by  Edna  Mills 
against  her  federal  income  tax  liability. 

9.  The  total  compensation  for  the  personal  serv- 
ices rendered  by  petitioner  for  the  j^ears  1943  to 
1945,  inclusive,  was  as  follows: 

Salary,  Rayonier,  Incorporated,  1943,  $50,623.92; 
1944,  $33,957.32 ;  1945,  $30,738.00. 

Director's  fees,  1943,  $240.00;  1944,  $240.00;  1945, 
$220.00. 
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Total,  1943,  $50,863.92;  1944,  $34,197.32;  1945, 
$30,958.00. 

The  amounts  of  the  salary  payments  made  by 
Rayonier,  Incorporated,  and  the  director's  fees  paid 
to  petitioner  and  to  Edna  Mills  for  each  of  the  years 
1943  to  1945,  inclusive,  the  deductions  with  respect 
to  the  salary  payments  made  by  Rayonier,  Incor- 
porated, and  the  amounts  debited  and  credited  on 
the  books  of  account  of  petitioner  and  Edna  Mills 
to  equalize  salary  pajrments  and  deductions  there- 
from for  each  of  the  years  1943  to  1945,  inclusive, 
were  as  set  forth  in  Exhibit  A  attached  hereto  and 
made  a  part  hereof. 

In  arriving  at  the  deficiencies  involved  in  these 
proceedings,  respondent  determined  that  the  peti- 
tioner made  taxable  gifts  to  Edna  Mills  in  the 
amounts  of  one-half  of  the  total  compensation  for 
l)ersonal  services  rendered  by  petitioner  for  each 
of  said  years.  The  Commissioner  erroneously  de- 
termined that  one-half  of  said  total  compensation 
for  the  years  1943  and  1944  were  the  amounts  of 
$25,366.44  and  $17,033.14,  respectively,  instead  of 
the  amounts  of  $25,431.96  for  1943  and  $17,098.66 
for  1944. 

10.  Petitioner  and  Edna  Mills  filed  separate 
federal  income  tax  returns  for  each  of  the  calendar 
years  1939  to  1945,  inclusive.  Petitioner  included 
in  his  separate  returns  one-half  of  the  salary  and 
other  compensation  for  personal  services  rendered 
by  him,  and  Edna  Mills  included  in  her  separate 
returns  one-half  of  said  salary  and  other  compen- 
sation. 
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11.  For  the  year  1943  the  total  amount  of  peti- 
tioner's net  gifts  for  preceding  taxable  years  was 
$142,407.11.  For  the  year  1944  the  total  amount  of 
petitioner's  net  gifts  for  preceding  taxable  years 
was  $142,407.11,  plus  the  amount  of  any  taxable 
gifts  that  may  be  determined  herein  for  the  year 
1943.  For  the  year  1945  the  total  amount  of  peti- 
tioner's net  gifts  for  preceding  taxable  years  was 
$142,407.11,  plus  the  amount  of  any  taxable  gifts 
that  may  be  determined  herein  for  the  years  1943 
and  1944.  In  arriving  at  petitioner's  net  gifts  for 
preceding  taxable  years,  the  resj^ondent  has  not 
treated  the  receipt  by  Edna  Mills  of  any  of  the 
compensation  for  personal  services  of  i^etitioner 
during  the  years  1939  to  1942,  inclusive,  as  taxable 
gifts  by  petitioner. 

Dated :  San  Francisco,  California,  May  . . . . , 
1947. 

/s/  SIGIVALD  NIELSON, 
/s/  HARRY  R.  BORROW, 
/s/  DOUGLAS  ERSKINE, 

Counsel  for  Petitioner. 

/s/  J.  P.  WENCHEL, 
Chief  Comisel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Respondent. 
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[Title  of  Tax  Court  and  Cause.] 

Docket  Nos.  12316,  13032 

REPORT  OF  TAX  COURT 

Promulgated  March  28,  1949 

Gift  Tax. — Taxpayer  and  Ms  wife  were  residents 
of  California,  and  each  month  he  paid  to  his  wife 
one-half  of  his  salary  as  received.  Held,  that  under 
the  community  property  laws  of  California  the 
title  to  one-half  of  his  salary  as  earned  vested  in 
his  wife  and  payments  of  same  to  her  were  not  sub- 
ject to  a  gift  tax  within  the  purview  of  section  1000 
(d).  Internal  Revenue  Code.  [Sec.  453,  Rev.  Act 
1942]  Sec.  86.2,  Regulations  108  in  part  disap- 
proved. 

Harry  R.  Horrow,  Esq.,  for  the  petitioner. 

Chas.  W.  Nyquist,  Esq.,  for  the  respondent. 

These  proceedings  were  consolidated.  Respond- 
ent determined  deficiencies  in  petitioner's  Federal 
gift  tax  for  the  years  1943,  1944  and  1945,  as  fol- 
lows : 

1943  $5,032.45 

1944  3,157.46 

1945 2,807.77 

The  question  involved  is  whether  or  not  peti- 
tioner made  gifts  to  his  wife  during  the  taxable 
years  which  are  taxable  within  the  purview  of 
section  1000(d),  Internal  Revenue  Code. 

Findings  of  Fact 
The  stipulation  of  facts  filed  herein  we  adopt,  and 
from  which,  together  with  oral  testimony  and  ex- 
hibits introduced  at  the  hearing,  we  find  that : 
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of  them  would  own  and  hold  the  one-half  of  said 
community  property  so  allotted  and  delivered  to 
each  as  his  or  her  separate  property. 

The  agreement  did  not  include  or  relate  to  the 
future  salary  and  earnings  of  the  petitioner.  Peti- 
tioner for  many  years  prior  thereto  had  each 
month  voluntarily  and  without  any  obligation  so 
to  do  paid  to  his  wife  one-half  of  his  salary,  and 
it  was  understood  that  he  would  continue  so  to  do, 
but  there  was  no  agreement  or  binding  obligation 
that  he  would  do  so,  and  the  payments  of  salary  as 
received  by  him  from  his  employer  continued  lo  be 
the  community  property  of  himself  and  his  wife.  ^ 

Their  comnmnity  property  on  December  31,  1938, 
consisted  of  various  stocks  and  bonds  in  the  names 
of  petitioner  or  petitioner  and  Edna  Mills,  jointly, 
and  j^ursuant  to  the  agreement  these  were  equally  . 

Petitioner  is  an  individual  residing  in  San  Fran- 
cisco, California,  and  seasonably  filed  his  gift  tax 
returns  for  the  years  1943,  1944  and  1945  with  the 
collector  of  internal  revenue  for  the  first  district 
of  California. 

Petitioner  is  married  and  he  and  his  wife,  Edna 
Mills,  are  now,  and  have  at  all  times  since  July  29, 
1927,  been  husband  and  wife  and  residents  of  Cali- 
fornia. 

On  or  about  January  1,  1939,  petitioner  and  his 
wife  entered  into  an  oral  agreement  by  which  they 
divided  equally  between  them  all  community  prop- 
erty owned  by  them  on  December  31,  1938,  with  the 
understanding  and  agreement  that  thereafter  each 
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divided,  one-half  of  same  being  transferred  to  Edna 
Mills  and  thereafter  held  in  her  name  and  one-half 
in  the  name  of  petitioner.  Separate  books  of  ac- 
count were  then  set  up  and  thereafter  kept  for  pe- 
titioner and  his  wife.  In  his  appears  this  entry, 
dated  January  1,  1939: 

To  transfer  to  Edna  Mills  her  one-half  in- 
terest in  the  community  property  at  December 
31,  1938, 

followed  by  a  list  of  the  securities  so  transferred 
to  Edna  Mills,  which  were  carried  on  petitioner's 
books  of  account  at  the  amount  of  $270,973.13.  At 
all  times  thereafter  separate  bank  accounts  were 
kept  for  petitioner  and  his  wife  and  the  separate 
income  of  each  was  dej^osited  to  the  credit  of  each 
in  their  respective  bank  accounts. 

Continuously  since  January  1,  1939,  and  prior 
thereto  one-half  of  petitioner's  salary  as  received 
by  him  has  been  delivered  by  him  to  his  wife.  Dur- 
ing said  time  petitioner  has  been  an  officer  and 
director  in  one  corporation  and  a  director  in  an- 
other. His  salary  as  such  officer  was  payable  in  equal 
semi-monthly  installments  after  deductions  were 
made  therefrom  for  Federal  old  age  benefit  tax  im- 
posed on  employees,  the  State  of  California  unem- 
ployment insurance  tax,  the  Federal  withholding 
tax  on  wages,  group  insurance  premiums,  and  for 
the  purchase  of  U.  S.  Savings  Bonds,  Series  E. 
Continuously  since  January  1,  1939,  checks  covering 
these  semi-monthly  payments  of  salary,  after  these 
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deductions,  were  delivered  and  made  payable  to  pe- 
titioner. One  of  the  checks  for  each  month  was  de- 
posited by  petitioner's  secretary  in  his  separate 
bank  account  and  the  other  was  indorsed  by  peti- 
tioner's secretary  on  his  behalf  to  the  order  of  his 
wife  and  deposited  by  his  secretary  in  his  wife's 
separate  bank  account. 

During  1943,  1944  and  1945,  the  deduction  from 
salary  payments  to  petitioner  with  which  to  pur- 
chase U.  S.  Savings  Bonds  totaled  $4,800  in  each 
year,  of  which  $2,400  was  expended  to  purchase 
such  bonds  in  petitioner's  name  and  $2,400  to  pur- 
chase such  bonds  in  his  wife's  name.  Checks  for 
director's  fees  were  deposited  in  petitioner's  sepa- 
rate bank  account  and  at  the  end  of  each  year  ad- 
justment was  made  so  that  one-half  of  same  was 
credited  to  his  wife.  The  Federal  old  age  benefit  tax 
was  treated  as  chargeable  solely  to  petitioner,  and 
his  wife  was  given  credit  for  such  deductions. 

The  total  compensation  received  for  personal 
services  rendered  by  petitioner  for  the  years  1943 
to  1945,  inclusive,  was  as  follows : 

Salary,  Rayonier,  Incorporated,  1943,  $50,623.92 ; 
1944,  $33,957.32 ;  1945,  $30,738.00. 

Director's  fees,  1943,  $240.00;  1944,  $240.00;  1945, 
220.00. 

Total,  1943,  $50,863.92;  1944,  $34,197.32;  1945, 
$30,958.00. 

In  arriving  at  the  deficiencies  involved  in  these 
Xjroceedings,  respondent  determined  that  the  peti- 
tioner made  taxable  gifts  to  Edna  Mills  in  the 
amounts  of  one-half  of  the  total  compensation  re- 
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ceived  for  personal  services  rendered  by  petitioner 
for  each  of  said  years.  The  Commissioner  admits 
that  he  erroneously  determined  that  one-half  of  said 
total  compensation  for  the  years  1943  and  1944  were 
the  amounts  of  $25,366.44  and  $17,033.14,  respec- 
tively, instead  of  the  amounts  of  $25,431.96  for  1943 
and  $17,098.66  for  1944. 

Petitioner  and  Edna  Mills  filed  separate  Fed- 
eral income  tax  returns  for  each  of  the  calendar 
years  1939  to  1945,  inclusive.  Petitioner  included 
in  his  separate  income  tax  returns  one-half  of  the 
salary  and  other  compensation  for  personal  serv- 
ices rendered  by  him,  and  Edna  Mills  included 
in  her  separate  income  tax  returns  one-half  of  said 
salary  and  other  compensation. 

For  the  years  1943  the  total  amount  of  petition- 
er's net  gifts  for  preceding  taxable  years  was  $142,- 
407.11;  for  1944  and  1945  the  same  amount,  plus 
the  amount  of  any  taxable  gifts  that  may  be  deter- 
mined herein. 

In  arriving. at  petitioner's  net  gifts  for  preceding 
taxable  years,  the  respondent  did  not  treat  the  re- 
ceipt by  Edna  Mills  (his  wife)  of  any  of  the  com- 
pensation for  personal  services  of  petitioner  during 
the  years  1939  to  1942,  inclusive,  as  taxable  gifts  by 
petitioner,  although  petitioner  in  each  of  said  years 
did  deliver  to  his  wife  one-half  of  his  salary  and  all 
compensation  received  by  him.  Neither  did  the 
respondent  contend  that  the  compensation  payments 
made  by  petitioner  to  his  Vvdfe  from  1939  to  1942, 
inclusive,  constituted  taxable  gifts,  and  petitioner 
filed  no  sift  tax  returns  therefor. 
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To  prevent  imposition  of  penalty,  petitioner  filed 
gift  tax  returns  for  each  of  the  years  1943,  1944  and 
1945,  setting  out  the  facts  and  the  amounts  con- 
tributed to  his  wife,  but  claiming  therein  that  there 
was  no  gift  tax  due. 

Respondent's  notice  of  deficiency  to  petitioner 
for  the  calendar  year  1943  contained  this  statement : 

(a)  It  has  been  determined  that  one-half  of  your 
salary,  or  $25,366.44  (1/2  of  $50,732.88)  which  was 
converted  to  separate  property  of  your  wife  during 
the  calendar  year  1943,  constitutes  a  taxable  gift 
within  the  meaning  of  Article  86.2(c)  of  Regula- 
tions 108. 

Respondent's  deficiency  notices  to  petitioner  for 
1944  and  1945  each  contained  a  statement  identical 
with  above,  except  in  the  one  for  1944  one-half  of 
petitioner's  salary  was  alleged  to  be  $17,033.14,  and 
in  the  one  for  1945  one-half  of  jDetitioner's  salary 
was  given  as  $15,479. 

Opinion 
Johnson,  Judge: 

Did  the  delivery  by  petitioner  to  his  wife,  during 
the  years  1943,  1944  and  1945,  of  one-half  of  his 
salary  and  personal  earnings  as  the  same  were  paid 
to  him  constitute  a  taxable  gift  within  the  purview 
of  section  1000(d),  Internal  Revenue  Codel^    This 


1  [Sec.  1000(d)]. 

(d)  Community  Property — All  gifts  of  property 
held  as  community  property  under  the  law  of  any 
State,  Territory  or  possession  of  the  United  States, 
or  any  foreign  comitry,  shall  be  considered  to  be 
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was  section  453  of  the  Eevenue  Act  of  1942  and 
was  applicable  to  gifts  made  in  the  calendar  year 
1943  and  succeeding  years.  The  Eevenue  Act  of 
1948  repealed  the  section  by  limiting  its  applic- 
ability to  gifts  made  before  the  enactment  of  the 
Revenue  Act  of  1948.    [April  2,  1948] 

The  substantial  portion  of  section  1000(d)  as  here 
pertinent  provides  that: 

All  gifts  of  property  held  as  communit}^  property 
under  the  law  of  any  state  *  *  *  shall  be  considered 
to  be  the  gifts  of  the  husband  *  *  *. 

Respondent  impliedly  concedes,  and  correctly  so, 
that  unless  the  transactions  here  involved  are  cov- 
ered by  section  1000(d),  there  is  no  gift  tax  lia- 
bility. He  asserted  no  gift  tax  liability  on  the  trans- 
fer by  petitioner  in  1939  of  one-half  of  the  entire 
community  estate  to  his  wife,  nor  on  the  transfer 
to  her  of  one-half  of  his  personal  earnings  in  each 
of  the  years  from  1939  to  1942,  inclusive,  for  the 
obvious  reason  that  under  the  community  property 
laws  of  California  since  1927,  all  of  the  property  so 
delivered  by  the  petitioner  to  his  wife  already  be- 

the  gifts  of  the  husband  except  that  gifts  of  such 
property  as  may  be  shown  to  have  been  received 
as  compensation  for  personal  services  actually  ren- 
dered by  the  wife  or  derived  originally  from  such 
compensation  or  from  separate  property  of  the  wife 
shall  be  considered  to  be  gifts  of  the  wife.  This 
subsection  shall  be  applicable  only  to  gifts  made 
after  the  calendar  year  1942  and  on  or  before  the 
date  of  the  enactment  of  the  Revenue  Act  of  1948. 
[Note:  The  underscored  sentence  was  added  by  the 
Revenue  Act  of  April  2,  1948.] 
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longed  to  her  and  was  her  property  in  which  she 
had  a  "present  vested  interest."  United  States  v. 
Malcolm,  282  U.S.  792;  Commissioner  v.  Harmon, 
323  U.S.  44;  Paul  C.  Cavanagh,  42  B.T.A.  1037. 
The  same  is  true  of  the  payments  in  question.  The 
salary  and  compensation  of  petitioner  was  commu- 
nity property,  and  the  one-half  of  same  which  he 
delivered  to  his  wife  was  her  property,  not  his. 

No  case  is  cited  and  none  has  come  to  our  atten- 
tion where  a  Federal  gift  tax  has  been  imposed  or 
sought  to  be  imposed  upon  the  husband  in  Cali- 
fornia for  transferring  to  his  wife  one-half  of  his 
salary  or  other  community  property  belonging  to 
them,  provided  the  transaction  occurred,  or  related 
to  property  acquired,  subsequent  to  July  29,  1927, 
when  the  California  law  was  amended  to  make  the 
wife's  interest  in  the  community  property  "present, 
existing  and  equal,"  (see  section  161(a)  Civil  Code 
of  California)  rather  than  a  "mere  expectancy"  as 
the  prior  law  had  been  construed  to  mean. 

If  similar  payments  in  the  same  manner  made  by 
petitioner  to  his  wife  prior  to  1943  were  not  subject 
to  a  gift  tax,  evidently  because  the  sums  so  paid 
already  belonged  to  her  and  could  not  be  the  subject 
of  a  gift,  why  were  the  payments  in  controversy 
not  in  the  same  category? 

The  respondent  contends  that  the  enactment  of 
section  1000(d)  caused  these  payments  after  1942 
to  become  taxable  gifts.  We  do  not  think  so.  They 
were  not  gifts  and  hence  do  not  come  within  the 
purview  of  section  1000(d).    This  section  is  predi- 
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cated  upon  the  existence  of  a  gift.  Under  its  own 
terms  it  specifically  relates  to  and  is  based  upon 
' '  all  gifts  of  property  held  as  community  property. ' ' 
[Underscoring  ours.]  It  applies  only  when  there 
is  a  gift  of  property.  The  section  nowhere  defines 
nor  attempts  to  change  or  impose  any  new  meaning 
of  the  word  "gift."  What  constituted  a  gift  before 
its  enactment  remained  the  same  after  it  became 
law.  The  only  change  that  it  made  in  the  Federal 
gift  tax  law  was  to  decree  that  when  a  '^gift  of 
community  property"  was  made  it  "shall  be  con- 
sidered to  be  the  gift  of  the  husband."  In  other 
words,  the  husband  would  be  deemed  the  sole  donor 
and  the  gift  tax  upon  the  transaction  would  be 
taxable  to  him  alone,  rather  than  divisible  between 
him  and  his  wife.  We  think  it  clear  that  in  the 
absence  of  a  gift  section  1000(d)  can  not  be  invoked. 

But  respondent  says  the  section  is  here  applicable 
because  the  language  of  a  regulation  issued  by  the 
Treasury  Department  fits  these  transactions,  and 
in  his  letter  of  deficiency  cites  and  relies  upon 
Treasury  Regulation  108,  section  86.2,  wherein  the 
Treasury  interprets  section  1000(d)  to  apply: 

*  *  *  to  a  division  of  community  property  be- 
tween husband  and  wdfe  into  the  separate  property 
of  each,  and  to  a  transfer  by  the  husband  and  wife 
of  any  part  of  such  community  property  into  the 
separate  property  either  of  the  husband  or  of  the 
wife.  *  *  * 

If  this  were  the  lang-uage  of  the  Code,  a  different 
question  would  be  here  presented,  but  we  agree  with 


70  Commissioner  of  Intenial  Revenue 

petitioner  that  the  regulation  as  here  applied  can 
not  be  sustained  as  valid,  it  being  an  unwarranted 
expansion  and  enlargement  of  the  meaning  of  sec- 
tion 1000(d).  The  language  and  effect  of  the  regu- 
lation, as  construed  by  respondent,  is  to  make  any 
division  of  community  property,  equal  or  otherwise, 
between  husband  and  wife  taxable  as  a  gift.  Since 
the  section  in  question  is  restricted  to  gifts  of  prop- 
erty, the  regulation  can  not  enlarge  its  meaning  so 
as  to  apply  to  a  transaction  other  than  a  gift.  The 
language  of  the  regulation  or  its  import  making 
taxable  a  division  of  conmiunity  property  between 
husband  and  wife  is  not  contained  in  the  section 
or  elsewhere  in  the  Internal  Revenue  Code.  Con- 
gress may  have  the  power  to  make  such  divisions 
of  community  property  taxable,  but  it  has  not  done 
so,  and  the  Treasury  Department  cannot  legislate 
such  a  provision  into  the  law  under  the  guise  of  a 
regulation. 

An  equal  division  of  community  property  be- 
tween husband  and  wife  under  California  law  can 
not  be  construed  to  be  a  gift.  A  gift  is  defined  as 
being  "the  act  by  which  the  owner  of  a  thing  vol- 
untarily transfers  the  title  and  possession  of  the 
same  from  himself  to  another  without  considera- 
tion. "  38  C.  J.  Secundum  781,  and  authorities  there 
cited.  It  can  not  be  said  here  that  petitioner  was 
"the  owner"  of  the  moiety  of  his  salary  delivered 
to  his  wife  for  under  the  law  of  California  she  was 
its  owner,  neither  can  it  be  said  that  he  "trans- 
ferred the  title"  to  same  since  title  thereto  was 
already  vested  in  her. 
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Gillis  V.  Welch,  (C.C.A.,  9th  Cir.)  80  Fed.  (2(1) 
165  covered  transaction  in  California  occurring 
prior  to  1927  wherein  the  husband  was  held  liable 
for  a  gift  tax  for  transferring  to  his  wife  certain 
community  property,  since  under  the  law  then  exist- 
ing there  the  husband  was  the  ow^ier  of  all  of  the 
community  property  and  the  wife  had  a  "mere  ex- 
pectancy" therein  and  hence  the  transfer  of  any  of 
the  community  property  to  her  constituted  a  gift. 
The  Court,  in  passing  upon  the  issue,  said: 

The  interest  of  the  wife  in  the  property  which 
was  the  subject  of  the  gift  must  be  determined,  for 
it  is  clear  that  the  husband  could  not  give  to  the 
wdfe  more  than  that  w^liich  he  had.  *  *  *  [Under- 
scoring ours.] 

There  the  husband  owned  it  all  and  a  transfer 
of  any  part  was  a  gift.  Here  the  wife  already 
owned  the  one-half  in  question,  and  the  husband 
could  not  give  to  her  that  which  he  did  not  own. 

We  are  not  impressed  with  respondent's  conten- 
tion that  because  of  the  husband's  management  and 
control  of  the  community  property  under  California 
law  his  relinquishment  of  such  control  by  delivery 
to  his  wife  clothed  the  transaction  wdth  the  attri- 
butes of  a  gift.  If  A  and  B  are  equal  owners  of  a 
firm's  business,  the  fact  that  A  is  the  managing 
partner  would  not  make  his  payments  to  B  of  B's 
interest  therein  a  gift.  As  w^as  said  in  Bank  of 
America  v.  Collector  of  Internal  Revenue,  33  Fed. 
Supp.  183: 

*   *   *   The  management  and  control,  which  the 
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husband  has  under  the  law  of  California,  does  not 
defeat  the  character  of  the  wife's  interest  as  that 
of  a  half  owner.  California  Civil  Code,  Sees.  172, 
172a. 

To  the  same  effect,  in  Paul  Cavanagh,  42  B.T.A. 
1037,  we  declared: 

The  fact  that  under  the  California  law  the  hus- 
band has  a  broad  power  of  control  does  not  detract 
from  the  wife's  interest.  This  power  is  conferred 
upon  him  merely  as  the  agent  of  the  community 
and  does  not  make  him  the  owner  of  all  the  com- 
munity property  and  income,  nor  negative  the 
wife's  present  interest  there  as  equal  coowner. 

In  James  A.  Hogle,  7  T.C.  986,  afaimed  (C.C.A., 
10th  Cir.)  165  Fed.  (2d)  352,  [the  Gov't  has  indi- 
cated that  it  will  not  apply  for  certiorari]  we  held 
that  the  taxpayer  was  not  subject  to  a  gift  tax  on 
the  net  gains  and  profits  from  marginal  trading  in 
securities  realized  by  two  trusts  created  by  him, 
even  though  the  trading  account  was  operated  under 
the  taxpayer's  direction,  for  the  reason  that  the 
legal  title  to  the  amounts  in  question  never  vested 
in  him  but  in  the  trust  from  the  moment  they  arose. 
We  said  "that  legal  title  to  the  amounts  in  question 
was  never  in  the  petitioner  and  was  never  trans- 
ferred by  him  to  the  trusts."  Such  is  true  here. 
Petitioner  here  transferred  possession,  but  not  title. 
The  title  to  the  amounts  in  question  was  always 
vested  in  petitioner's  wife  from  the  very  moment 
they  were  earned,  not  by  the  grace  of  petitioner, 
but  by  virtue  of  the  law  of  California. 
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Respondent's  imposition  of  a  gift  tax  herein  is 
reversed. 

Reviewed  by  the  Court. 

Decision  will  be  entered  for  the  petitioner. 
Opper,  J.,  concurs  only  in  the  result. 
[T.C.U.S.  Seal] 

Served  March  29,  1949. 


The  Tax  Court  of  the  United  States,   Washington 
Docket  No.  12316 

EDWARD  M.  MILLS, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  determination  of  the  Court  as 
set  forth  in  its  Findings  of  Fact  and  Opinion, 
promulgated  March  28,  1949,  it  is 

Ordered  and  Decided :  That  there  are  no  deficien- 
cies in  gift  tax  for  the  years  1943  and  1944. 

Enter:  Mar.  28,  1949. 

Served  Mar.  29,  1949. 
[Seal]        /s/  LUTHER  A.  JOHNSON, 
Judge. 
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The  Tax  Court  of  the  United  States,  Washington 
Docket  No.  13032 

EDWARD  M.  MILLS, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  determination  of  the  Court  as 
set  forth  in  its  Findings  of  Fact  and  Opinion, 
promulgated  March  28,  1949,  it  is 

Ordered  and  Decided :  That  there  is  no  deficiency 
in  gift  tax  for  the  year  1945. 

EnterrMar.  28,  1949. 

Served  Mar.  29,  1949. 
[Seal]        /s/  LUTHER  A.  JOHNSON, 

Judge. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  Nos.  12316,  13032 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

EDWARD  M.  MILLS, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  Commissioner  of  Internal  Revenue  hereby 
petitions  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  the  decisions  entered 
by  The  Tax  Court  of  the  United  States  on  March 
28,  1949  that  there  are  no  deficiencies  in  gift  tax 
for  the  years  1943,  1944  and  1945  in  respect  of  the 
gift  tax  liability  of  Edward  M.  Mills,  the  above- 
named  respondent  on  review.  This  petition  for 
review  is  filed  pursuant  to  the  provisions  of  Sec- 
tions 1141  and  1142  of  the  Internal  Revenue  Code. 

The  respondent  on  review,  Edward  M.  Mills,  is 
a  resident  of  San  Francisco,  California,  and  filed 
his  gift  tax  returns  for  the  years  1943,  1944  and 
1945  with  the  Collector  of  Internal  Revenue  for  the 
First  District  of  California,  whose  office  is  in  San 
Francisco  and  within  the  jurisdiction  of  the  United 
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States   Court   of   Appeals   for  the   Ninth   Circuit, 
wherein  this  review  is  sought. 

Nature  of  Controversy 
The  issue  presented  to  and  passed  upon  by  the 
Tax  Court  and  which  was  decided  contrary  to  the 
Commissioner's  determination  is  whether  the  pay- 
ment by  the  taxpayer  to  liis  wife,  as  her  separate 
property,  of  one-half  of  his  salary  as  received  dur- 
ing the  taxable  years  constituted  a  ' '  division  of  com- 
munity property  between  husband  and  wife  into  the 
separate  property  of  each"  within  the  meaning  of 
Section  86.2(c)  of  Regulations  108,  w^hich  regula- 
tions were  established  in  construing  Section  1000(d) 
of  the  Internal  Revenue  Code.  The  Tax  Court  held, 
contrary  to  the  Commissioner's  determination,  that 
the  payments  so  made  to  respondent's  wife  were  not 
subject  to  gift  tax  within  the  purview  of  Section 
1000(d)  of  the  Internal  Revenue  Code  and  held, 
further,  that  Section  86.2  of  Regulations  108  pro- 
viding for  a  gift  tax  in  respect  of  a  division  of 
community  between  husband  and  wife  into  the  sepa- 
rate property  of  each  is  invalid.  The  deficiencies 
in  tax  determined  by  the  Commissioner  in  the  re- 
spective amounts  of  $5,032.45,  $3,157.46  and 
$2,807.77  as  the  result  of  his  inclusion  in  respond- 
ent's net  gifts  of  the  value  of  one-half  of  his  salary 
received  during  each  of  the  taxable  years  were  thus 
disapproved  by  the  Tax  Court  and  decisions  of  no 
deficiency  in  tax  for  the  years  involved  were  sub- 
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stituted  for  the  deficiencies  determined  by  the  Com- 
missioner. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 
/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 
Bureau  of  Internal  Revenue,  Counsel  for  Petitioner 
on  Review. 

Received  and  filed  June  21,  1949.  T.C.U.S. 


[Title  of  Court  of  Appeals  and  Cause.] 
T.  C.  Docket  Nos.  12316,  13032 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To :  Mr.  Edward  M.  Mills,  343  Sansome  Street,  San 
Francisco  4,  California. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  21st  day  of  June,  1949, 
file  with  the  Clerk  of  The  Tax  Court  of  the  United 
States,  at  Washington,  D.  C,  a  petition  for  review 
by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  decisions  of  the  Tax  Court 
heretofore  rendered  in  the  above-entitled  cause.  A 
copy  of  the  petition  for  review  as  filed  is  hereto 
attached  and  served  upon  you. 


78  Commissioner  of  Internal  Revenue 

Dated  this  21st  day  of  June,  1949. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 
Bureau  of  Internal  Revenue,  Counsel  for  Petitioner 
on  Review. 

Personal  service  of  the  above  and  foregoing  no- 
tice, together  with  a  copy  of  the  petition  for  review, 
is  hereby  acknowledged  this  28th  day  of  June,  1949. 
/s/  EDWARD  M,  MILLS, 

Respondent  on  Review. 

Received  and  filed  June  30,  1949.  T.C.U.S. 


[Title  of  Court  of  Appeals  and  Cause.] 
T.  C.  Docket  Nos.  12316,  13032 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To:  Harry  R.  Horrow,  Esquire,  Standard  Oil 
Building,  225  Bush  Street,  San  Francisco  4, 
California. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  21st  day  of  June,  1949, 
file  with  the  Clerk  of  The  Tax  Court  of  the  United 
States,  at  Washington,  D.  C,  a  petition  for  review 
by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  decisions  of  the  Tax  Court 
heretofore  rendered  in  the  above-entitled  cause.  A 
copy  of  the  petition  for  review  as  filed  is  hereto 
attached  and  served  upon  you. 


*' 
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Dated  this  21st  day  of  June,  1949. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 
Bureau  of  Internal  Revenue,  Counsel  for  Petitioner 
on  Review. 

Personal  service  of  the  above  and  foregoing  no- 
tice, together  with  a  copy  of  the  petition  for  review, 
is  hereby  acknowledged  this  27th  day  of  June,  1949. 
/s/  HARRY  R.  HORROW, 

Counsel  for  Respondent 
on  Review. 

Received  and  filed  Jime  30,  1949.  T.C.U.S. 


[Title  of  Court  of  Appeals  and  Cause.] 
T.  C.  Docket  Nos.  12316,  13032 

STATEMENT  OP  POINTS 

Comes  Now  the  Commissioner  of  Internal  Rev- 
enue, petitioner  on  review  in  the  above-entitled 
cause,  by  and  through  his  attorneys,  Theron  L. 
Caudle,  Assistant  Attorney  General,  and  Charles 
Oliphant,  Chief  Counsel,  Bureau  of  Internal  Rev- 
enue, and  hereby  states  that  he  intends  to  rely  upon 
the  following  points  in  this  proceeding: 

The  Tax  Court  of  the  United  States  erred: 
1.     In  entering  its  decisions  that  there   are  no 
deficiencies  in  gift  taxes  for  the  years  1943,  1944 
and  1945. 
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2.  In  failing  and  refusing  to  sustain  the  defi- 
ciencies in  tax  determined  by  the  Commissioner. 

3.  In  holding  and  deciding  that  the  pajnuents 
made  by  the  taxpayer  to  his  wife  as  her  separate 
propert}^  of  50%  of  the  earnings  of  the  taxpayer 
during  the  years  1943,  1944  and  1945  were  not  sub- 
ject to  gift  tax  within  the  purview  of  Section  1000 
(d)  of  the  Internal  Revenue  Code  and  Section  86.2 
of  Treasury  Regulations  108. 

4.  In  failing  and  refusing  to  hold  and  decide 
that  the  payments  made  by  the  taxpayer  to  his  wife 
as  her  separate  property  of  50%  of  the  earnings  of 
the  taxpaj^er  during  the  years  1943,  1944  and  1945 
constituted  gifts  from  the  taxpayer  to  his  wife  and 
as  such  were  subject  to  gift  tax  within  the  purview 
of  Section  1000(d)  of  the  Internal  Revenue  Code 
and  Section  86.2  of  Treasury  Regulations  108. 

5.  In  holding  and  deciding  that  Section  86.2  of 
Treasury  Regulations  108  is  invalid  as  being  an 
unwarranted  expansion  and  enlargement  of  the 
meaning  of  Section  1000(d)  of  the  Internal  Rev- 
enue Code. 

6.  In  that  its  opinion  and  decisions  are  not  sup- 
ported by  but  are  contrary  to  its  findings  of  fact. 

7.  In  that  its  opinion  and  decisions  are  contrary 
to  law  and  the  Commissioner's  regulations. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 
/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 
Bureau  of  Internal  Revenue,  Counsel  for  Petitioner 
on  Review. 
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Statement  of  Service: 

A  copy  of  this  Statement  of  Points  was  mailed 
to  Harry  R.  Horrow,  Esquire,  225  Bush  Street, 
San  Francisco  4,  California,  attorney  for  respond- 
ent on  review,  on  July  7,  1949. 

/s/  CHAS.  E.  LOWERY, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 

Received  and  filed  July  7,  1949.  T.C.U.S. 


[Title  of  Court  of  Appeals  and  Cause.] 
T.  C.  Docket  Nos.  12316,  13032 

RECORD  ON  REVIEW 

To   the   Clerk   of   The   Tax   Court   of   the   United 
States: 

Pursuant  to  the  provisions  of  Rule  75 (o)  of  the 
Federal  Rules  of  Civil  Procedure  adopted  by  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, you  are  hereby  notified  that  the  petitioner  on 
review  will  not  exclude  or  omit  any  part  of  the 
record  in  this  proceeding. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 
/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 
Bureau  of  Internal  Revenue,  Coimsel  for  Petitioner 
on  Review. 
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Statement  of  Service: 

A  copy  of  this  "Record  on  Review"  was  mailed 
to  Harry  R.  Horrow,  Esquire,  225  Bush  Street, 
San  Francisco  4,  California,  attorney  for  respond- 
ent on  review,  on  July  7,  1949. 

/s/  CHAS.  E.  LOWERY, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 

Received  and  filed  July  7,  1949.  T.C.U.S. 


The  Tax  Court  of  the  United  States,  Washington 
Docket  Nos.  12316  -  13032 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  appeal, 

vs. 

EDWARD  M.  MILLS, 

Respondent  on  appeal. 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents  1  to  30,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  i^roceedings  on 
file  in  my  office  as  the  original  and  complete  records 
m  the  proceedings  before  The  Tax  Court  of  the 
United  States  entitled  "Edward  M.  Mills,  Peti- 
tioner V.   Commissioner  of  Internal  Revenue,   Re- 
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spondent,"  Docket  Nos.  12316  and  13032  and  in 
which  the  respondent  in  the  Tax  Court  proceedings 
has  initiated  appeals  as  above  numbered  and  en- 
titled, together  with  true  copies  of  the  docket  entries 
in  said  Tax  Court  proceedings,  as  the  same  appear 
in  the  official  docket  books  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  20th  day  of  July,  1949. 

[Seal]        /s/  VICTOR  S.  MERSCH, 
Clerk. 


[Endorsed]  :  No.  12305.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Commissioner  of 
Internal  Revenue,  Petitioner,  vs.  Edward  M.  Mills, 
Respondent.  Transcript  of  the  Record.  Upon  Pe- 
tition to  Review  a  Decision  of  The  Tax  Court  of 
the  United  States. 

Filed  July  27,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Tax  Court  Docket  Nos.  12316  and  13032 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner, 
vs. 

EDWARD  M.  MILLS, 

Respondent. 

DESIGNATION  OF  PORTIONS  OF  RECORD 
TO  BE  PRINTED 

The  Commissioner  of  Internal  Revenue,  peti- 
tioner in  the  above  entitled  proceedings,  hereby 
designates  the  following  portions  of  record  on  re- 
view on  file  in  this  Court  which  are  to  be  printed : 

1.  (No.  1)  Docket  entries  in  Docket  No.  12316. 

2.  (No.  1)  Docket  entries  in  Docket  No.  13032. 

3.  (No.  2)  Petition  of  Edward  M.  Mills,  Peti- 
tioner, filed  in  the  Tax  Court  of  the  United  States 
on  October  16,  1946,  in  Docket  No.  12316. 

4.  (No.  4)  Answer  of  the  Commissioner  of  In- 
ternal Revenue  filed  in  the  Tax  Court  November  27, 
1946,  in  Docket  No.  12316. 

5.  (No.  8)  Petition  of  Edward  M.  Mills  filed  in 
the  Tax  Court  on  February  11,  1947,  in  Docket  No. 
13032. 

6.  (No.  10)  Answer  of  the  Commissioner  filed 
in  the  Tax  Court  March  19,  1947,  in  Docket  No. 
13032. 
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7.  (No.  13)  Joint  motion  for  consolidation  of 
proceedings  and  for  placing  on  hearing  calendar  to- 
gether with  orders  stamped  thereon  to  the  effect 
that  the  motion  was  granted  by  the  Tax  Court 
May  7,  1947. 

8.  (No.  15)  Transcript  of  proceedings  had  be- 
fore the  Tax  Court  at  San  Francisco,  California,  on 
May  26,  1947,  in  Docket  Nos.  12316  and  13032. 

9.  (No.  16)  Stipulation  of  facts  in  Docket  Nos. 
12316  and  13032  filed  at  the  hearing  before  the  Tax 
Court  on  May  26,  1947. 

10.  (No.  17)  Petitioner's  Exhibit  No.  1,  being 
gift  tax  return  for  the  calendar  year  1943  of  Ed- 
ward M.  Mills.  Omit  all  stampings  as  also  the  affi- 
davit of  person  filing  return  and  in  the  place  thereof 
state  merely  that  return  was  duly  verified.  Also 
omit  Schedule  B  from  the  second  page  and  the 
verification  of  the  affidavit  of  Edward  M.  Mills  at- 
tached to  the  return  and  in  the  place  thereof  make 
a  statement  to  the  effect  that  it  is  duly  verified. 

11.  (No.  17)  Petitioner's  Exhibit  No.  2,  gift  tax 
return  of  E.  M.  Mills  for  the  calendar  year  1944. 
Omit  all  stamping  as  also  the  affidavit  of  person 
filing  return  and  in  the  place  thereof  indicate  that 
the  return  was  duly  verified.  On  the  second  page 
omit  Schedule  B.^ 

12.  (No.  17)  Petitioner's  Exhibit  No.  3,  gift 
tax  return  of  E.  M.  Mills  for  the  calendar  year 
1945.  Omit  all  stamps  and  affidavit  of  person  filing 
return,  stating  in  the  place  thereof  that  the  same 
was  duly  verified.  On  the  second  page  omit  Sched- 
ule B. 
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13.  (No.  17)  Petitioner's  Exhibit  No.  4,  infor- 
mation return  of  Edward  M.  Mills  of  gifts  for  the 
calendar  year  1943.  Omit  all  stampings  and  the 
instructions  on  the  second  page  indicating  that  these 
instructions  are  omitted. 

14.  (No.  17)  Petitioner's  Exhibit  No.  5,  infor- 
mation return  of  Edward  M.  Mills  of  gifts  for  the 
calendar  year  1944.  Omit  stamps  and  instructions 
on  second  page  indicating  that  these  are  omitted. 

15.  (No.  17)  Petitioner's  Exliibit  No.  6,  infor- 
mation return  of  E.  M.  Mills  for  the  calendar  year 
1945.  Omit  stamps  and  instructions  on  the  second 
page  indicating  that  the  instructions  have  been 
omitted. 

16.  (No.  25)  Report  of  the  Tax  Court. 

17.  (No.  26)  Decision  of  the  Tax  Court  in 
Docket  No.  12316  entered  March  28,  1949. 

18.  (No.  27)  Decision  of  the  Tax  Court  in 
Docket  No.  13032  entered  March  28,  1949. 

19.  (No.  28)  Petition  for  review  filed  in  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit by  the  Commissioner  of  Internal  Revenue  in 
Tax  Court  Dockets  12316  and  13032  together  with 
the  filing  date  (July  27,  1929),  and  append  thereto 
a  statement  to  the  effect  that  due  notice  of  the  filing 
of  the  petition  (No.  28)  was  given  to  Harry  R. 
Horrow,  Esq.,  Standard  Oil  Building,  225  Bush 
Street,  San  Francisco  4,  California,  counsel  for 
respondent  on  review  by  Charles  Oliphant,  Chief 
Counsel  of  the  Bureau  of  Internal  Revenue,  counsel 
for  petitioner  on  review  on  June  21,  1949,  personal 
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service  of  such  notice  being  accepted  by  Harry  R. 
Horrow,  Esq.,  counsel  for  respondent  on  review  on 
June  27,  1949. 

20.  (No.  29)  Statement  of  points. 

21.  (No.   30)    Notice  re  contents  of  record  on 
review. 

22.  Certificate  of  the  Clerk  of  the  Tax  Court. 
August  2,  1949. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 
Docketed 

[Endorsed] :     Filed  Aug.  8,  1949.  U.S.C.A. 
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for  the  Ninth  Circuit 


No.  12305 
Commissioner  of  Internal  Revenue,  petitioner 

V. 

Edward  M.  Mills,  respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISIONS  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  PETITIONER 


OPINION  BELOW 

The  only  previous  opinion  is  that  of  the  Tax  Court 
promulgated  March  28,  1949  (R.  61-73),  which  is  re- 
ported in  12  T.  C.  468. 

JURISDICTION 

The  petition  for  review  (R.  75-77)  involves 
deficiencies  in  federal  gift  taxes  determined  by  the 
Commissioner  of  Internal  Revenue  against  the  tax- 
payer, Edward  M.  Mills,  for  the  gift  tax  year  1943  in 
the  amount  of  $5,032.45,  for  the  gift  tax  year  1944  in 
the  amount  of  $3,157.46,  and  for  the  gift  tax  year  1945 
in  the  amount  of  $2,807.77.  On  August  9,  1946,  the 
Commissioner  mailed  the  taxpayer  a  notice  of 
deficiency  in  gift  taxes  for  the  gift  tax  years  1943  and 
1944  in  the  aggregate  amount  of  $8,189.91.  (R.  9-13.) 
Within  90  days  thereafter,  and  on  October  16,  1946, 
the  taxpayer  filed  a  petition  with  the  Tax  Court  of  the 

(1) 


United  States  for  a  redetermination  of  such  deficiency 
under  the  provisions  of  Section  1012(a)(1)  of  the 
Internal  Revenue  Code.  (R.  5-13.)  On  November  20, 
1946,  the  Commissioner  mailed  to  the  taxpayer,  a 
notice  of  deficiency  in  gift  tax  for  the  gift  tax  year 
1945  in  the  amount  of  $2,807.77.  (R.  18-20.)  Within 
90  days  thereafter,  and  on  February  11,  1947,  the  tax- 
payer filed  a  petition  with  the  Tax  Court  of  the  United 
States  for  a  redetermination  of  such  deficiency,  also 
under  the  provisions  of  Sections  1012(a)(1)  of  the 
Code.  (R.  15-20.)  The  two  proceedings  were  con- 
solidated for  hearing  before  the  Tax  Court.  (R.  22- 
20.)  The  decision  of  the  Tax  Court  that  there  are  no 
deficiencies  in  gift  tax  for  the  years  1943  and  1944 
was  entered  March  28,  1949  (R.  73),  and  its  decision 
that  there  is  no  deficiency  in  gift  tax  for  the  year  1945 
was  entered  on  March  28,  1949  (R.  74).  The  proceed- 
ing is  brought  to  this  Court  by  a  petition  for  review 
filed  June  21,  1949  (R.  75-76),  under  the  provisions  of 
Section  1141(a)  of  the  Internal  Revenue  Code,  as 
amended  by  Section  36  of  the  Act  of  June  25,  1948. 

QUESTIONS  PRESENTED 

1.  Whether  an  agreement  entered  into  between  the 
taxpayer  and  his  wife  on  January  1,  1939,  in  so  far" 
as  it  contemplated  a  division  of  the  taxpayer's  future 
earnings  between  him  and  his  wife  into  the  separate 
property  of  each,  precluded  the  imposition  of  the 
federal  gift  tax  upon  the  taxpayer  in  each  of  the  gift 
tax  years  1943,  1944  and  1945  in  respect  of  the  moiety 
of  such  earnings  which  she  physically  received  as  her 
separate  property  in  each  of  those  years  upon  the 
actual  division  thereof. 

2.  If  not,  then  whether  the  actual  division  of  such 
earnings  in  each  of  those  years  between  the  taxpayer 
and  his  wife  into  the  separate  property  of  each  con- 
stitutes a  gift  by  him  to  her  of  a  moiety  thereof  in  each 


of  those  years  within  the  meaning  of  Sections  1000(a) 
and  (d)  and  1002  of  the  Internal  Revenue  Code. 

STATUTE    AND    REGULATIONS    INVOLVED 

The  statute  and  Regulations  involved  are  set  out  in 
the  Apxjendix,  infra. 

STATEMENT 

The  Tax  Court  adopted  the  stipulation  of  the  parties 
from  which,  together  with  oral  testimony  and  exhibits 
introduced  at  the  hearing,  it  f oimd  the  facts  as  follows : 

The  taxpayer  is  an  individual  residing  in  San 
Francisco,  California,  and  seasonably  filed  his  gift  tax 
returns  for  the  years  1943,  1944  and  1945  with  the 
Collector  of  Internal  Revenue  for  the  First  District 
of  California.     (R.  62.) 

The  taxpayer  is  married  and  he  and  his  wife, 
Edna  Mills,  are  now,  and  have  at  all  times  since  July  29, 
1927,  been  husband  and  wife  and  residents  of  Cali- 
fornia.    (R.  62.) 

On  or  about  January  1,  1939,  taxpayer  and  his  wife 
entered  into  an  oral  agreement  by  which  they  divided 
equally  between  them  all  community  property  owned 
]jy  them  on  December  31,  1938,  with  the  understanding 
and  agreement  that  thereafter  each  of  them  would 
own  and  hold  the  one-half  of  the  community  property 
so  allotted  and  delivered  to  each  as  his  or  her  separate 
property.     (R.  62.) 

The  agreement  did  not  include  or  relate  to  the  future 
salary  and  earnings  of  the  taxpayer.  The  taxpayer 
for  many  years  prior  thereto  had  each  month  volun- 
tarily and  without  any  obligation  so  to  do  paid  to  his 
wife  one-half  of  his  salary,  and  it  was  understood  that 
he  would  continue  so  to  do,  but  there  was  no  agreement 
or  binding  obligation  that  he  would  do  so,  and  the 
payments  of  salary  as  received  by  him  from  his  em- 
ployer continued  to  be  the  community  property  of 
himself  and  his  wife.    (R.  62.) 


Their  community  property  on  December  31,  1938, 
consisted  of  various  stocks  and  bonds  in  the  names  of 
the  taxpayer  or  the  taxpayer  and  Edna  Mills,  jointly, 
and  pursuant  to  the  agreement  these  were  equally 
divided,  one-half  of  them  being  transferred  to  Edna 
Mills  and  thereafter  held  in  her  name  and  one-half  in 
the  name  of  the  taxpayer.  Separate  books  of  account 
were  then  set  up  and  thereafter  kept  for  the  taxpayer 
and  his  wife.  In  his  appears  this  entry,  dated  Janu- 
ary 1,  1939: 

To  transfer  to  Edna  Mills  her  one-half  interest 
in  the  conununity  property  at  December  31,  1938, 

followed  by  a  list  of  the  securities  so  transferred  to 
Edna  Mills,  which  were  carried  on  the  taxpayer's  books 
of  account  at  the  amount  of  $270,973.13.  At  all  times 
thereafter  separate  bank  accounts  were  kept  for  the 
taxpayer  and  his  wife  and  the  separate  income  of  each 
was  deposited  to  the  credit  of  each  in  their  respective 
bank  accounts.    (R.  62-63.) 

Continuously  since  January  1,  1939,  and  prior 
thereto  one-half  of  the  taxpayer's  salary  as  received 
by  him  has  been  delivered  by  him  to  his  mf e.  During 
that  time  the  taxpayer  has  been  an  officer  and  director 
in  one  corporation  and  a  director  in  another.  His 
salary  as  such  officer  was  payable  in  equal  semi- 
monthly installments  after  deductions  were  made 
therefrom  for  federal  old  age  benefit  tax  imposed  on 
employees,  the  State  of  California  unemplojnnent  in- 
surance tax,  the  federal  withholding  tax  on  wages, 
group  insurance  premiums,  and  for  the  purchase  of 
U.  S.  Savings  Bonds,  Series  E.  Continuously  since 
January  1,  1939,  checks  covering  these  semi-monthly 
payments  of  salary,  after  these  deductions,  were  de- 
livered and  made  payable  to  the  taxpayer.  One  of 
the  checks  for  each  month  was  deposited  by  the  tax- 


payer's  secretary  in  his  separate  bank  account  and 
the  other  was  indorsed  by  the  taxpayer's  secretary  on 
his  behalf  to  the  order  of  his  wife  and  deposited  by 
his  secretary  in  his  wife's  separate  bank  account.  (R. 
63-64.) 

During  1943,  1944  and  1945,  the  deduction  from 
salary  payments  to  the  taxpayer  with  which  to  pur- 
chase U.  S.  Savings  Bonds  totaled  $4,800  in  each  year, 
of  which  $2,400  was  expended  to  purchase  such  bonds 
in  the  taxpayer's  name  and  $2,400  to  x^urchase  such 
bonds  in  his  wife's  name.  Checks  for  director's  fees 
were  deposited  in  the  taxpayer's  separate  bank  ac- 
count and  at  the  end  of  each  year  adjustment  was  made 
so  that  one-half  thereof  was  credited  to  his  wife.  The 
federal  old  age  benefit  tax  was  treated  as  chargeable 
solely  to  the  taxpayer,  and  his  wife  was  given  credit 
for  such  deductions.     (R.  64.) 

The  total  compensation  received  for  personal 
services  rendered  by  the  taxpayer  for  the  years  1943 
to  1945,  inclusive,  was  as  follows  (R.  64) : 

Salary,  Rayonier,  Incorporated,  1943,  $50,623,92; 
1944,  $33,957.32 ;  1945,  $30,738. 

Director's  fees,  1943,  $240;  1944,  $240;  1945,  $220. 

Total,  1943,  $50,863.92 ;  1944,  $34,197.32 ;  1945,  $30,- 
958.00. 

In  arriving  at  the  deficiencies  involved  in  these  pro- 
ceedings, the  Commissioner  determined  that  the  tax- 
payer made  taxable  gifts  to  Edna  Mills  in  the  amounts 
of  one-half  of  the  total  compensation  received  for  per- 
sonal services  rendered  by  the  taxpayer  for  each  of  the 
years.  The  Commissioner  admits  that  he  erroneously 
determined  that  one-half  of  the  total  compensation 
for  the  years  1943  and  1944  were  the  amounts  of 
$25,366.44  and  $17,033.14,  respectively,  instead  of  the 
amounts  of  $25,431.96  for  1943  and  $17,098.66  for  1944. 
(R.  64-65.) 


The  taxpayer  and  Edna  Mills  filed  separate  federal 
income  tax  returns  for  each  of  the  calendar  years  1939 
to  1945,  inclusive.  The  taxjjayer  included  in  his  sep- 
arate income  tax  returns  one-half  of  the  salary  and  other 
compensation  for  personal  services  rendered  by  him, 
and  Edna  Mills  included  in  her  separate  income  tax 
returns  one-half  of  the  salary  and  other  compensation. 
(R.  65.) 

For  the  years  1943  the  total  amount  of  the  taxpayer's 
net  gifts  for  preceding  taxable  years  was  $142,407.11; 
for  1944  and  1945  the  same  amount,  plus  the  amount  of 
any  taxable  gifts  that  may  be  determined  herein. 
(K.  65.) 

In  arriving  at  the  taxpayer's  net  gifts  for  preceding 
taxable  years,  the  (Jommissioner  did  not  treat  the  re- 
ceii)t  by  Edna  Mills  (taxpayer's  wife)  of  any  of  the 
compensation  for  personal  services  of  the  taxpayer 
(luring  the  years  1939  to  1942,  inclusive,  as  taxable  gifts 
by  taxpayer,  although  tax})ayer  in  each  of  those  years 
did  deliver  to  his  wife  one-half  of  his  salary  and  all  com- 
pensation received  by  him.  Neither  did  the  Commis- 
sioner contend  that  the  compensation  payments  made  by 
taxpayer  to  his  wife  from  1939  to  1942,  inclusive,  con- 
stituted taxable  gifts,  and  taxpayer  filed  no  gift  tax  re- 
turns therefor.    (K.  65.) 

To  prevent  imposition  of  penalty,  taxpayer  filed  gift 
tax  returns  for  each  of  the  years  1943,  1944  and  1945, 
setting  out  the  facts  and  the  amounts  contributed  to  his 
wife,  but  claiming  therein  that  there  was  no  gift  tax  due. 
(II.  6().) 

The  Commissioner's  notice  of  deficiency  to  taxpayer 
for  the  calendar  year  1943  contained  this  statement 
(R.66.): 

(a)  It  has  been  determined  tliat  one-half  of  your 
salary,  or  $25,:u;6.44  (i/.  of  $50,732.88)  which  was 
converted  to  separate  property  of  your  wife  during 


the  calendar  year  1940,  constitutes  a  taxable  gift 
within  the  meaning  of  Article  86.2(c)  of  Regula- 
tions 108. 

The  Commissioner's  definciency  notices  to  the  tax- 
payer for  1944  and  1945  each  contained  a  statement 
identical  with  the  above,  except  in  the  one  for  1944  one- 
half  of  the  taxpayer's  salary  was  alleged  to  be  $17,- 
033.14,  and  in  the  one  for  1945  one-half  of  the  taxpayer's 
salary  was  given  as  $15,479.     (R.  66.) 

The  Tax  Court  held  that,  though  the  taxpayer's  earn- 
ings constituted  community  property  in  each  of  the  gift 
tax  years  in  which  they  were  received,  their  division  in 
each  of  such  years  between  the  taxpayer  and  his  wife 
did  not  constitute  gifts  of  a  moiety  thereof  from  the  tax- 
payer to  his  wife.  (R.  66-72.)  Accordingly,  the  Tax 
Court  reversed  the  Commissioner's  imposition  of  the 
gift  tax  thereon. 

STATEMENT  OF  POINTS  TO   BE  URGED 

1.  The  Tax  Court  erred  in  holding  that  Congress  did 
not  intend  to  include  in  Section  1000(d)  of  the  Internal 
Revenue  Code  a  division  of  community  property  be- 
tween the  spouses  into  the  separate  property  of  each, 
and  in  striking  down  Section  86.2(c)  of  Treasury  Regu- 
lations 108  to  that  elfect. 

2.  The  Tax  Court  erred  in  refusing  to  sustain  the 
Commissioner's  deficiency  determinations  in  taxpayer's 
gift  taxes  for  the  gift  tax  years  1943,  1944  and  1945  and 
in  entering  its  decisions  to  the  effect  that  there  were  no 
deficiencies  in  such  taxes  in  those  years. 

SUMMARY   OF  ARGUMENT 


The  January  1, 1939,  agreement  between  the  taxjiayer 
and  his  wife  did  not  preclude  the  imposition  of  the  gift 
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tax  upon  the  taxpayer  under  Sections  1000(a)  and  (d) 
and  1002  of  the  Internal  Revenue  Code. 

A.  The  Tax  Court  found  that  despite  the  January  1, 
1939,  agreement  the  taxpayer's  earnings  continued  to 
be  the  community  property  of  himself  and  his  wife  in 
the  gift  tax  years  here  in  question,  in  which  they  were 
received.  Such  finding  is  supported  by  the  evidence 
and  should  be  sustained. 

B.  Even  assiuning  that  the  January  1,  1939,  agree- 
ment was  effective  to  convert  such  earnings  into  the 
separate  property  of  the  spouses,  it  was  nevertheless 
ineffective  to  prevent  the  application  of  Section  1000(d) . 
Such  an  agreement  is  to  be  regarded  as  being  merely  an 
anticipatory  arrangement  which  could  not  prevent  the 
imposition  of  the  tax  in  respect  of  a  division  which  ac- 
tually occurred  only  in  the  taxable  years.  The  reason 
is  that,  for  purposes  of  the  gift  tax,  Congress  attributed 
the  ownership  of  the  income  to  the  spouse  who  earned  it. 
There  is  nothing  in  the  cases  decided  by  this  Court  or  in 
those  decided  by  the  appellate  courts  of  California, 
which  prevents  the  application  of  this  principle  here. 

II 

The  division  of  the  taxpayer's  earnings  between  him- 
self and  his  wife  in  the  taxable  years  in  question  into  the 
separate  property  of  each  constitutes  a  gift  by  him  to 
her  of  a  moiety  thereof  in  each  of  those  years,  within 
the  meaning  of  Section  1000(d)  of  the  Code. 

A.  Section  86.2(c)  of  Treasury  Regulations  108  pro- 
vides that  Section  1000(d)  applies  to  divisions  of  com- 
munity property  into  the  separate  proj^erty  of  the 
spouses.  In  determining  whether  these  Regulations 
correctly  interpretj^Section  1000(d),  the  decision  of  this 
Court  in  the  Bickenherg  case  should  be  put  aside.  In 
the  1948  Act,  Congress  has  adopted  the  construction  of 
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Section  1000(d)   placed  thereon  by  the  Regulations. 
Thus,  by  Section  812(e)  (2)  (C)  (i)  and  1004(a)  (3)  (F) 
(iii),  which  were  added  to  the  Code  by  the  1948  Act, 
Congress  included  in  the  estate  and  gift  tax  bases,  for 
marital  deduction  purposes,  divisions  of  community 
property  made  during  the  period  in  which  the  1942 
estate  and  gift  tax  amendments  to  the  Code  were  effec- 
tive.   The  obvious  reason  is  that,  during  that  period,  the 
gift  tax  was  payable  in  respect  of  such  divisions  under 
Section  1000(d)  and  the  Regulations.    The  language  of 
Section  1000(d)  clearly  covers  a  transfer  by  division  of 
the  community  property  between  the  spouses.     The 
basic  premise  of  Section  811(d)  (5)  relating  to  the  estate 
tax  and  of  Section  1000(d)  relating  to  the  gift  tax  is  that 
Congress  attributed  the  ownership  of  the  community 
property  to  the  spouse  to  whom  it  was  economically 
attributable,  in  disregard  of  state  law  which  attributes 
tlie  ownership  of  one-half  thereof  to  each  spouse.    It  was 
within  the  power  of  Congress  to  do  so.    The  statute  does 
not  prohibit  the  result  achieved  hy  the  Regulations,  and 
there  is  no  possible  reason  for  assuming  that  Congress 
did  not  intend  to  achieve  such  a  result.    To  the  contrary, 
the  section  would  fail  of  its  purpose  to  equalize  the  tax 
between  common  law  and  community  property  states, 
unless  Section  1000(d)  encompassed  interspousal  trans- 
fers  of   community   property.      The   question   is   not 
whether  the  Regulations  are  free  from  all  doubt,  but 
whether  they  are  reasonable ;  and,  before  they  may  be 
stricken  down,  it  must  appear  that  they  are  plainly  in- 
consistent with  the  statute.    That  is  not  the  situation 
here;  for,  as  stated,  the  Regulations  are  in  harmony 
with  the  statute  and  obviously  implement  the  purpose  of 
Congress  to  equalize  the  tax  burden  throughout  the 
United  States ;  and,  to  that  end,  they  disregard  the  dif- 
ferences in  the  local  laws  of  property.    In  this  connec- 
tion, the  term  "gifts,"  used  in  the  statute,  has  no  com- 
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mon  law  connotation,  and  a  donative  intent  is  not 
required.  It,  moreover,  includes  the  abandonment  or 
relinquishment  of  rights  in  property;  and  the  shifting 
of  the  husband's  rights  in  the  wife's  half  of  the  property 
is  an  adequate  basis  for  the  tax  here. 

B.  There  was  no  adequate  and  full  consideration  in 
money  or  money's  worth  for  the  transfer,  within  the 
meaning  of  Section  1002.  No  common  law  consideration 
is  necessary.  Mutual  promises  are  insufficient  to  satisfy 
the  statutory  requirements.  The  consideration  must 
benefit  the  donor  in  money  or  money's  worth,  and  must 
do  so  adequately  and  fully.  Neither  benefit  nor  detri- 
ment to  the  donee  is  consideration.  The  purpose  of  Con- 
gress is  enacting  Section  1000  (d)  was  to  reach  those  gifts 
which  are  thereby  withdrawn  from  the  donor's  estate. 
Moreover,  ordinarily  interspousal  transactions  are  not 
business  transactions,  and,  unless  they  are,  they  do  not 
fall  within  the  ambit  of  Section  1002.  In  any  case,  Con- 
gress would  have  done  a  futile  act  in  imj^osing  the  gift 
tax  upon  divisions  of  community  property,  in  order  to 
equalize  the  tax,  if  it  were  to  be  defeated  by  the  fact  that, 
as  a  result,  each  spouse  received  a  moiety  of  the  property 
of  equal  value,  which,  indeed,  each  already  "owned." 

ARGUMENT 

Preliyninary 

The  Tax  Court  rejected  the  taxpayer's  contention 
that,  in  virtue  of  the  agreement  entered  into  between 
him  and  his  wife  on  January  1,  1939,  the  taxpayer's 
earnings  in  each  of  the  gift  tax  years  1943,  1944  and 
1945  did  not  constitute  community  property.  On  the 
other  hand,  the  Tax  Court  rejected  the  Commissioner's 
contention  that  the  division  of  such  earnings  in  each 
of  such  years  resulted  in  a  gift  in  each  year  by  the  tax- 
payer to  his  wife  of  a  moiety  of  such  earnings  under 
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Sections  1000(a)  and  (d)  and  1002  of  the  Internal 
Revenue  Code  (Appendix,  infra).  Accordingly,  the 
Tax  Court  expunged  the  deficiencies  in  gift  taxes  de- 
termined by  the  Commissioner  against  the  taxpayer 
in  each  of  such  years. 

Since  the  taxpayer  has  already  indicated  that  he  in- 
tends here  to  renew  his  contention  that  his  1943,  1944 
and  1945  earnings  did  not  constitute  community  prop- 
erty in  each  of  those  years,  but  constituted  the  separate 
property  of  himself  and  his  wife  in  virtue  of  the  1939 
agreement,  we  shall  anticipate  such  contention  and 
address  our  first  point  thereto.  In  this  connection,  we 
shall,  however,  further  point  out  that,  even  assuming 
the  agreement  to  have  been  effective  to  convert  the 
taxpayer's  earnings  from  community  into  the  separate 
property  of  the  spouses,  still,  under  familiar  principles, 
the  taxpayer  cannot  by  virtue  of  the  agreement  escape 
the  impact  of  Section  1000(d)  upon  the  division  of 
such  earnings  in  the  year  in  which  he  earned  them  and 
in  which  they  were  received  by  him,  if  such  division 
would,  except  for  the  agreement,  attract  the  tax.  And 
this  leaves  for  discussion  under  our  second  point  what 
we  regard  as  the  error  of  the  Tax  Court  in  holding 
that  the  division  of  such  earnings  in  each  of  those  years 
between  the  taxpayer  and  his  wife  did  not  constitute 
taxable  gifts  by  him  to  her  of  a  moiety  thereof,  under 
the  above-mentioned  sections.^ 


^  Since  we  cannot,  of  course,  anticipate  the  full  course  of  the 
taxpayer's  contention  with  regard  to  the  character  of  the  agree- 
ment, we  must  necessarily  reserve  our  right  to  answer  such  argu- 
ment in  a  reply  brief. 
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The  January  1,  1939,  Agreement  Between  the  Taxpayer  and 
His  Wife  Did  Not  Preclude  the  Imposition  of  the  Gift  Tax 
Upon  the  Taxpayer  under  Sections  1000(a)  and  (d)  and 
1002  of  the  Code  in  Respect  of  the  Division  of  Community 
Property  Between  Him  and  His  Wife 

The  Tax  Court  foimcl  that,  despite  the  January  1, 
1939,  agreement  between  the  taxpayer  and  his  wife, 
the  salaries  and  other  compensation  which  the  taxpayer 
received  from  his  employers  continued  to  be  the  com- 
munity property  of  himself  and  his  wife.  We  think 
the  evidence  amply  supports  that  finding.  However, 
the  taxpayer  cannot  prevail  here,  even  if  his  present 
interpretation  of  the  agreement  is  accepted,  for  under 
well-recognized  principles  of  law  such  an  anticipatory 
arrangement  cannot  serve  to  defeat  the  tax.  We  shall 
present  these  points  separately.  Thus,  under  our  sub- 
point  A,  we  shall  undertake  to  show  that/4  evidence  sus- 
tains the  Tax  Court's  finding,  and  under  subpoint  B 
that,  in  anv  event,  the  agreement  cannot  prevent  the 
wvision  of  the(actua]&  community  property  in  the  gift 
tax  years  here  in  question  from  attracting  the  tax. 

A.  The  taxpayer's  1943,  1944  and  1945  earnings  con- 
stituted community  property  in  each  of  those  years 

For  a  number  of  years  prior  to  1939  the  taxpayer  and 
his  wife  had  regularly  divided  his  earnings  between 
them  as  and  when  he  received  them.  On  January  1, 
1939,  they  entered  into  an  oral  agreement  to  divide 
their  community  property  into  separate  property.  The 
agreement  was,  however,  indefinite  both  as  to  its  char- 
acter and  as  to  its  effectiveness  in  point  of  time. 

The  only  witness  called  to  testify  with  regard  thereto 
was  the  taxpayer  himself.  He  stated  that  there  was 
an  agreement  on  January  1,  1939,  between  himself  and 
his  wife  with  respect  to  salary  or  compensation  for 
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services  to  be  rendered  by  him  in  the  future ;  that  he 
and  his  wife  had  always  divided  his  salary  and  that 
such  division  was  continued  under  the  agreement  and 
took  place  month  by  month ;  also,  that  under  the  agree- 
ment the  community  property  owned  by  him  and  his 
wife  at  the  time  it  was  entered  into  was  then  divided 
physically  between  them,  she  receiving  certain  securi- 
ties and  he  keeping  certain  others.  (R.  33.)  Further, 
with  regard  to  the  division  of  his  salary  or  compensa- 
tion, he  said  that,  under  the  agreement,  one-half  thereof 
was  to  be  his  wife's.  (R.  34.)  By  this  he  referred  to 
the  ''salaries  and  directors'  fees,"  which  he  expected 
to  earn  in  the  future  (R.  37),  for  that  was  "the  only  <r.t 
means  of  compensation  outside  of  dividends  and  in- 
terest" (R.  38).  It  appeared  in  the  course  of  his  testi- 
mony that  in  an  affidavit  attached  to  his  gift  tax  re- 
turn for  1943  he  had  stated, ^^.o^nd  his  wife  had  "agreed 
that  all  income  to  be^feceived  thereafter  from  salary 
or  other  compensation  for  personal  services  which 
would  otherwise  have  been  received  as  flSe"  community 
income  should  be  received  by  each  as  his  or  her  separate 
income  or  property."  (R.  38.)  He  explained,  however, 
the  language  used  by  him  in  this  affidavit  did  not  pur- 
port to  1)6  his  actual  language  but  merely  his  recollec- 
tion of  the  circumstances.  (R.  39.)  He  stated  the  occa- 
sion for  making  the  agreement  was  that  he  had  been 
apprised  of  a  change  in  the  income  tax  act,  and  that  the 
division  of  the  salaries  he  had  been  making  was  more 
or  less  questioned  by  the  Bureau  of  Internal  Revenue. 
(R.  39.)  And,  in  answer  to  a  question  propounded 
by  the  Tax  Court  as  to  whether  or  not  the  agreement 
was  entered  into  on  the  advice  of  counsel,  he  said  he 
thought  so.    (R.  41.) 

But,  after  repeating  his  statement  that  the  agree- 
ment had  been  entered  into  because  of  questions  raised 
by  the  Bureau  and  in  order  to  eliminate  controversy 
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with  respect  of  the  community  property,  he  again  said 
that  under  the  agreement  one-half  of  his  salary  and 
]3ersonal  earnings  was  to  be  his  wife's  property;  that 
she  had  no  earnings  since  she  had  never  been  em- 
ployed.   (R.  42.) 

As  to  the  term  of  the  agreement  the  taxpayer  said 
that,  as  far  as  he  knew,  it  was  to  continue  for  the  rest 
of  their  lives  (R.  34),  and  that  he  did  not  understand 
he  could  terminate  it  without  his  wife's  consent  (R.  42). 

The  taxpayer  argued  below  that  the  agreement  was 
effective  not  only  to  divide  their  existing  comnumity 
property  between  himself  and  his  wife  into  the  separate 
property  of  each,  but  his  future  earnings  as  well.  The 
Tax  Court's  holding,  however,  is  to  the  effect  that  such 
was  not  the  effect  of  the  agreement  in  so  far  as  it  con- 
cerned the  taxpayer's  future  earnings  and  we  agree 
with  that  conclusion.  As  stated,  the  agreement  was  not 
only  oral  and  indefinite,  but  was  made  solely  because 
of  a  controversy  which  had  arisen  between  the  taxpayer 
and  the  Bureau  of  Internal  Revenue  as  to  the  char- 
acter of  some  of  his  property,  that  is,  whether  it  was 
his  separate  property  or  community  property.  The 
exact  nature  of  the  controversy  is  not  disclosed,  but  it 
is  apparent  that  the  agreement  was  entered  into  on 
the  advice  of  counsel  and  for  the  sole  purpose  of  affect- 
ing tax  consequences.    (R.  39,  41,  42.) 

This  Court  has  held,  speaking  through  Judge  Diet- 
rich, that  in  interpreting  an  equivocal  transaction,  such 
as  we  obviously  have  here,  its  motives  may  be  consid- 
ered as  bearing  upon  its  real  nature.  Brunton  v.  Com- 
missioner, 42  F.  2d  81,  82.  Similarly,  in  Texas  &  N.  O- 
R.  Co.  V.  Ry.  Clerks,  281  U.  S.  548,  cited  by  Judge 
Dietrich  in  the  Brunton  case,  Mr.  Chief  Justice  Hughes, 
speaking  for  a  unanimous  Court  said  (pp.  559-560)  : 

Motive  is  a  persuasive  interpreter  of  equivocnl 
conduct,  and  the  petitioners  are  not  entitled  to 


15 

comiolain  because  their  activities  were  viewed  in 
the  light  of  manifest  interest  and  purpose.  The 
most  that  can  be  said  in  favor  of  the  petitioners 
on  the  questions  of  fact  is  that  the  evidence  i^ermits 
conflicting  inferences,  and  this  is  not  enough. 

Moreover,  as  the  Fourth  Circuit  said  in  Tazewell 
Electric  Light  d  Power  Co.  v.  Strother,  84  F.  2d  327, 
in  such  circumstances,  the  transaction  is  to  be  construed 
jealously  against  the  taxpayer. 

It  is,  of  course,  well  settled  that  the  trier  of  the  fact 
is  not  bound  by  the  declaration  of  a  purpose  made  by  an 
interested  party,  but  is  free  to  find  from  all  the  facts  what 
the  real  situation  was.  See  Helvering  v.  Nat.  Grocery 
Co.,  304  U.  S.  282,  295 ;  Helvering  v.  Stock  Yards  Co., 
318  U.  S.  693,  701 ;  Band  v.  Helvering,  77  F.  2d  450 
(C.A.  8th) ;  United  States  v.  Washington  Dehydrated 
Food  Co.,  89  F.  2d  606,  609  (C.A.  8th).  The  Tax  Court 
is  well  aware  of  this  principle  and  has  again  and  again 
been  guided  by  it,  often  with  the  approval  of  the  ap- 
pellate courts.  See,  e.g.,  William  C.  Be  Mille  Produc- 
tions, Inc.,  V.  Commissioner,  30  B.T.  A.  826, 829 ;  Reynard 
Corp.  V.  Commissioner,  37  B.T.A.  552,  563 ;  R.  L.  Blaffer 
&  Co.  V.  Commissioner,  37  B.T.A.  851,  856,  affirmed  103 
F.  2d  487  (C.A.  5th),  certiorari  denied  308  U.  S.  576, 
rehearing  denied,  308  U.  S.  635 ;  W.  S.  Parish  &  Co.  v. 
Commissioner,  38  B.T.A.  150,  158,  affirmed  104  F.  2d 
833  C.A.  5th) ;  Schoenberg  v.  Commissioner,  30  B.T.A. 
659,  661,  affirmed  77  F.  2d  446  (C.A.  8th),  certiorari 
denied  296  U,  S.  586;  Seymour  v.  Commissioner,  27 
B.T.A.  403,  405 ;  Powell  v.  Commissioner,  34  B.T.A.  655, 
659.  It  is,  moreover,  wholly  immaterial  that  the  Tax 
Court  did  not  say  in  so  many  words  that  it  did  not  be- 
lieve the  taxpayer's  declaration  of  purpose  in  making 
the  agreement,  if  by  his  testimony  he  intended  to  be 
understood  as  imj^lying  that  by  the  agreement  he  and 
his  wife  intended  to  convert  his  future  earnings  into 
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separate  property.  It  is  unnecessary  for  the  Tax  Court 
to  state  that  it  did  not  believe  the  taxpayer  in  his  declar- 
ations of  purpose  if  such  was  their  purport.  Simply,  to 
say  as  the  Tax  Court  did,  that  the  agreement  did  not 
include  or  relate  to  the  taxpayer's  future  salary  and 
earnings  and  that  there  was  no  binding  agreement  or 
obligation  that  he  would  divide  his  earnings  with  his 
wife  in  the  future,  and  that,  therefore,  the  payments  of 
salary  as  received  by  him  from  his  employer  continued 
to  be  community  property  of  himself  and  his  wife,  is 
more  polite  and  less  offensive,  and  at  the  same  time 
equally  sufficient.  Stone  v.  United  States,  164  U.  S. 
380,  382.  We  submit  that  in  the  circumstances  it  is  in- 
appropriate to  force  a  contrary  conclusion  upon  the  Tax 
Court. 

Taking,  then,  the  indefiniteness  of  the  agreement,  as 
well  as  its  purpose  to  affect  undisclosed  tax  conse- 
quences, into  consideration,  it  is  obvious  we  think  that 
the  Tax  Court  did  not  err  in  reaching  the  conclusion  that 
the  agreement  was  not  intended  to  and  did  not  in  point 
of  fact  serve  to  impress  the  future  earnings  of  the  tax- 
payer with  the  character  of  separate  property.  Thus, 
assuming  that  an  agreement  could  have  been  framed  so 
as  effectively  to  convert  future  earnings  into  separate 
property,  as  this  Court  held  it  could  be  in  Earl  v.  Com- 
missioner,  30  F.  2d  898,  reversed  on  other  grounds,  in 
Lucas  V.  Earl,  281  U.  S.  Ill,  115,  the  finding  here  is  that 
such  was  not  the  agreement,  and,  as  we  have  said,  that 
finding  should  not  be  disturbed. 

In  this  connection,  it  is  to  be  noted  that,  in  Earl  v. 
Commissioner,  supra,  this  Court  distinguished  its  prior 
decision  in  Blair  v.  Roth,  22  F.  2d  932,  934,  on  the  sole 
ground  that  the  agreements  in  the  two  cases  were  differ- 
ent. Thus,  in  the  Both  case,  it  regarded  an  agreement 
similar  to  that  here  as  being  one  merely  for  the  future 
assignment  by  each  of  the  parties  of  one-half  of  his  or 
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her  earnings  to  the  other.  After  stating  that  the  Com- 
missioner did  not  question  that,  under  the  California 
statute  and  decisions,  referring  to  Section  159  and  Sec- 
tion 160  of  the  Civil  Code  and  Wren  v.  Wren,  100  Cal. 
276;  Kaltschmidt  v.  Weher,  145  Cal.  596;  Smith  v. 
Smith,  47  Cal.  App.  650,  and  Perkins  v.  Sunset  T.  cC-  T. 
Co.,  155  Cal.  712,  a  husband  and  wife  domiciled  in  that 
state  may  make  valid  agreements  relating  to  either  their 
separate  or  their  comnmnity  property  or  that  it  would 
be  competent  by  appropriate  agreement  between  them 
to  constitute  the  earnings  of  the  wife  her  sei)arate  prop- 
erty, the  Court,  also  speaking  through  Judge  Dietrich, 
said  (p.  934)  : 

In  essence  his  [the  Commissioner's]  contention  is 
that,  at  most,  the  agreement  here  was  for  an  assign- 
ment by  each  of  the  parties  of  one-half  of  his  or  her 
earnings  to  the  other ;  that,  at  the  instant  they  were 
received,  the  salaries  were,  by  the  law,  imj^ressed 
with  the  status  of  community  property,  and  were 
taxable  with  reference  to  that  status ;  and  that  the 
obligation  to  pay  the  tax  so  computed  could  not  be 
escaped  by  contributing  such  incomes  to  the  so- 
called  partnership  between  the  two  members  of  the 
community,  any  more  effectually  than  by  contribut- 
ing it  to  a  like  enterprise  as  between  one  member  of 
the  community  and  a  third  person.  In  this  view 
we  concur. 

It  is  further  to  be  noted  that  in  the  case  of  Belcher  v. 
Lucas,  39  F.  2d  74,  which  was  decided  by  this  Court  after 
the  Earl  case  had  been  reversed  by  the  Supreme  Court, 
it  in  turn  distinguished  its  decision  in  that  case.  Here 
again  the  distinction  was  based  upon  the  difference  in 
the  nature  of  the  agreements  in  the  two  cases.  Thus, 
speaking  of  the  agreement  in  the  Belcher  case,  this 
Court  in  its  opinion  in  that  case  said  (p.  75)  : 

Reliance  is  had  upon  an  oral  agreement  made 
prior  to  the  marriage  of  petitioner  and  his  wife, 
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which  occurred  on  December  5, 1903,  at  Los  Angeles, 
Cal.,  under  which,  to  use  the  language  of  his  brief, 
"it  was  understood  that,  both  would  continue  in 
business,  that  all  earnings,  income,  and  properties 
acquired  by  both  during  their  married  life  would  be 
owned  by  them  fifty-fifty,  and  that  they  would  be 
equal  partners  in  all  respects,  equally  owning  and 
enjoying  their  earnings  and  acquisitions  of  x^rop- 
erty.  *  -^^  *  in  accordance  with  this  agreement, 
their  properties,  accumulations,  earnings  and  in- 
comes have  continuously  since  date  of  marriage 
been  combined  in  a  common  fund,  from  which  all 
expenses  of  both  have  been  paid,  as  evidenced  by 
joint  bank  accounts  created  immediately  after 
marriage  where  all  salaries,  earnings  and  profits 
from  whatsoever  source  were  deposited  and  against 
which  account  each  was  authorized  by  written  con- 
tract with  the  banking  institution  to  draw."  As- 
suming that  this  statement  by  petitioner  of  the 
scope  and  nature  of  the  agreement  and  what  was 
done  under  it  is  correct,  we  are  of  the  opinion  that 
the  view  taken  by  the  Commissioner  and  the  Board 
of  Tax  Appeals  was  right.  Admittedly,  it  is  quite 
unimportant  that  the  understanding  originated  be- 
fore marriage,  for,  under  the  settled  rule  in  Cali- 
fornia, a  post-nuptial  agreement  of  like  character 
would  be  of  equal  efficacy.  In  every  material  re- 
spect, therefore,  the  case  is  like  Blair  v.  Roth 
(CCA.)  22  F.  (2d)  932,  and  it  is  ruled  by  our  de- 
cision therein.  See,  also,  Lucas,  Com'r  v.  Earl,  50 
S.  Ct.  241,  74  L.  Ed.  —  (United  States  Supreme 
Court  Decision,  March  17,  1930). 

Thus  the  principles  announced  by  this  Court  in  the 
Roth  case  Avere  in  no  way  impaired  by  anything  this 
Court  had  said  in  the  Earl  case,  and  we  know  of  no  deci- 
sion of  either  this  Court  or  of  a  California  appellate 
court  rendered  since  which  has  done  so.  It  is  further- 
more to  be  noted  in  this  connection  that,  while  in  its 
decision  in  Lucas  v.  Earl,  supra,  the  Supreme  Court  did 
not  specifically  answer  the  taxpayer's  contrary  conten- 
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tion,  because  it  decided  that  case  on  a  construction  of 
the  federal  statute,  nevertheless,  it  went  out  of  its  way 
emphatically  to  suggest  that,  at  least  for  federal  tax 
puri3oses,  the  earnings  would  be  regarded  as  vesting  in 
him  who  had  earned  them  for  a  sufficient  length  of  time 
to  imi^ress  them  with  the  status  of  his  earnings. 

And  this  brings  us  to  a  consideration  of  the  question 
whether,  even  assuming  that  the  taxpayer 's  future  earn- 
ings were  actually  converted  into  the  separate  property 
of  himself  and  his  wife  by  the  agreement,  that  fact  was 
effective  to  prevent  the  application  of  Section  1000(d) 
to  the  actual  division  which  occurred  in  each  of  the 
taxable  years, 

B.  Assuming  that  the  agreement  was  effective  to  convert 
the  taxpayer's  future  earnings  into  the  separate 
property  of  the  taxpayer  and  his  wife,  tJiis  was 
nevertheless  ineffective  to  prevent  the  application 
of  Section  1000(d) 

Assuming,  then,  that  the  agreement  is  to  be  given  the 
same  effect  as  was  given  by  this  Court  to  the  agreement 
in  the  Earl  case,  it  still  does  not  follow  that  the  conver- 
sion will  escape  the  impact  of  Section  1000(d) ,  provided, 
of  course,  that  such  conversion  resulted  in  a  gift  which, 
as  has  already  been  stated,  we  shall  undertake  to  demon- 
strate under  the  second  point  of  our  argument.  In 
other  words,  the  assumption  here  is  that  the  taxpayer's 
earnings  were  nOt  intended  to  be  community  property 
because  of  the  agreement,  and  our  argument  under  this 
point  proceeds  on  that  assumption. 

At  the  outset,  we  submit  that,  if  the  income  tax  statute 
must  be  construed  so  as  to  avoid  the  technical  results 
of  such  an  agreement,  as  the  Supreme  Court  said  it  must 
be  in  Lucas  v.  Earl,  supra,  then  obviously  the  gift  tax 
statute  here  in  question  must  likewise  be  so  construed; 
for  the  indubitable  purpose  of  Section  1000(d)  is  to 
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attribute  a  gift  of  property  to  tlie  husband  unless  the 
property  is  economically  attributable  to  the  wife,  re- 
gardless of  the  fact  that  under  community  property 
law  one-half  thereof  is  regarded  as  being  owned  by  and 
vested  in  each  of  the  spouses.  A  fortiori,  Lucas  v.  Earl 
is  applicable,  for  therein  the  Supreme  Court  said 
(pp.  114-115)  : 

There  is  no  doubt  that  the  statute  could  tax  salaries 
to  those  who  earned  them  and  provide  that  the  tax 
could  not  be  escaped  by  anticipatory  arrangements 
and  contracts  however  skilfully  devised  to  prevent 
the  salary  when  paid  from  vesting  even  for  a  sec- 
ond in  the  man  who  earned  it.  That  seems  to  us 
the  import  of  the  statute  before  us  and  we  think 
that  no  distinction  can  be  taken  according  to  the 
motives  leading  to  the  arrangement  by  which  tlie 
fruits  are  attributed  to  a  different  tree  from  that 
on  which  they  grew. 

Indeed,  the  reason  for  so  holding  here  is  even  more 
obvious  than  it  was  in  respect  of  the  income  tax  provi- 
sion. For  here  Section  1000(d)  expressly,  instead  of 
only  implicitly  as  in  the  case  of  the  income  tax  section, 
provides  that  the  gift  tax  is  to  be  imposed  upon  the  hus- 
band unless  the  property  is  economically  attributable 
to  the  wife. 

Moreover,  even  though  it  is  assumed  that  the  agree- 
ment of  January  1, 1939,  was  intended  to  convert  future 
earnings  of  the  taxpayer,  which  would  be  community 
property,  into  separate  property  of  the  two  spouses,  it 
is  not  until  the  right  to  the  earnings  accrues  that  a  gift 
thereof  can  become  effective.  It  was  not  until  the  tax- 
payer became  entitled  to  and  received  the  earnings  in 
the  taxable  years  that  an  actual  conversion  could  occur. 
Thus,  only  when  the  earnings  came  into  existence, 
could  there  be  a  completed  transfer  of  them  by  gift 
through  the  medium  of  dividing  them.    Assuredly,  the 
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agreement  would  not  have  prevented  the  imposition  of 
the  tax  if  the  gift  of  the  taxpayer's  earnings  had  been 
made  to  a  third  person.  It  follows  that  it  could  not  de- 
feat the  tax  if  the  gift  was  made  to  the  taxpayer's  wife. 

Obviously  a  contention  that  Congress  intended  to 
require  that  the  property  retain  its  technical  status 
of  community  property  as  an  indispensable  condition 
to  the  imposition  of  the  tax  under  Section  1000(d) 
would  be  feckless  in  the  light  of  the  obvious  Congres- 
sional purpose  to  capture  the  tax  on  transfers  made 
by  him  to  whom  the  subject  of  the  gift  was  economically 
attributaljle,  despite  the  fact  that  it  was  community 
property.  The  emphasis  in  Section  1000(d)  is  not  on 
the  fact  that  the  property  is  community  property.  Its 
purpose  is  not  to  levy  the  tax  on  gifts  of  community 
property  because  the  gift  is  of  such  property.  Its 
purpose  is  rather  to  place  the  burden  of  this  tax  upon 
the  spouse  to  whom  community  property  is  econom- 
ically attributable,  so  that  by  necessary  implication 
Section  1000(d)  strikes  at  anticipatory  arrangements 
which,  by  depriving  the  property  of  its  community 
property  status,  would  serve  only  to  emasculate  the 
statute  and  to  defeat  its  manifest  purpose.  This  is 
particularly  true  when,  as  here,  as  a  result  of  such  an 
arrangement,  both  the  title  and  the  ownership  of  the 
property  is  left  in  substantially  the  same  situation  as 
it  was  as  conununity  property,  but  out  of  the  reach  of 
the  statute  unless  the  arrangement  is  disregarded. 

Subsequent  decisions  of  the  Supreme  Court  in  which 
the  doctrine  of  Lucas  v.  Earl,  supra,  has  been  applied 
make  it  clear  that  the  Court  regarded  the  assignment 
of  the  income  in  that  case  as  complete  before  the  tax- 
able year. 

Thus  in  Burnet  v.  Leininger,  285  U.  S.  186,  142,  the 
Court  expressly  assumed  that  Mrs.  Leininger,  the 
assignee  of  one-half  of  the  income  received  by  her  hus- 
band from  a  partnership,  had  become  the  beneficial 
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owner  of  such  half,  saying  that  it  was  still  true  that 
he,  and  not  she,  was  the  member  of  the  firm,  and  that 
she  had  only  a  derivative  interest.  So  in  Burnet  v. 
Wells,  289  U.  S.  670,  677,  the  Court  said,  citing  both 
the  Earl  and  Leininger  cases  in  su^Dport  thereof,  as 
well  as  other  decisions  following  them,  that  at  times 
escape  from  the  tax  had  been  blocked  by  the  resources 
of  the  judicial  processes  without  the  aid  of  legislation, 
and  that  in  these  and  other  cases,  there  had  been  a 
progressive  endeavor  by  the  Congress  and  the  courts 
to  bring  about  a  correspondence  between  the  legal  con- 
cept of  ownership  and  the  economic  reality  of  enjoy- 
ment or  fruition,  and  that,  "Of  a  piece  with  that 
endeavor  is  the  statute  now  assailed."  Could  it  pos- 
sibly be  denied  that  of  a  piece  with  that  endeavor  is 
the  statute  here  assailed? 

Again,  in  United  States  v.  Joliet  &  Chicago  R.  Co., 
315  U.  S.  44,  46,  the  Court  said  Lucas  v.  Earl,  supra, 
had  held  that  a  husband's  salary  was  taxable  to  him 
though  by  contract  with  his  wife  half  of  it  vested  in 
her  when  paid.  In  Helvering  \.  Horst,  311  U.  S.  112, 
114-115,  the  Court  pointed  out  that  in  both  the  Earl 
and  Leininger  cases  the  assignment  of  compensation 
for  services  had  preceded  the  rendition  of  the  services, 
and  in  Commissioner  v.  Harmon,  323  U.  S.  44,  46,  the 
Court  said: 

Under  Lucas  v.  Earl  an  assignment  of  income 
to  be  earned  or  to  accrue  in  the  future,  even  though 
authorized  by  state  law  and  irrevocable  in  char- 
acter, is  ineffective  to  render  the  income  immune 
from  taxation  as  that  of  the  assignor. 

Finally,  in  Poe  v.  Seaborn,  282  U.  S.  101, 117,  the  Court 
said : 

In  the  Earl  case  a  husband  and  wife  contracted 
that  any  property  they  had  or  might  thereafter 
acquire  in  any  way,  either  by  earnings  (including 
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salaries,  fees,  etc.),  or  any  rights  by  contract  or 
otherwise,  "shall  be  treated  and  considered  and 
hereby  is  declared  to  be  received  held  taken  and 
owned  by  us  as  joint  tenants  ..."  We  held  that, 
assuming  the  validity  of  the  contract  under  local 
law,  it  still  remained  true  that  the  husband's  pro- 
fessional fees,  earned  in  years  subsequent  to  the 
date  of  the  contract,  were  his  individual  income, 
"derived  from  salaries,  wages,  or  compensation 
for  personal  services"  under  §§  210,  211,  212  (a) 
and  213  of  the  Revenue  Act  of  1918.  The  very 
assignment  in  that  case  was  bottomed  on  the  fact 
that  the  earnings  would  be  the  husl)and's  prop- 
.  erty,  else  there  would  have  been  nothing  on  which 
it  could  operate. 

To  be  sure,  the  Court  concluded  that,  in  view  of  the 
fact  that  the  case  involved  the  income  tax  on  com- 
munity ])roperty,  a  different  question  was  presented, 
because,  under  community  property  law,  "the  earn- 
ings are  never  the  propert}^  of  the  husband,  but  that 
of  the  community."  But  it  was  precisely  that  situa- 
tion which  Congress  intended  to  overcome  in  enacting 
Section  1000(d)  so  far  as  concerns  the  taxation  of  gifts 
of  community  property,  including  the  earnings  of  either 
spouse.  And  it  did  so  by  providing,  in  effect,  that  the 
ownership  of  community  property  was  for  gift  tax 
purposes  attributable  to  the  spouse  to  whom  it  was 
economically  attributable.^  If  Congress  had  similarly 
attributed  the  ownership  of  such  property  for  income 
tax  purposes  to  the  spouse  to  whom  it  was  economically 
attributable,  there  could,  of  course,  be  no  question  that 
the  principle  of  Lucas  v.  Earl,  supra,  would  be  ap- 
plicable. No  reason  is  perceived,  therefore,  why  it 
should  not  apply  to  Section  1000(d). 


2  See  H.  Rep.  No.  2333,  77th  Cong.,  2d  Sess.,  p.  169  (1942-2 
Cum.  Bull.  372,''^),  as  also  S.  Rep.  No.  1631,  same  Cong,  and 
Sess.,  pp.  231-233,  243  (1942-2  Cum.  Bull.  504). 
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It  should  in  passing  be  noted  that  nothing  said  by 
this  Court  in  either  Johnson  v.  United  States,  135  F. 
2d  125,  or  in  Bogan  v.  Kammerdiner,  140  F.  2d  569, 
detracts  from  these  considerations.  In  the  Johnson 
case,  the  assignment  was  of  income  which  had  already 
been  earned;  and  in  the  Kammerdiner  case  the  ques- 
tion was  whether  property  jointly  held  at  the  wife's 
death  was  economically  attributable  to  the  surviving 
husband.  Similarly,  in  Commissioner  v.  Giannini,  129 
F.  2d  638  (C.A.  9th),  the  sole  question  was  whether 
the  income  which  had  been  attributed  to  the  taxpayer 
had  in  fact  been  beneficially  received  by  him. 

Moreover,  neither  the  case  of  Helve  ring  v.  Hickman, 
70  F.  2d  985  (C.A.  9th),  upon  which  the  taxpayer 
heavily  relied  below,  nor  the  case  of  Van  Every  v. 
Commissioner,  108  F.  2d  650  (C.A.  9th),  which  the 
Court  regarded  as  being  on  all-fours  with  the  Hick- 
man case,  in  any  way  affects  the  validity  of  the  con- 
clusion that  the  division  of  the  taxpayer's  earnings 
attracts  the  tax  here  in  question  even  if  they  were  con- 
verted into  separate  property  by  the  agreement.  Both 
of  these  cases  involved  a  relinquishment  by  one  spouse 
of  the  earnings  of  the  other ;  and,  as  this  Court  pointed 
out  in  the  Hickman  case,  p.  987,  the  result  which  the 
agreements  achieved  in  them  is  precisely  the  result 
which  the  statute  involved  in  Lucas  v.  Earl  intended 
to  achieve,  namely,  to  attribute  the  income  for  income 
tax  purposes  to  the  spouse  who  had  earned  it.  It  was 
for  this  reason  that  the  Court  thought  the  principles 
of  that  case  did  not  serve  to  deprive  the  agreements  of 
their  normal  effect  for  federal  income  tax  j^urposes. 
There  was,  therefore,  no  reason  for  not  recognizing  the 
effectiveness  of  the  agreement  for  federal  tax  pur]30ses 
in  either  the  Hickman  or  the  Van  Every  case,  and 
there  is  no  necessity  for  inquiring  whether,  in  some 
other  situation,  such  an  agreement  should  not  be  given 
effect  to  defeat  the  tax.     As  indicated,  that  question 
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was  not  before  this  Court  in  either  case  and  was,  there- 
fore, not  answered  by  it  in  either  of  them.  But  the 
statute  here  also  intended  to  achieve  the  same  result 
for  gift  tax  purposes,  i.e.,  to  attribute  the  gift  of  in- 
come to  the  spouse  to  whom  it  was  economically  attrib- 
utable. 

We,  therefore,  respectfully  submit  that  the  finding 
of  the  Tax  Court  that  the  agreement  did  not  convert 
the  property  from  community  to  separate  property  is 
supported  by  the  evidence  and  should  not  be  reversed ; 
but  that,  if  on  the  other  hand  it  is  thought  that  the 
agreement  effected  such  conversion,  then  that  it  was 
nevertheless  ineffective  to  prevent  the  application  of 
Section  1000(d). 

II 

The  Division  of  the  Taxpayer's  Earnings  Bet^veen  Himself  and 
His  Wife  in  the  Taxable  Years  in  Question  Into  the  Separate 
Property  of  Each  Constitutes  a  Gift  by  Him  to  Her  of  a 
Moiety  Thereof  in  Each  of  Those  Years  Within  the  Meaning 
of  Section  lOOO(cl)  of  the  Code 

In  addition  to  the  primary  question  involving  the 
construction  of  Section  1000(d)  of  the  Code,  the  tax- 
payer argued  in  the  Tax  Court  that,  if  the  division  of 
the  community  property  of  himself  and  his  wife  be- 
tween them  constituted  a  transfer  within  the  meaning 
of  Section  1000(a)  it  was  for  an  adequate  and  full 
consideration  in  money  or  money's  worth,  within  the 
meaning  of  Section  1002.  We  assume  that  the  taxpayer 
will  renew  that  contention  here.  Consequently,  we 
shall  also  divide  this  part  of  our  argument  into  two 
parts.  Thus,  under  subpoint  A,  we  shall  undertake 
to  show  that  Section  1000(d)  comprehends  a  division 
of  community  property  into  the  separate  property  of 
each  spouse,  and  under  subpoint  B  shall  undertake  to 
demonstrate  that  the  taxpayer  did  not  receive  such 
consideration  within  the  meaning  of  Section  1002. 
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A.  Section  1000(d)  applies  to  divisions  of  community 
property  into  the  separate  property  of  the  spouses 

The  Tax  Court's  rejection  of  the  Commissioner's  con- 
tention that  Section  1000(d)  embraces  a  division  of 
community  property  between  the  spouses,  as  the  ap- 
plicable Treasury  Regulations,  namely,  Section  86.2(c) 
(Appendix,  infra) ,  provide,  involves  a  tissue  of  errors, 
the  most  egregious,  and  indeed  all  comprehending  of 
which  is  the  fact  that  it  struck  down  these  Eegulations. 

We  assume,  however,  that  the  taxpayer  will  argue 
that  this  Court  has  already,  in  effect,  itself  struck  down 
these  Regulations  in  the  case  of  Rickcnherg  v.  Com- 
missioner, 177  F.  2d  114,  because  therein  the  Court  not 
only  struck  down  the  cognate  estate  tax  Regulations, 
but  particularly  because,  in  its  opinion  (p.  117,  fn.  3) 
it  referred  to  the  fact  that,  in  the  case  at  bar,  the  Tax 
Court  had  struck  down  the  gift  tax  Regulations  here  in- 
volved. Tlie  contention  assumes,  of  course,  that  the 
Court  referred  to  this  fact  in  support  of  its  action  in 
striking  down,  in  its  turn,  the  estate  tax  Regulations. 
However,  even  if  we  regard  such  a  conclusion  to  be 
justified,  we  do  not  understand  that  the  Court  intended 
by  its  decision  in  the  Eickenherg  case  to  foreclose  the 
Government  in  fully  and  adequately  presenting  its 
contentions  in  the  case  at  bar  that  the  provision  of  Sec- 
tion 86.2(c)  of  Treasury  Regulations  108  is  valid  in 
providing  that  a  division  of  community  property  be- 
tween the  spouses  into  the  separate  property  of  each 
is  within  Section  1000  (d).  In  any  case,  we  cannot  ac- 
cept as  correct  the  action  of  this  Court  in  striking  down 
Section  81.15  of  Treasury  Regulations  105,  promul- 
gated to  carry  Section  813  (d)  (5)  of  the  estate  tax 
statute  into  effect,  or  its  implicit  approval  of  the  Tax 
Court's  action  in  striking  down  the  cognate  gift  tax 
Regulations  here  in  question. 


27 

While  we  do  not  intend  to  reargue  the  Rickenherg 
case  here,  nevertheless,  what  we  have  to  say  here  in 
support  of  these  Regulations  will,  we  think,  so  con- 
clusively demonstrate  error  in  the  Court's  striking 
down  the  estate  tax  Regulations  that  the  Court  may 
feel  itself  constrained  to  overrule  its  decision  in  that 
case,  as  we  think  it  should.  In  the  meantime,  the  Solici- 
tor General  has  authorized  the  filing  of  a  petition  for 
certiorari  in  the  Rickenherg  case,  and  the  petition  will 
no  doubt  be  filed  before  this  brief  is  filed.  Tlius,  in 
any  event,  the  decision  in  Ihe  Rickenherg  case  should 
be  put  aside,  long  enough,  at  least,  to  permit  the  Gov- 
ernment fully  to  marshal  the  facts  here  which  support 
its  contention  that  the  Tax  Court  committed  grievous 
error  in  striking  down  the  gift  tax  Regulations. 

At  the  very  outset,  therefore,  we  wish  to  call  the 
Court's  attention  to  the  fact  that,  even  before  tlie  Tax 
Court's  decision  in  this  case  was  promulgated.  Con- 
gress had  itself  accepted  the  construction  placed  by 
Section  86.2(c)  of  Treasury  Regulations  108  upon  Sec- 
tion 1000(d)  as  being  the  correct  one.  This  is  so  be- 
cause, by  Section  361(a)  of  the  Revenue  Act  of  1918, 
c.  168,  62  Stat.  110  (Appendix,  infra).  Congress 
amended  Section  812  of  the  Internal  Revemie  Code  so 
as  by  Subsection  (e)  (2)  (C)  (i)  thereof  to  provide,  on 
the  one  hand,  for  the  exclusion  from  the  estate  tax  base, 
for  the  purpose  of  computing  the  marital  deduction,  of 
conversions  of  community  property  into  the  separate 
property  of  the  spouses  effected  both  prior  and  snh- 
seqiient  to  the  period  during  which  Section  1000(d) 
was  effective;  the  corollary  of  this  provision  being  the 
inclusion  in  the  estate  tax  base  of  such  conversions  as 
were  effected  during  the  period  that  Section  1000(d) 
was  effective.  Similarly,  by  Section  372  of  the  1948 
Act  (Appendix,  infra),  Congress  amended  Section 
1004  of  the  Code  so  as  by  Subsection  (a)  (3)  (F)  (iii) 
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of  that  section  to  provide  for  the  exclusion  from  the 
gift  tax  base,  for  the  purpose  of  computing  the  marital 
deduction,  only  of  conversions  of  community  property 
hettveen  the  donor  and  the  donee  spouse — mark  these 
words — which  occurred  both  prior  to  and  after  the 
period  during  which  Section  1000(d)  was  effective. 
The  obvious  reason  for  not  excluding  from  such  bases 
in  both  cases  conversions  which  were  effected  during  the 
period  that  Section  1000(d)  was  in  etfect  was  that,  dur- 
ing such  period  such  conversions  were  regarded  by 
Congress  as  constituting  taxable  transfers  to  the  spouses 
to  whom  the  property  was  not  economically  attributa- 
ble under  Section  1000(d).  Thus  the  striking  down  of 
the  Regulations  upsets  the  calculation  of  the  marital 
deduction  expressly  provided  by  Congress,  in  Section 
812(e)(2)  in  computing  the  estate  tax  and  in  Section 
1004(a)  (?))  in  computing  the  gift  tax.  In  this  connec- 
tion, of  course,  sight  should  never  be  lost  of  the  fact  that 
the  purpose  of  such  marital  deductions  was  to  place 
citizens  of  common  law  states  in  a  position  of  equality 
for  both  estate  and  gift  tax  purposes  with  residents  of 
conununity  property  states.  See  H.  Rep.  No.  1274, 
80th  Cong.,  2d  Sess.,  pp.  24-26  (1948-1  Cum.  Bull.  241, 
260-261) ;  S.  Rep.  No.  1013,  same  Cong,  and  Sess.,  pp. 
26-29  (1948-1  Ciun.  Bull.  285,  303-80()).  That  full 
equality  was  achieved  by  the  1948  amendments  may  well 
be  questioned,  but  at  least  Congress  thought  that  such 
amendments  would  serve  l)etter  to  equalize  these  taxes 
than  the  1942  amendments  had  done,  for  both  reports 
above  referred  to  specifically  so  state,  pp.  26  and  27, 
respectively  (1948-1  Cum.  Bull.,  i3p.  261,  305,  respec- 
tively).' 


^  For  an  instructive  discussion  of  the  background  of  the  1948 
Act,  see  Su2;arman,  Estate  and  Gift  Tax  Equalization,  36  Cal.  L. 
Rev.,  223-226  (1948). 
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Thus,  while,  as  stated,  under  Section  812(e)(2)(C) 
(i)  and  Section  1004(a)  (8)  (F)  (iii),  community  prop- 
erty, which  is  excluded  from  the  estate  and  gift  tax 
bases,  includes  the  separate  property  acquired  as  a  re- 
sult of  a  division  of  community  property  between  the 
spouses,  when  such  division  takes  place  both  before  and 
after  the  period  during  which  Section  1000(d)  was  in 
effect,  separate  property  resulting  from  such  division 
occurring  during  the  effective  period  of  that  Section  is 
not  treated  as  community  property  and  is  included  in 
the  bases  under  Sections  812(e)  (2)  (C)  (i)  and  1004(a) 
(3)(F)(iii)    for  determining  the  marital   deduction. 

We  think  it  brooks  no  denial  that  Congress  included 
in  the  estate  and  gift  tax  bases,  for  purposes  of  comput- 
ing the  marital  deduction,  conversions  of  community 
property  occurring  during  the  period  in  which  the  1942 
Amendments  were  in  effect,  because  it  regarded  them 
as  having  constituted  taxable  transfers  under  Section 
1000(d).  Indeed,  there  is  no  other  conceivable  reason 
why  Congress  should  so  painstakingly  have  differenti- 
ated between  conversions  occurring  during  that  period 
and  those  occurring  both  before  and  thereafter.  See 
Surrey,^  Federal  Taxation  of  the  Family — The  Reve- 
nue Act  of  1948,  61  Harv.  L.  Rev.  (1948)  1097,  where 
the  author  explains  the  exception  in  respect  of  the  estate 
tax  and  the  reason  therefor  which  we  have  given,  as 
follows  (pp.  1124-1125)  : 

Some  separately  held  property  is  treated  as  com- 
munity property.  In  the  case  of  community  prop- 
erty which  was  converted  in  [the]  calendar  [year] 
1942,  or  is  converted  after  April  2,  1948,  into  sep- 
arately held  property  of  the  spouses  (including 
joint  tenancy  or  any  other  form  of  joint  owner- 


^  The  author,  Stanley  S.  Surrey,  now  at  the  School  of  Juris-^ 
prudence  of  the  University  of  California,  was  Tax  Legislatimi. 
Counsel  of  the  Treasury  Department  in'  the  years  1942  to  1947, 
inclusive. 
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shij^),  the  separate  parts  are  considered  community 
property  for  the  purpose  of  the  50%  limitation  and 
hence  must  be  subtracted  to  find  the  adjusted  gross 
estate.  Since  no  gift  tax  was  or  is  payable  on  such 
conversion,  failure  to  require  subtraction  of  such 
property  for  purposes  of  the  limitation  would  make 
avoidance  of  the  entire  special  community  property 
rule  relatively  simple.  But  the  safeguard  adopted 
involves  tracing  problems,  especially  since  its  ef- 
fectiveness demands  that  the  artificial  community 
property  designation  still  apply  to  any  separate 
property  received  in  subsequent  exchanges.  Con- 
versions in  the  period  between  1942  and  April  2, 
1948,  are  not  within  this  artificial  treatment,  since 
a  gift  tax  was  payable  then. 

A  similar  explanation  is  made  by  him  ^  (pp.  1141- 
1142)y  of  the  exception  in  respect  of  the  gift  tax.^ 

The  basis  of  both  Sections  811(d)(5)  and  1000(d), 
of  course,  is  that,  for  estate  and  gift  tax  purposes,  Con- 
gress treated  the  one  to  whom  the  property  was  economi- 
cally attributable  as  the  owner  of  the  property,  in 
studied  disregard  of  the  rules  of  state  law  winch  give 
to  each  spouse  a  so-called  vested  interest  in  one-half  of 
the  property.  Poe  v.  Seaborn,  282  U.  S.  101,  whose  doc- 
trine was,  in  TJmted  States  v.  Malcolm,  282  U.  S.  792, 


^  Sugarman  does  not  specifically  explain,  in  his  article  referred 
to  in  fn.  3,  supra,  why  under  Section  812(e)  (2)  (C)  (i)  and  Sec- 
tion 1004(a)  (F)  (iii)  transfers  of  community  property  between 
husband  and  wife,  made  during  the  effective  period  of  the  1942 
estate  and  gift  tax  amendments,  were  includible  in  the  estate  and 
gift  tax  base  for  purposes  of  the  marital  deduction,  though  he 
does  explain  (pp.  269  and  273)  that  only  such  divisions  as  were 
made  in  1942  and  after  April  2,  1947,  are  includible  therein. 
However,  in  this  connection,  he  points  out  (p.  769,  fn.  168)  that 
transfers  of  ]M-e-1927  community  property  of  the  spouses,  i.e., 
those  made  before  and  after  the  effective  period  of  the  1942 
amendments  referred  to  in  the  text  which  the  footnote  supports, 
are  includible,  because  the  gift  tax  was  paid  thereon;  and,  as  we 
have  said,  this  is  precisely  the  reason  why  such  division  under 
Section  1000(d)  was  made  includible  under  the  1948  Act  in  both 
the  estate  and  gift  tax  bases. 
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regarded  by  the  Supreme  Court  as  applicable  to  Cali- 
fornia post-1927  community  property.  See  H.  Rep. 
No.  2333,  77tli  Cong.,  2d  Sess.,  pp.  160, 169  (1942-2  Cum. 
Bull.  372,  489,  496),  as  well  as  S.  Rep.  No.  1631,  same 
Cong,  and  Sess.,  pp.  231-232,  243  (1942-2  Cum.  Bull. 
504,  673-674,  682),  already  referred  to  in  fn.  2,  supra. 
Both  reports  expressly  state  that  Section  811(d)(5) 
attributes  the  transfer  to  the  spouse  to  whom  the  prop- 
erty is  economically  attributable  and  thus  establishes 
a  uniform  federal  rule  for  apportioning  the  respective 
contributions  of  the  spouses  regardless  of  varying  local 
rules  of  apportionment,  and  that,  accordingly,  state 
presumptions  are  not  operative  against  the  Commis- 
sioner.   Certainly,  nothing  could  be  jjlainer. 

However,  if  more  is  required,  we  respectfully  refer 
the  Court  to  the  discussion  of  both  Sections  811(d)  (5) 
and  1000(d)  by  Paul '  in  his  1946  Supplement  to  Fed- 
eral Estate  and  Gift  Taxation,  where  he  says  (pp. 
210-211),  first  with  regard  to  Section  811(d)  (5) : 

Although  the  statute  [Section  811(d)(5)]  does 
not  expressly  mention  interspousal  transfers,  there 
is  certainly  no  implication  that  it  was  intended  to 
embrace  only  transfers  to  third  persons.  As  a 
matter  of  fact,  the  very  absence  of  any  language  of 
limitation  is  cogent  evidence  that  none  was  intended. 
Moreover,  a  contrary  conclusion  would  require 
one  to  assume  that  while  Congress  took  pains  to 
establish  a  special  rule  for  community  property 
owned  by  the  decedent  and  spouse  at  the  former's 
death,  regardless  of  whether  the  property  passes 
to  the  spouse  or  another,  for  some  reason  it  has 
applied  the  same  rule  to  taxable  inter  vivos  trans- 
fers only  if  the  property  is  bestowed  upon  a  third 

^  Aside  from  being  the  outstanding  authority  on  federal  gift  and 
estate  taxation,  Randolph  E.  Paul  was  Tax  Adviser  of  the  Treasury- 
Department  in  1942  and  represented  the  Treasury  before  the  Con- 
gressional Committees  in  connection  with  the  1942  Revenue  Bill, 
which  became  the  Revenue  Act  of  1942,  c.  619,  56  Stat.  798.  Later, 
of  course,  he  served  as  Chief  Counsel  of  the  Treasury. 
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person.  The  anomaly  becomes  all  the  more  strik- 
ing when  it  is  recalled  that  the  provisions  reach- 
ing transfers  prior  to  death  are  intended  to  prevent 
avoidance  of  the  tax  which  would  apply  if  the  prop- 
erty had  been  retained  until  death. 

Following  this  up,  Paul  explains  Section  1000 (d)  in 
relation  to  Section  811(d)  (5),  as  follows  (pp.  719-721) : 

Section  1000(d)  of  the  Code  conforms  closely  to 
the  basic  estate  tax  amendments.  The  property  is 
taxed  to  one  spouse  or  the  other  on  the  basis  of  eco- 
nomic source.  There  is,  however,  a  difference  in 
the  play  of  presumptions.  Under  the  estate  tax 
provision,  which  is  somewhat  analogous  to  the  stat- 
ute governing  joint  tenancies  and  tenancies  by  the 
entirety,  there  is  an  initial  presumption  that  the 
community  property  is  attributable  to  the  decedent, 
whether  husband  or  wife.  The  gift  tax  amendment, 
on  the  other  hand,  attributes  community  property 
to  the  husband  in  all  cases  unless  the  contrary  is 
shown.  Each  amendment  is  conveniently  fashioned 
to  suit  the  needs  of  the  occasion. 

The  change  in  gift  tax  incidence  is  not  confined  to 
transfers  of  community  property  to  third  persons. 
According  to  the  regulations,  the  amendment  ap- 
plies as  well  "to  a  division  of  such  community  prop- 
erty between  husband  and  wife  into  the  separate 
property  of  each,  and  to  a  transfer  by  the  husband 
and  wife  of  any  part  of  such  community  property 
into  the  separate  property  either  of  the  husband  or 
of  the  wife,  or  into  a  joint  estate  or  tenancy  by  the 
entirety  of  both  spouses.  In  all  of  such  cases  the 
value  of  the  property  so  transferred  or  so  divided, 
as  the  case  may  be,  is  a  gift  by  the  husband  to  the 
extent  that  it  exceeds  the  aggregate  amount  of  the 
value  of  that  portion  which  is  shown  to  be  economi- 
cally attributable  to  the  wife  .  .  .  and  of  the  value 
of  the  husband's  interest  in  such  property  after 
such  transfer  or  division.  The  value  of  the  prop- 
erty so  transferred  or  so  divided,  as  the  case  may  be, 
is  a  gift  by  the  wife  to  the  extent  that  the  portion 
of  such  value  which  is  shown  to  be  economically  at- 
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tributable  to  her  .  .  .  exceeds  the  value  of  her  in- 
terest in  such  property  after  such  transfer  or  divi- 
sion." 

The  regulations  solve,  at  least  temporarily  until 
the  courts  have  spoken,  the  question  whether  Sec- 
tion 1000(d)  extends  to  a  division  of  community 
l^roperty  between  the  spouses  or  the  transformation 
of  such  property  into  the  separate  property  of  one 
of  the  spouses  or  property  owned  by  the  spouses 
jointly,  by  the  entirety  or  in  common.  Few,  if  any, 
will  quarrel  with  the  amendment's  effect  upon 
transfers  of  community  property  to  third  persons, 
once  strongly  entrenched  assumptions  about  the 
Constitution  are  overcome.  There  is  a  tendency, 
however,  to  place  interspousal  transfers  within  an 
insulated  compartment,  wherein  community  prop- 
erty concepts  may  continue  an  undisturbed  and 
hence  happy  existence.  This  attitude  seems  to  be 
premised  upon  two  factors,  namely,  the  absence 
from  the  amendment  of  an  express  reference  to 
interspousal  transfers  and  the  wife's  position  as 
co-owner  in  community  xu'0]ierty  theory.  Before 
examining  these  factors  as  they  affect  the  merits  of 
the  regulation,  the  effect  of  limiting  the  amendment 
to  transfers  outside  the  community  should  he  noted. 
Under  the  estate  tax  the  transfer  to  the  wife  of 
connnunity  property  attributable  to  the  decedent- 
husband  is  taxable  to  the  latter 's  estate.  It  makes 
no  difference  whether  the  wife  or  a  stranger  suc- 
ceeds to  the  ownership.  But  if  the  complementary 
gift  tax  provision  did  not  include  inters]wu!--al 
transfers,  the  husband  would  be  free  to  effect  the 
same  result  during  life  without  payment  of  a  com- 
mensurate tax.  Moreover,  even  avoidance  of  gift 
tax  upon  transfers  to  third  persons  would  be  en- 
couraged. A  husband  wishing  to  make  a  gift  of 
community  property  to  others  would  first  divide 
the  i^roperty  into  equal  portions,  the  husband  own- 
ing one  and  the  wife  the  other,  and  at  a  later  date 
each  could  transfer  his  share  to  the  desired  bene- 
ficiary. The  amendment  would  simply  be  turned 
into  a  fairly  useless  gesture,  effective  only  as  to 
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those  who  failed  to  do  the  necessary  maneuvering. 
It  seems  more  reasonable  to  assume,  however,  that 
in  enacting  legislation  to  deal  with  inter  vivos  trans- 
fers of  community  property,  Congress  intended  the 
legislation  to  be  effective,  especially  since  it  is 
intended  to  "protect"  the  estate  tax. 

While  Section  1000(d)  does  not  expressly  men- 
tion the  reshuffling  of  ownership  as  between  the 
spouses,  it  does  not  follow  that  the  regulations  have 
gone  too  far  afield.  The  purpose  of  the  section, 
reflected  as  well  by  the  estate  tax  amendment,  is 
to  i^ierce  the  property  categories  of  local  law  and  to 
attribute  ownership  of  the  connnunity  property  to 
one  spouse  or  the  other  in  the  light  of  stated 
economic  criteria.  If — to  take  the  sim2)lest  and 
most  common  case — the  community  property  is 
comi)letely  attributable  to  the  husband,  it  is  treated 
as  if  it  belongs  solely  to  him.  Hence  it  makes  no 
difference  whether  the  property  is  given  to  the  wife 
or  to  a  third  person,  unless  the  diff'erence  derives 
from  the  wife's  co-ownership  under  local  law. 
However,  a  distinction  established  on  this  basis 
would  simply  read  back  into  the  statute  the  very 
concept  of  ownersliip  which  engendered  the  dis- 
criminations calling  for  legislation.  And  it  would 
require  one  to  assume  that  the  gift  tax  treatment  of 
interspousal  transfers  Avas  intended  to  diverge 
sharply  from  the  status  of  such  transfers  under  the 
estate  tax,  although  the  committee  reports  observe 
that  the  gift  tax  amendment  "is  similar  to  the 
estate  tax  amendment."^ 

Although  Sections  811  (d)  (5)  and  1000(d)  do  not  ex- 
pressly refer  to  interspousal  transfers,  the  broad  lan- 
guage used  assuredly  covers  them,  as  well  as  transfers 
of  community  property  to  third  persons.     As  stated 


■^  As  we  have  shown,  the  1948  legislation  completely  confirms 
the  correctness  of  Paul's  analysis  of  the  problem  and  demonstrates 
as  baseless  the  criticism  of  it  by  Brown  and  Sherman  in  their 
article  Division  of  Community  Property  as  Taxable  Gifts,  22  Cal. 
State  Bar  Journal  122  (1947),  which  the  taxpayer  cited  and  relied 
on  below  and  will  no  doubt  again  cite  and  rely  on  here. 
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by  Paul,  supra,  p.  210,  "the  very  absence  of  any  lan- 
guage of  limitation  is  cogent  evidence  that  none  was  in- 
tended," citing,  fn.  34,  Commissioner  v.  Bed's  Estate, 
129  F.  2d  243, 244-246  (C.A.  2d) .    Here  the  avowed  pur- 
pose of  Congress  was,  as  stated,  so  far  as  it  was  pos- 
sible by  the  method  adopted,  to  do  away  with  the  pref- 
erential estate  and  gift  tax  treatment  of  community 
property  and  to  equalize  these  taxes  as  between  citizens 
of  common  law  and  community  property  states.    But 
this  could  fully  be  accomplished  by  such  means  only 
by  regarding  the  spouse  to  wliom  the  community  prop- 
erty was  economically  attributal)le  as  its  owner  not  only 
for  purposes  of  transfer  to  third  persons,  but  for  pur- 
poses of  interspousal  transfers  as  well.     The  basic 
premise  of  both  Sections  811(d)(5)   and  1000(d)   is 
that  the  spouse  who  is  the  economical  source  of  com- 
munity property  has  a  sufficient  property  interest  in 
the  other  spouse's  half  to  justify  inclusion  of  its  value 
on  the  one  hand  in  the  decedent 's  gross  estate  and  on  the 
other  in  the  total  amount  of  gifts  when  it  has  been  con- 
veyed inter  vivos  not  only  to  a  third  person,  but  to  the 
other  spouse,  as  well,  by  a  transfer  described  in  Sec- 
tion 1000(d).     The  statute  not  only  does  not  exempt 
from  its  terms  interspousal  transfers,  but  no  rational 
reason  has  or  can  be  suggested  for  assuming  that  Con- 
gress intended  to  exempt  them.     To  the  contrary,  the 
statute  focuses  on  the  transfer  by  the  husband  of  his 
interest  in  his  wife's  community  half  of  the  property  as 
a  taxable  event,  and  where  there  has  been  such  a  trans- 
fer it  obviously  is  irrelevant  who  might  be  the  trans- 
feree.   The  statute  would  fail  of  its  purpose  wholly  to 
equalize  these  taxes  as  between  citizens  of  common  law 
and  community  property  law  states  within  the  frame- 
work of  the  1942  amendments,  unless  Section  1000(d) 
encompassed  interspousal  transfers.     Thus  if,  never- 
theless, such  an  exception  is  made  by  the  courts,  it  will 
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be  nothing  short  of  a  wholly  unwarranted  judicial  graft 
upon  the  statute,  for  such  an  exception  is  in  the  teeth 
of  the  Congressional  purpose  to  equalize  the  tax  and,  to 
the  extent  of  the  exception,  thwarts  such  purpose. 

Assuredly,  there  is  nothing  to  prevent  Congress  from 
treating  the  husband,  except  to  the  extent  the  com- 
munity property  is  economically  attributable  to  the  wife, 
as  the  owner  thereof  and  accordingly  taxing  him  upon 
its  transfer  to  the  other  spouse.  His  exclusive  manage- 
ment and  control  are  sufficient  for  this  insofar  as  the 
wife's  half  of  the  projDerty  is  concerned.^  The  power 
of  Congress  to  regard  the  shifting  of  the  husband's 
control  over  the  wife's  half  of  the  community  property 
as  a  sufficient  basis  for  both  estate  and  gift  tax  pur- 
poses can,  of  course,  no  longer  be  questioned.  Fernan- 
dez v.  Wiener,  326  U.  S.  340;  United  States  v. 
Bompel^  326  U.  S.  367.  But  to  concede,  as  it  must 
be  conceded,  that  the  husband  may  be  treated  as  the 
owner  of  that  property  interest  in  respect  of  transfers 
to  a  third  person,  is  likewise  to  concede  that  he  may  be 
treated  as  such  o\vner  in  respect  of  an  interspousal 
transfer.  It  would  seem  to  follow  that  since  he  must 
be  so  considered  in  the  one  case,  he  must  likewise  be  so 
considered  in  the  other,  as  the  Regulations,  correctly,, 
w^e  think,  provide. 


8  Section  161(a)  pf  Deering's  Civil  Code  of  California  (1949) 
expressly  provides  that  ilie  wife's  present,  existing  and  equal 
interest  in  the  community  property  sliall  he  under  the  management 
and  control  of  the  husband.  Under  Section  172  of  the  Civil  Code 
the  husband  has  management  and  control  of  community  jiersonal 
property,  with  like  absolute  power  of  disposition,  other  than  testa- 
mentary, as  he  has  over  his  separate  property,  except  that  he  can 
not  give  it  away  w^ithout  a  valuable  consideration  and  he  can  not 
dispose  of  the  home  furnishings  or  the  apparel  of  the  wife  or  minor 
children  without  the  wife's  written  consent.  The  wife  also,  under 
Section  172a,  must  join  in  executing  any  conveyance,  or  lease  in 
excess  of  one  year,  of  community  real  estate.  Under  these  sections 
the  community  property,  both  real  and  personal,  may  be  used  to 
pay  the  husband's  separate  debt  and  tort  liabilities.  Grolemund 
v.  Cajjerata,  17  Cal.  2d  679,  certiorari  denied,  314  U.  S.  612. 
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As  the  Supreme  Court  said  in  Commissioner  v.  South 
Texas  Co.,  333  U.  S.  496,  501 : 

This  Court  has  many  times  declared  that  Treas- 
ury regulations  must  be  sustained  unless  unrea- 
sonable and  plainly  inconsistent  with  the  revenue 
statutes  and  that  tJaey  constitute  contemporaneous 
constructions  by  those  charged  with  administration 
of  these  statutes  which  should  not  be  overruled 
except  for  weighty  reasons. 

citing  Fawcus  Machine  Co.  v.  United  States,  282  U.S. 
375.  The  question  is  not  whether  the  Regulations  are 
free  from  doubt,  but  whether  they  are  reasonable.  Brew- 
ster V.  Gage,  280  U.  S.  327.  The  Regulations  here  not 
only  state  a  conclusion  in  accord  with,  and  indeed  de- 
manded by  the  statutory  language  itself,  but  they  are 
reasonable ;  for,  as  we  have  repeatedly  said,  they  imple- 
ment the  purpose  of  Congress  to  give  geographic  uni- 
formity to  the  estate  and  gift  tax  statutes,  so  that 
transfers  of  the  property  from  one  spouse  to  the  other 
having  similar  economic  aspects  shall  be  treated  alike 
taxwise  throughout  the  United  States.  Moreover,  as 
already  pointed  out,  Congress  in  connection  with  Sec- 
tions 361  and  362  of  the  Revenue  Act  of  1948  has  ap- 
proved the  Regulations.  In  this  connection,  it  has 
been  held  that  a  Regulation  is  not  unreasonable  because 
it  defines  property  for  federal  tax  purposes  in  disregard 
of  local  law.  See  United  States  v.  Pelzer,  312  U.  S.  399, 
402, 403,  and  cases  there  cited,  and  particularly  the  deci- 
sion of  this  Court  in  United  States  v.  Lambeth,  176  F. 
2d  810.  Here,  of  course,  the  statute  itself  disregards  the 
wife's  "ownership"  of  her  community  half  under  local 
law  and  the  Regulations  do  not  go  beyond  the  statute  in 
that  respect. 

Of  course,  what  has  been  said  disposes  of  the  Tax 
Court's  notion  that  the  wife's  ownership  of  one-half  of 
the  community  property  under  California  law  is  a  con- 
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trolling  consideration,  and  that  because  of  such  owner- 
ship there  cannot  be  a  "gift"  for  federal  gift  tax  pur- 
poses of  such  half  from  the  husband  to  the  wife,  with 
the  result  that  a  division  of  the  community  pro]3erty 
between  them  cannot  be  regarded  as  a  transfer  from  the 
husband  to  her  of  such  half.  Also  disposed  of,  we  think, 
is  the  Tax  Court's  corollary  notion  that,  because  of  the 
status  of  the  title  to  community  property  under  local 
law,  no  intention  can  be  imputed  to  Congress  to  attribute 
the  ownership  thereof  to  the  spouse  to  whom  it  was 
economically  attributable,  at  least  not  for  the  purpose 
of  imposing  a  gift  tax  upon  its  transfer  to  tlie  other 
spouse. 

Further  disposed  of  is  the  Tax  Court's  definition  of 
the  term ' '  gift ' '  as  used  in  the  statute.  Sections  1000  ( a ) 
and  (d)  and  1002  must,  of  course,  be  read  together.  In 
combination,  they  provide  for  the  imposition  of  the 
gift  tax  upon  a  transfer  of  property  to  the  extent  that 
the  transferor  has  not  received  an  adequate  and  full 
consideration  in  money  or  money's  worth,  including 
transfers  of  community  property  which  are  deemed  to 
be  made  by  the  husband,  except  to  the  extent  the  prop- 
erty is  economically  attributable  to  the  wife.  Obviously, 
Congress  did  not  use  the  word  "gift"  in  Section  1000(d) 
in  a  different  connotation  from  what  it  used  the  word 
"transfer"  in  Section  1000(a)  taken  in  conjunction 
with  the  provisions  of  Section  1002  with  regard  to  con- 
sideration; and  obviously  also  Congress  regarded  the 
husband's  interest  in  the  wife's  community  half  of  the 
property  as  property,  the  transfer  of  which  by  him  was 
to  be  taxed. 

The  Supreme  Court  has  repeatedly  said  that  the 
definition  of  the  word  "gift"  as  used  in  the  statute  is 
not,  as  the  Tax  Court  supposed,  the  common  law  defini- 
tion thereof,  but  embraces  any  transfer  of  an  interest 
in  property  (other  than  one  made  in  the  ordinary  course 
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of  business),  to  the  extent  that  it  was  made  for  less  than 
an  adequate  and  full  consideration  in  money  or  money's 
worth,  and  that  no  donative  intent  is  necessary.  Com- 
missioner  v.  Wemyss,  324  U.  S.  303.  See  also  Merrill 
V.  Fahs,  324  U.  S.  308.  Indeed,  this  Court  has  itself 
so  held.  Commissioner  v.  Greene,  119  F.  2d  383,  386. 
As  the  Supreme  Court  pointed  out  in  the  Wemyss  case, 
p.  306,  Congress  used  the  word  "gifts"  in  its  broadest 
and  most  comprehensive  sense,  choosing  not  to  require 
an  ascertainment  of  what  too  often  is  an  elusive  state  of 
mind.  See  also  to  the  same  effect  Smith  v.  Shauglinessy, 
318  U.  S.  176, 180.  Hence,  for  purposes  of  the  gift  tax, 
as  the  Supreme  Court  said  in  the  Wemyss  case.  Con- 
gress not  only  dispensed  with  the  test  of  ' '  donative  in- 
tent," but  formulated  a  much  more  worka]3le  external 
test,  namely,  that,  when  "property  is  transferred  for 
less  than  an  adequate  and  full  consideration  in  money 
or  money's  worth,"  the  excess  of  such  money  value 
"shall  for  the  purpose  of  the  tax  imposed  by  this  title, 
be  deemed  a  gift  .  .  .";  and  that,  moreover.  Treasury 
Regulations  had  emphasized  that  common  law  con- 
siderations were  not  embodied  in  the  gift  tax. 

Moreover,  the  definition  of  the  term  "gift"  includes 
the  abandonment  of  control  over  the  property.  Smith 
V.  Shaughnessy,  supra,  p.  181;  Merrill  v.  Fahs,  supra; 
Commissioner  v.  Bristol,  121  F.  2d  129  (C.  A.  1st) .  The 
relinquishment  of  a  right  in  property  satisfies  all  of  the 
requirements  of  the  statute.  Burnet  v.  Guggenheim, 
288  U.  S.  280. 

Indeed,  the  tax  is  not  laid  on  the  property  at  all,  but 
on  the  donor's  disposition  of  his  interest  therein,  what- 
ever that  may  be.  Phipps  v.  Commissioner,  91  F.  2d 
627  (C.  A.  10th). 

It  follows  that  the  Tax  Court's  definition  of  the  term 
"gift"  is  erroneous  and  does  not  serve  to  advance  the 
taxpayer's  contention. 


40 

Finally,  on  this  phase  of  the  case,  it  should  be  noted 
that  the  gift  tax  is  an  adjunct  to  the  estate  tax,  its  pur- 
pose being  to  prevent  tax-free  depletion  of  decedents' 
estates  by  requiring  that  the  transferor  receive  not  only 
an  adequate  and  full  consideration,  but  that  this  be  in 
money  or  money's  worth.  Estate  of  Sanford  v.  Com- 
missioner, 308  U.  S.  39, 43 ;  Smith  v.  Shaughnessy,  supra, 
p.  180 ;  Merrill  v.  Fahs,  supra,  p.  311 ;  Commissioner  v. 
Bristol,  supra.  Thus,  contrary  to  the  Tax  Court's  view, 
in  the  case  at  bar,  the  transfer  amply  satisfies  the  re- 
quirement of  Section  1000(d)  in  that  the  taxpayer  re- 
linquished his  control  of  the  property,  or  of  his  wife's 
half. 

There  is  another  argument  which  the  taxpayer  made 
below  and  which  he  will  no  doubt  renew  here,  and  that 
is  that  there  is  no  warrant  in  the  statute  for  the  further 
provision  in  Section  86.2  (c)  of  Treasury  Regulations 
108  to  the  effect  that  a  transfer  of  separate  property 
into  community  property  is  not  subject  to  gift  taxes 
under  Section  1000(d)  as  theretofore.  The  rationale 
of  that  provision,  however,  lies  in  the  fact  that  under 
this  Section  the  economic  right  of  the  property  de- 
termines the  ownership  for  gift  tax  purposes.  It  fol- 
lows that  a  transfer  of  separate  property  by  the  hus- 
band to  the  community  must  be  regarded  as  a  transfer 
by  the  owner  to  himself.  Paul  explains  this  fully  in 
his  1946  Supplement  to  Federal  Estate  and  Gift  Taxa- 
tion, p.  721 : 

Pursuing  further  the  basic  theory  of  a  redefined 
"tax  ownership,"  the  regulations  add  that  no  gift 
tax  liability  is  imposed  upon  ' '  a  transfer  on  or  after 
January  1,  1943,  of  separate  property  of  either 
spouse  into  community  property."  Hence,  if  a 
husband  transforms  his  separate  property  into 
community  property  there  is  no  gift  tax,  since  from 
the  tax  point  of  view  he  is  still  o\^Tier  of  the  prop- 
erty.    On  the  other  hand,  a  subsequent  shift  of 
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ownership  from  the  community  to  the  wife  would 
constitute  a  taxable  transfer. 

Thus,  one  after  the  other,  the  Tax  Court's  reasons  for 
holding  that  the  division  of  the  community  property 
here  in  question  did  not  attract  the  gift  tax  have  been 
shown  to  be  invalid.  To  sum  up,  these  are:  (1)  That 
the  Regulations  are  invalid  in  that  they  provide  that 
Section  1000(d)  comprehends  a  division  of  community 
property  between  the  spouses  into  separate  property; 
(2)  that  Congress  intended  the  state  law  to  be  still  con- 
trolling; (3)  that  the  division  here  in  question  did  not 
satisfy  the  definition  of  the  term  ''gift"  as  used  in  the 
statute,  and  (4)  that  a  relinquishment  of  the  husband's 
control  over  his  wife's  half  of  the  community  property 
did  not  do  so. 

This  leaves  for  consideration  the  question  whether 
the  transfer  here  in  question  was  for  an  adequate  and 
full  consideration  in  money  or  money's  worth  within 
the  meaning  of  Section  1002. 

B.  There  ivas  no  adequate  and  full  consideration  in 
money  or  money's  ivortli  for  the  transfer  tvithin  the 
meaning  of  Section  1002  of  the  Code 

The  consideration  which  Section  1002  requires  is  not 
a  common  law  consideration.  See  Commissioner  v. 
Wemyss,  supra;  Commissioner  v.  Greene,  supra,  and 
Commissioner  v.  Bristol,  supra.  Nor  are  mutual  prom- 
ises sufficient  to  satisfy  the  statutory  requirements. 
Bohinette  v.  Helveriiig,  318  U.  S.  184.  The  considera- 
tion must  benefit  the  donor  in  terms  of  money  and 
money's  worth,  and  must  do  so  adequately  and  fully  ,^ 
neither  benefit  nor  detriment  to  the  donee  is  considera- 
tion. Commissioner  v.  Wemyss,  supra.  Indeed,  the 
purpose  of  the  statute  is  to  reach  those  gifts  which  are 
withdrawn  from  the  donor's  estate.    Commissioner  v. 
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Wemyss,  supra.  Moreover,  interspousal  transactions, 
although  they  conceivably  may  be  such,  ordinarily  are 
not  business  transactions  and,  unless  they  are,  they  do 
not  fall  within  the  ambit  of  Section  1002.  See  Taft  v. 
Boivers,  304  U.  S.  351 ;  Commissioner  v.  Wemyss,  supra; 
Merrill  v.  Falls,  supra;  Giannini  v.  Commissioner,  148 
F.  2d  285  (C.A.  9th).  And,  in  any  case.  Congress  would 
have  done  a  futile  act  in  imposing  a  tax  on  the  division 
of  community  property,  in  order  to  equalize  the  tax 
throughout  the  United  States,  if  it  were  to  be  defeated 
by  the  very  fact  that,  as  a  result,  each  spouse  received 
a  moiety  of  the  property  of  equal  value,  which,  indeed, 
each  already  "owned." 

But,  regardless  of  all  that,  neither  the  benefits  ac- 
cruing to  the  taxpayer  from  the  severance  here  nor,  for 
that  matter,  the  detriments  are  calculable  in  terms  of 
money  or  money's  worth.  They  cannot,  therefore,  be 
taken  into  account.  Rohinette  v.  Helvering,  supra. 
The  taxpayer  benefited  only  to  the  extent  that,  after 
the  transfer  and  as  a  result  thereof,  he  could  make  a 
voluntary  gift  of  his  half  of  the  property  without  his 
wife's  consent. 

On  the  other  hand,  the  taxpayer  suffered  material 
detriments  as  a  result  of  the  division,  also  not  calculable 
in  terms  of  money  or  money's  worth,  in  that  he  was  re- 
quired to  pay  not  only  all  his  own  debts  out  of  the  half 
interest  in  the  property  he  had  received,  but  all  com- 
munity debts,  as  well. 

Moreover,  specifically  in  the  case  of  the  estate  tax, 
and  certainly  impliedly  in  the  case  of  the  gift  tax,  such 
division  is  neither  to  be  regarded  as  being  for  an  ade- 
quate and  full  consideration  in  money  or  money's  worth, 
nor  as  implying  such  consideration.  Certainly  Con- 
gress would  have  done  a  futile  act  in  imposing  a  tax 
upon  the  division  of  community  property,  if  the  tax 
were  defeated  by  the  very  fact  that  there  was  a  division 
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whereby  each  spouse  received  a  moiety  of  the  property 
of  equal  value. 

We  submit  that  the  transfer  does  uot  fall  within 
Section  1002. 

CONCLUSION 

For  the  reasons  stated  the  decisions  of  the  Tax 
Court  should  be  reversed. 

Eespectfully  submitted. 

Therox  Lamae  Cai'dle, 
Assistant  Attorney  General. 
Ellis  X.  Slack, 
Helex  Goodxee, 
Carltox  Fox. 

Special  Assistants  to  tlie 
Attorney  General. 

December,  1949. 
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or  has  passed  from  the  decedent  to  his  sur- 
viving spouse,  but  only  to  the  extent  that  such 
interest  is  inckided  in  determining  the  value 
of  the  gross  estate. 


(2)  Computation    of    Adjusted    Gross 
Estate. — 


''(C)     Same — Conversion    Into    Separate 
Property. — 

"  (i)  If  during  the  calendar  year  1942  or 
after  the  date  of  the  enactment  of  the  Reve- 
nue Act  of  1948,  property  held  as  such  com- 
munity property  (unless  considered  by  rea- 
son of  subparagraph  (B)  of  this  paragra]3h 
as  not  so  held)  was  by  the  decedent  and  the 
surviving  spouse  converted,  by  one  trans- 
action or  a  series  of  transactions,  into  sep- 
arate property  of  the  decedent  and  his  spouse 
(including  any  form  or  co-ownership  by 
them),  the  separate  property  so  acquired 
by  the  decedent  and  any  property  acquired  at 
any  time  by  the  decedent  in  exchange  there- 
for (by  one  exchange  or  a  series  of  ex- 
changes) shall,  for  the  purposes  of  clauses 
(i),  (ii),  and  (iii)  of  subparagraph  (B),  be 
considered  as  'held  as  such  community  prop- 
erty'. 

***** 

(26  U.S.C.  1946  ed.,  Supp.  II,  Sec.  812.) 

Sec.  371.  Gifts  of  Community  Property. 

Section  1000  (d)  of  the  Internal  Revenue  Code 
(relating  to  gifts  of  property  held  as  community 
property)  is  amended  by  adding  at  the  end  thereof 
a  new  sentence  to  read  as  follows:  "This  subsec- 
tion shall  be  applicable  only  to  gifts  made  after 
the  calendar  year  1942  and  on  or  before  the  date  of 
the  enactment  of  the  Revenue  Act  of  1948. ' ' 

(26  U.S.C.  1946  ed.,  Supp.  II,  Sec.  1000.) 
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Sec.  372.  Marital  Deduction. 

Section  1004  (a)  of  the  Internal  Revenue  Code 
(relating  to  deductions  in  computing  net  gifts  in 
the  case  of  a  citizen  or  resident  of  the  United 
States)  is  hereby  amended  by  adding  at  the  end 
thereof  a  new  paragraph  to  read  as  follows : 

"(3)  Gift  to  Spouse.— 

"(A)  In  General. — Where  the  donor  trans- 
fers during  the  calendar  year  (and  after  the  date 
of  the  enactment  of  the  Revenue  Act  of  1948) 
by  gift  an  interest  in  property  to  a  donee  who 
at  the  time  of  the  gift  is  the  donor's  spouse — an 
amount  with  respect  to  such  interest  equal  to  one- 
half  of  its  vahie. 


"(F)  Community  Property. — 

"  (i)  A  deduction  otherwise  allowable  under 
this  paragraph  shall  be  allowed  only  to  the  ex- 
tent that  the  transfer  can  be  shown  to  represent 
a  gift  of  property  which  is  not,  at  the  time  of 
the  gift,  held  as  community  property  under  the 
law  of  any  State,  Territory,  or  possession  of  the 
United  States,  or  of  any  foreign  country. 

"  (ii)  For  the  purposes  of  clause  (i),  com- 
munity property  (except  ijroperty  which  is 
considered  as  community  property  solely  by 
reason  of  the  provisions  of  clause  (iii)  shall  not 
be  considered  as  'held  as  community  property' 
if  the  entire  value  of  such  property  (and  not 
merely  one-half  thereof)  is  treated  as  the 
amount  of  the  gift. 

"(iii)  If  during  the  calendar  year  1942  or 
after  the  date  of  the  enactment  of  the  Revenue 
Act  of  1948,  property  held  as  such  community 
property  (unless  considered  by  reason  of  clause 
(ii)  as  not  so  held)  w^as  by  the  donor  and  the 
donee  spouse  converted,  by  one  transaction  or 
a  series  of  transactions,  into  separate  prop- 
erty of  the  donor  and  such  spouse   (includ- 
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ing  any  form  of  co-owner sliip  by  tliem),  the 
separate  property  so  acquired  by  the  donor 
and  any  property  acquired  at  any  time  by  the 
donor  in  exchange  therefor  (by  one  exchange 
or  a  series  of  exchanges)  shall,  for  the  pur- 
poses of  clause  (i),  be  considered  as  'held  as 
community  property'. 


(26  U.S.C.  19i6  ed.,  Supp.  II,  Sec.  1004.) 

Treasury  Regulations  105,  promulgated  under  the 
Internal  Revenue  Code : 

Sec.  81.15  [as  amended  by  T.  D.  5239, 1943  Cum. 
Bull.  1081,  1084]  Transfers  during  life.—*  *   * 

In  the  case  of  estates  of  decedents  dying  after 
October  21, 1942,  a  transfer  to  a  third  party  or  third 
parties  of  property  held  as  community  property 
by  the  decedent  and  spouse  under  the  law  of  any 
State,  Territory,  or  possession  of  the  United 
States,  or  any  foreign  country,  shall  be  considered, 
in  accordance  with  section  811(d)  (5),  as  added  by 
section  402(a)  of  the  Revenue  Act  of  1942,  for  the 
purposes  of  this  section  and  sections  81.16  through 
81.21,  inclusive,  to  have  been  made  by  the  decedent, 
except  such  part  thereof  as  may  be  shown  to  have 
been  received  as  compensation  for  personal  services 
actually  rendered  by  the  spouse  or  derived  origi- 
nally from  such  compensation  or  from  separate 
property  of  the  spouse.  The  same  statutory  pro- 
visions apply  in  the  case  of  a  division  of  such  com- 
munity property  between  the  decedent  and  spouse 
into  separate  property,  and  in  the  case  of  a  transfer 
of  any  part  of  the  community  property  into  sep- 
arate property  of  such  spouse;  in  such  cases,  the 
value  of  the  property  which  becomes  the  separate 
property  of  such  spouse,  with  the  exception  stated 
in  the  preceding  sentence,  shall  be  included  in  the 
gross  estate  of  the  decedent  under  section  811  (c) 
or  section  811  (d),  if  the  other  conditions  of  taxa- 
bility under  such  sections  exist.  If  in  the  case  of  a 
decedent  who  died  after  October  21, 1942,  property 
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held  as  community  property  by  such  decedent  and 
his  spouse  is  transferred  to  themselves  as  joint 
tenants  or  as  tenants  by  the  entirety,  the  transfer 
is  taxable  under  section  811(c),  except  with  respect 
to  such,  part  of  the  property  so  transferred  as  is 
attributable  to  the  spouse  under  the  exception  stated 
in  the  first  sentence  of  this  paragraph.  With  re- 
spect to  the  meaning  of  property  derived  originally 
from  such  compensation  or  from  separate  property 
of  the  spouse  and  to  the  identification  required,  see 
section  81.23. 

Treasury  Regulations  108,  promulgated  under  the 
Internal  Revenue  Code : 

Sec.  86.2  Transfers  Reached. — *    *    * 


(c)  Transfers  of  eonmiunity  property  after  1942. 
— During  the  calendar  year  1913  and  any  calendar 
year  thereafter  any  gift  of  property  held  as  com- 
munity property  under  the  law  of  any  State,  Terri- 
tory, or  possession  of  the  United  States,  or  any 
foreign  country  constitutes  a  gift  of  the  husband  for 
the  purpose  of  the  gift  tax  statute  (regardless  of 
whether  under  the  terms  of  the  transfer  the  hus- 
band alone  or  the  wife  alone  is  designated  as  the 
donor  or  whether  both  are  so  designated  as  donors), 
except  to  the  extent  that  such  property  is  shown  (1) 
to  have  been  received  as  compensation  for  personal 
services  actually  rendered  by  the  wife  or  derived 
originally  from  such  compensation,  or  (2)  to  have 
been  derived  originally  from  separate  ]:>roperty  of 
the  wife.  The  entire  property  comprising  the  gift 
is  prima  facie  a  gift  of  the  husband,  but  any  ]iortion 
thereof  which  is  shown  to  be  economically  attribut- 
able to  the  wife  as  prescribed  in  the  preceding  sen- 
tence constitutes  a  gift  of  the  wife. 

The  rule  stated  in  the  preceding  paragraph  ap- 
plies alike  to  a  transfer  by  way  of  gift  of  community 
property  to  a  third  party  or  third  parties,  to  a  divi- 
sion of  such  community  property  between  husband 
and  wife  into  the  separate  property  of  each,  and  to 
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a  transfer  by  the  husband  and  wife  of  any  part  of 
such  community  property  into  the  separate  prop- 
erty either  of  the  husband  or  of  the  wife,  or  into 
a  joint  estate  or  tenancy  by  the  entirety  of  both 
spouses.  In  all  of  such  cases  the  value  of  the  prop- 
erty so  transferred  or  so  divided,  as  the  case  may 
be,  is  a  gift  by  the  husband  to  the  extent  that  it  ex- 
ceeds the  aggregate  amount  of  the  value  of  that 
portion  which  is  shown  to  be  economically  attribut- 
able to  the  wife,  as  prescribed  in  the  preceding 
paragraph,  and  of  the  value  of  the  husband's  inter- 
est in  such  property  after  such  transfer  or  division. 
The  value  of  the  property  so  transferred  or  so  di- 
vided, as  the  case  may  be,  is  a  gift  by  the  wife  to  the 
extent  that  the  portion  of  such  value  which  is  shown 
to  be  economically  attributable  to  her,  as  prescribed 
in  the  preceding  paragraph,  exceeds  the  value  of 
her  interest  in  such  property  after  such  transfer 
or  division.  See  examples  (5)  and  (6)  of  subsec- 
tion (a)  of  this  section.  No  gift  tax  results  from 
a  transfer  on  or  after  flanuary  1,  1943,  of  separate 
property  of  either  spouse  into  community  property. 
Property  derived  originally  from  compensation 
for  personal  services  actually  rendered  by  the  wife 
or  from  separate  property  of  the  wife  includes  prop- 
erty that  may  be  identified  as  (1)  income  yielded  by 
property  received  as  such  comi^ensation  or  by  such 
separate  property,  and  (2)  property  clearly  trace- 
able (by  reason  of  acquisition  in  exchange,  or  other 
derivation)  to  property  received  as  such  compensa- 
tion, to  such  separate  property,  or  to  such  income. 
The  rule  established  by  this  statute  for  apportion- 
ing the  respective  contributions  of  the  spouses  is 
applicable  regardless  of  varying  local  rules  of  ap- 
portionment, and  State  presumptions  are  not  op- 
erative against  the  Commissioner. 
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For  the  Ninth  Circuit 


Commissioner  of  Internal  Revenue, 

Petitioner, 


vs. 
Edward  M.  Mills, 


Respondent. 


V 


On  Petition  for  Review  of  Decisions  of  the 
Tax  Court  of  the  United  States. 


BRIEF  FOR  THE  RESPONDENT. 


PRELIMINARY  STATEMENT. 

As  this  Court  declared  in  Rickenberg  v.  Commissioner 
of  Internal  Revenue  (9  Cir.  1949)  177  F.2d  114,  footnote 

on  page  117,  certiorari  denied   (Feb.  6,  1950)   U.S. 

,  this  case  is  the  gift  tax  corollary  of  that  decision  in- 
volving estate  taxes.  While  there  are  additional  sufficient 
reasons,  discussed  below,  why  the  judgment  of  the  Tax 
Court  should  be  affirmed,  the  Rickenberg  decision  is  de- 
cisive against  the  Commissioner's  contentions  here. 


STATEMENT  OF  FACTS. 
The  statement  of  facts  in  the  Commissioner's  brief  is 
sufficient  except  in  one  respect.  There  is  nothing  in  the 
record  to. support  the  finding  that  the  1939  agreement  did 
not  include  or  relate  to  the  future  salary  and  earnings  of 
the  taxpayer;  on  the  contrary,  the  clear  and  undisputed 
testimony  requires  the  finding  that  the  agreement  of  the 
parties  embraced  the  understanding  that,  until  changed  by 
mutual  consent,  future  earnings  would  continue  to  be  di- 
vided equally  into  the  separate  property  of  each  of  the 
spouses.  Our  sho^ving  in  this  connection  is  in  Point  IT, 
infra,  pp.  15-23. 

The   statute   and   regulations   involved   are   set   out   in 
the  appendix,  infra. 


QUESTIONS  PRESENTED. 

This  case  presents  the  primary  question  whether  the  al- 
location of  their  respective  shares  of  community  property 
to  the  taxpayer  and  his  wife  as  their  separate  property  in 
the  years  1943,  1944  and  1945  constituted  a  taxable  gift  of 
the  wife's  share  from  the  husband  to  her,  witliin  the  mean- 
ing of  section  1000(d)  of  the  Internal  Revenue  Code.  This, 
as  said  above,  is  the  precise  question  answered  in  the  neg- 
ative as  to  estate  taxes  by  the  Rickenbery  decision. 

Even  if  the  Rickenherg  case  had  been  decided  the  other 
way,  the  question  would  still  remain  whether  the  agree- 
ment of  January  1,  1939,  between  the  taxpayer  and  his 
wife  did  not  constitute  one  half  the  future  earnings  of  the 
taxpayer  his  separate  property  and  one  half  the  separate 
property  of  his  wife,  so  as  to  render  inapplicable  the  sub- 


sequently  enacted  provisions  of  section  1000(d).  That  the 
agreement  did  have  this  effect  will  be  demonstrated  in 
Point  II  of  the  argument,  infra,  pp.  15-23. 


SUMMARY  OF  ARGUMENT. 
I. 

The  conversion  of  the  conmmnity  property  into  the 
separate  property  of  taxpayer  and  his  wife  did  not  result 
in  a  taxable  gift  under  section  1000(d)  of  the  Internal 
Revenue  Code  because,  as  this  Court  held  in  Rickenberg  v. 
Commissioner  of  Internal  Revenue  (9  Cir.  1949)  177  F.2d 

114,  certiorari  denied  (Feb.  6,  1950)  U.S ,  such  a 

conversion  is  not  a  transfer  by  the  taxpayer  of  an  interest 
which  he  owns  in  property  but  is  merely  an  allocation  to 
the  "wife  of  property  which  she  already  owns.  Further- 
more, nowhere  in  the  Revenue  Act  of  1942  did  Congress 
attempt  to  redefine  the  term  "gift,"  and  section  1000(d), 
added  to  the  Code  by  that  Act,  applied  only  when  there 
was  a  gift  as  that  term  was  previously  understood.  Sec- 
tion 86.2(c)  of  Regulations  108,  purporting  to  make  such 
conversions  taxable  gifts,  is  invalid  because  nowhere  in 
the  Code  is  there  any  statutory  authority  for  such  regula- 
tion. Even  if  the  allocation  were  to  be  considered  a  trans- 
fer, still  it  would  not  be  a  transfer  by  way  of  gift  within 
the  meaning  of  section  1000(d)  because  the  release  of  the 
wife's  community  interest  would  constitute  a  full  and 
adequate  consideration  in  money  or  money's  worth.  The 
marital  deduction  provisions  of  the  Revenue  Act  of  1948 
do  not  indicate  a  contrary  construction  of  the  1942  Act. 


II. 

The  finding  of  the  Tax  Court  that  the  agreement  of 
January  1,  1939,  between  the  taxpayer  and  his  wife  did 
not  include  or  relate  to  future  earnings  of  the  taxpayer  is 
erroneous  because  there  is  nothing  in  the  record  which 
would  support  any  such  finding.  The  Tax  Court  was  not 
free  to  disregard  arbitrarily  the  uncontradicted  and  un- 
impeached  testimony  of  the  taxpayer  to  the  contrary.  A 
proper  finding  in  conformity  with  the  record  in  this  re- 
spect would  support  the  judgment  regardless  of  the  effect 
of  Point  I,  supra. 

The  effect  of  the  1939  agreement  was  to  constitute  the 
future  earnings  of  the  taxpayer  the  separate  ])ro})erty  of 
each  spouse  to  the  extent  of  one  half  the  earnings.  If  the 
agreement  did  not  have  this  effect,  then  there  was  never 
any  conversion  of  community  property  and  no  tax  should 
be  imposed. 


ARGUMENT. 

I. 

THE  ALLOCATION  OF  THEIR  RESPECTIVE  SHARES  OF  COM- 
MUNITY PROPERTY  TO  THE  TAXPAYER  AND  HIS  WIFE 
AS  THE  SEPARATE  PROPERTY  OF  EACH  IN  THE  YEARS 
1943,  1944  AND  1945  DID  NOT  CONSTITUTE  A  TAXABLE  GIFT 
OF  THE  WIFE'S  SHARE  FROM  THE  HUSBAND  TO  HER, 
WITHIN  THE  MEANING  OF  SECTION  1000(d)  OF  THE  IN- 
TERNAL REVENUE  CODE. 

We  submit  that  the  correctness  of  this  proposition  al- 
ready has  been  affirmed  by  this  Court  in  Riclenherg  v. 
Commissioner  of  Internal  Revenue  (9  Cir.  1949)  177 
F.2d  114,  certiorari  denied  (Feb.  6,  1950)  ILS,  , 


wherein  this  Court  held  that  the  value  of  the  wife's  share 
upon  such  an  allocation  of  community  ]noperty,  made  in 
contemplation  of  the  husband's  death,  could  not  be  in- 
cluded in  the  deceased  husband's  gross  estate  because 
such  an  allocation  did  not  constitute  a  transfer  of  prop- 
erty within  the  meaning  of  section  811(d)(5)  of  the  In- 
ternal Revenue  Code.  Section  811(d)(5)  provided  that  ''a 
transfer  of  property  held  as  coiiiiiiunity  property  by  the 
decedent  and  surviving  spouse  *  *  *  shall  be  considered 
to  have  been  made  by  the  decedent"  for  the  purpose  of 
section  811(c),  under  which  property  transferred  in  con- 
templation of  death  is  includible  in  the  gross  estate  of  the 
decedent. 

The  question  in  the  instant  case  is  whether  such  an  allo- 
cation of  community  property  resulted  in  a  taxable  gift 
from  the  taxpayer  to  his  wife  within  the  meaning  of  section 
1000(d)  of  the  Internal  Revenue  Code.  This  section,  which 
is  the  gift  tax  corollary  to  section  811(d)(5),'  provides  in 
part  as  follows: 


iSeetion  1000(d)  and  section  811(d)(5)  Avere  added  to  the 
Code  by  the  Revenue  Act  of  1942  and  were  repealed  or  rendered 
inapplicable  by  the  Revenue  Act  of  1948.  Section  1000(d)  is  ap- 
plicable to  gifts  made  between  January  1,  1943,  and  April  2,  1948 
(Revenue  Act  of  1942,  sees.  451,  453;  Revenue  Act  of  1948,  see. 
371).  Section  811(d)(5)  was  effective  with  respect  to  estates  of 
decedents  dving  after  October-  21,  1942,  and  before  January  1, 
1948  (Revenue  Act  of  1942,  sees.  401.  402(a);  Revenue  Act  of 
1948,  sec.  351(a)). 

That  sections  1000(d)  and  811(d)(5)  are  correlative  is  demon- 
strated by  the  follo\vin<>'  statement  in  the  report  of  the  Senate  Fi- 
nance Committee  on  the  bill  which  became  the  Revenue  Act  of 
1942  (Senate  Report  No.  1631,  77th  Cong.,  2d  Sess.,  C.B.  1942-2, 
504,  682)  :  "Your  committee  has  made  a  technical  change  in  this 
section  [sec.  1000(d)]  in  order  to  make  its  provisions  correspond 
more  closely  with  the  estate  tax  amendment  relating  to  community 
property." 


*'A11  gifts  of  property  held  as  community  property 
under  the  law  of  any  State  *  *  *  shall  he  considered 
to  be  the  gifts  of  the  husband  *  *  *." 

The  Tax  Court  in  this  case  held  that  the  allocation  of 
community  property  to  the  taxpayer  and  his  mfe  as  their 
separate  property  did  not  constitute  a  taxable  gift  mthin 
the  meaning  of  section  1000(d)  and  that  the  contrary  pro- 
visions of  section  86.2(c)  of  Treasury  Regulations  108  are 
an  unwarranted  expansion  and  enlargement  of  the  mean- 
ing of  section  1000(d)  (Tr.  70).  This  Court  in  the  Ricken- 
herg  case  cited  the  Tax  Court's  decision  in  this  case  with 
approval  (117  F.2d  117)  and  struck  down  the  estate  tax 
regulations  (Regs.  105,  sec.  81.15)  which  are  cognate  to 
the  gift  tax  regulations  declared  invalid  by  the  Tax  Court 
in  this  case.  We  submit,  and  petitioner  impliedly  concedes 
(Petnr.  Br.,  p.  26)  that  this  Court's  decision  in  the  Rick- 
enherg  case  is  decisive  against  the  Commissioner's  conten- 
tions here,^  as  the  following  brief  analysis  shows. 

(a)  A  conversion  of  community  property  into  the  separate  prop- 
erty of  the  spouses  is  not  a  "transfer  of  property." 

There  can  be  no  taxable  gift  without  a  transfer  of  prop- 
erty. Section  1000(a),  which  contains  the  basic  definition 
of  what  is  the  incidence  of  the  gift  tax,  specifically  states 
that  a  tax  "shall  be  imposed  upon  the  transfer  *  *  *  of 
property  by  gift."  The  word  "gift"  in  section  1000(d)  is 
clearly  controlled  by  the  provisions  of  section  1000(a). 
Neither  section  1000(d)  nor  anj'  other  provision  of  the 
Revenue  Act  of  1942  purports  to  modify  or  amplify  sec- 


2The  Commissioner's  brief  in  this  case  was  filed  before  the  de- 
nial of  his  petition  for  certiorari  in  the  Rickenherg  case  (Petnr.  Br., 
p.  27). 


tion  1000(a).  Section  1000(d)  cannot  apply  unless  there  is 
a  transfer  of  property. 

The  opinion  of  this  Court  in  the  Rickenherg  case  is  con- 
clusive that  a  conversion  of  community  property  into  the 
separate  property  of  the  husband  and  wife  does  not  in- 
volve a  transfer  of  property.  As  this  Court  stated  (177 
F.2d  116-117): 

'^The  substance  of  the  transaction  between  de- 
cedent and  petitioner  was  tliat  decedent  relinquished 
his  power  of  manag'ement  and  control  over  petition- 
er's share  of  the  projDerty.  Petitioner  ac((uired  the 
power  to  manage  and  control  her  one-half  and  to  do 
Avith  it  what  she  pleased.  Decedent,  likewise,  acquired 
this  same  power  over  his  one-half.  Neither  decedent 
nor  the  petitioner  received,  or  gave  np  any  property; 
both  owned  one-half  before  and  after  the  agreement 

was  executed. 

«  *  *  •  •  •  • 

Since  this  power  of  management  is  not  an  interest 
in  the  property,  the  Commissioner  and  the  Tax  Court 
were  in  error  in  holding  there  had  been  a  transfer  of 
property  *  *  *"  (emphasis  supplied). 

The  Rickenherg  case  also  disposes  of  jDetitioner's  asser- 
tion that  sections  1000(d)  and  811(d)(5)  indicate  a  Con- 
gressional purpose  to  treat  the  spouse  to  whom  community 
property  was  economically  attributable  as  the  owner  of 
such  community  property  for  all  gift  and  estate  tax  pur- 
poses. There  is  not  the  faintest  suggestion  in  the  lan- 
guage of  sections  1000(d)  or  811(d)(5)  to  support  peti- 
tioner's interpretation  of  Congress'  intent,  and,  as  this 
Court  stated  in  the  Rickenherg  case,  the  framework  of  the 
community  property  amendments  of  the  Revenue  Act  of 
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1942  demonstrate  that  Congress  understood  that  a  con- 
version of  coniniunity  property  was  not  a  transfer  of  prop- 
erty which  would  bring  into  operation  sections  1000(d) 
and  811(d)(5). 

That  Congress  did  not  regard  the  term  'transfer  of 
property"  to  include  conversions  of  community  j^roperty 
is  clear,  also,  from  the  1942  gift  tax  amendment  with  re- 
spect to  powers  of  appointment.  Prior  to  the  enactment  of 
the  Revenue  Act  of  1942,  neither  conversions  of  com- 
munity property  nor  the  release  or  exercise  of  powers 
of  appointment  were  subject  to  gift  tax.^  Section  452  of 
that  Act  added  section  1000(c)  to  the  Code  to  specifically 
provide  that  an  exercise  or  release  of  a  power  of  appoint- 
ment ''shall  be  deemed  a  transfer  of  property  by  the  in- 
dividual possessing  such  power."  Section  1000(d)  imme- 
diately follows  section  1000(c)  in  the  Revenue  Act  of  1942. 
Unlike  section  1000(c),  however,  section  1000(d)  does  not 
provide  that  partitions  of  community  property  shall  be 
deemed  to  be  transfers  of  community  property.  The  con- 
clusion is  inescapable  that  Congress  in  1942  intended  not 
that  conversions  of  community  property  would  constitute 
taxable  gifts  but  that  when  there  was  a  gift  of  community 
property  section  1000(d)  would  determine  the  person  to 
whom  such  gift  was  taxed.^ 


^Petitioner  concedes  that  conversions  of  community  property 
prior  to  1943  were  not  subject  to  gift  tax  (R.  50.  67),  and  he  has 
acquiesced  in  decisions  holding:  that  the  exercise  of  release  of  pow- 
ers of  appointment  prior  to  the  effective  date  of  the  Revenue  Act 
of  1942  were  not  taxable  grifts  {Edith  Eveh/n  Clark  (1942)  47 
B.TA.  865;  Mabel  F.  GrasselU  (1946)  7  T.C.  255). 

^It  cannot  be  contended  that  this  deliberate  difference  in  phrase- 
ology between  section  1000(c)  and  section  1000(d)  (sees.  452  and 
453  of  the  Revenue  Act  of  1942)  was  inadvertent,  and  that  Congres.s 
meant  the  same  thing  in  the  two  sections.  This  is  apparent  from 


As  in  the  Rickenherg  case,  petitioner  relies  heavily, 
with  lengthy  quotations  (Petnr.  Br.,  pp.  31-34),  upon  an 
elaborate  theory'  evolved  by  Mr.  Randolph  Paul  (Federal 
Estate  and  Gift  Taxation,  1946  Supp.,  pp.  210-211,  719-721) 
to  supply  the  missing  congressional  intent.  The  decision 
in  the  Rickenherg  case,  of  course,  disposes  completely  of 
the  Paul  theory,  which  fails  to  consider  any  of  the  con- 
trolling factors  recognized  by  the  court  in  the  Rickenherg 
case  and  reviewed  above.  That  the  Paul  theory  is  an  irra- 
tional interpretation  of  the  statute,  as  well  as  unsound 
from  the  revenue  standpoint,  is  demonstrated  in  detail  by 
Brown  and  Sherman  in  their  article  "Divisions  of  Com- 
munity Property  as  Taxable  Gifts"  (22  Calif.  State  Bar 
Journal  122),  in  which  the  authors  show  from  a  careful 
analysis  of  the  statute  and  legislative  history  that  such 
divisions  are  not  subject  to  gift  tax  under  section  1000(d). 

the  provisions  of  section  403  of  the  Revenue  Act  of  1942,  which 
amended  section  811(f)  of  the  Internal  Revenue  Code  to  provide 
that  the  value  of  propert}'-  with  respect  to  which  the  decedent  has 
at  the  time  of  his  death  a  power  of  appointment  shall  be  included 
in  his  gross  estate.  Section  403(b)  provided  that  if  the  power  of 
appointment  was  exercised  in  favor  of  a  public,  charitable  or  re- 
ligious use  as  specified  in  section  812(d)  of  the  Code,  then  the  exer- 
cise of  the  powder  would  be  considered  a  bequest  of  tlie  decedent. 
A  provision  similar  to  section  403(b)  was  unnecessary  in  section 
452  because  the  latter  section  specified  that  exercises  and  releases 
of  powers  of  appointment  were  to  be  deemed  transfers  of  property, 
and  a  charitable  deduction  with  respect  to  transfer  of  property  by 
gift  already  was  provided  in  section  1004(a)  (2)  of  the  Code.  Under 
the  estate  tax  provisions  such  exercises  and  releases  of  powers  of 
appointment  are  not  transfers  of  property;  because,  if  they  were 
transfers,  section  403(b)  would  be  unnecessary  in  that  under  sec- 
tion 812(d)  '"'The  amount  of  all  bequests,  legacies,  devises, -or 
transfers"  to  public,  charitable,  and  religious  use  shall  l)e  deducted 
from  the  gross  estate  in  determining  the  net  estate.  This  difference 
■in  wording  is  expressly  recognized  in  the  Committee  Reports 
(House  Report  No.  2333,  77th  Cong.,  1st  Sess.,  C.B.  1942-2,  372, 
495,  496;  Senate  Report  No.  1631,  77th  Cong.  2d  Sess.,  C.B.  1942-2, 
504,  682)  and  hence  cannot  be  attributed  to  inadvertence. 
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Finally,  as  the  Tax  Court  pointed  out,  section  1000(d) 
is  predicated  upon  the  existence  of  a  gift.  Under  its  own 
terms  it  specifically  relates  to  and  is  based  upon  ''all  gifts 
of  property  held  as  community  property."  As  stated 
above,  there  is  no  question — and  petitioner  concedes  (Tr. 
50,  67) — that  a  conversion  of  community  pi'operty  prior 
to  the  enactment  of  section  1000(d)  did  not  constitute  a 
taxable  gift.  The  Tax  Court  analyzed  the  eifect  of  section 
1000(d)  with  simple  eloquence  when  it  said  in  the  instant 
case  (Tr.  69) : 

"It  applies  only  when  there  is  a  gift  of  property.  The 
section  nowhere  defines  nor  attempts  to  change  or 
impose  any  new  meaning  of  the  word  '  gift. '  What  con- 
stituted a  gift  before  its  enactment  remained  the  same 
after  it  became  law.  The  only  change  that  it  made  in 
the  Federal  gift  tax  law  was  to  decree  that  when  a 
'gift  of  community  property'  was  made  it  'shall  be 
considered  to  be  the  gift  of  the  husband. '  ' ' 

(b)  Even  if  a  conversion  of  community  property  into  the  sepa- 
rate property  of  the  spouses  were  to  be  considered  a  transfer, 
it  nevertheless  would  not  be  a  transfer  by  way  of  gift. 

Section  1002,  which  was  in  no  way  amended  or  modi- 
fied by  section  1000(d),  provides  that  a  transfer  of  prop- 
erty is  not  subject  to  gift  tax  if  it  is  made  for  an  adequate 
and  full  consideration  in  money  or  money's  worth.  Even 
if  a  conversion  of  community  property  into  the  sei)arate 
property  of  the  spouses  were  to  be  considered  a  transfer 
of  property,  it  could  not  be  a  taxable  gift,  because  such 
transfer  would  be  for  an  adequate  and  full  consideration 
within  the  meaning  of  section  1002.  While  this  Court  in 
the  Rickenherg  case  found  it  unnecessary  to  consider  this 
question  because  it  held  that  no  transfer  of  property  re- 
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suits  from  a  conversion  of  community  property,  the  opin- 
ion makes  clear  that  the  community  property  interests 
of  the  spouses  are  equal  and  existing.  Therefore,  if  in  a 
partition  of  community  property,  the  husband  were  con- 
sidered to  have  transferred  property  to  the  wife,  then 
likewise  the  wife  would  be  considered  to  have  transferred 
property  to  the  husband  and  the  property  received  by  each 
on  the  transfers,  being  equal,  would  constitute  an  adequate 
and  full  consideration  in  money  or  money's  worth.  This 
point  is  elaborately  covered  by  the  amici  curiae  briefs  filed 
in  the  Rickenherg  case,  to  which,  in  order  to  avoid  repeti- 
tion, we  respectfully  refer  this  Court. -^ 

(c)  The  marital  deduction  provisions  of  the  Revenue  Act  of  1948 
do  not  indicate  that  section  1000(d)  is  applicable  to  conver- 
sions of  community  property. 

Petitioner  asserts  that  the  marital  deduction  provisions 
of  the  Revenue  Act  of  1948  indicate  that  Congress  re- 
garded conversions  of  community  property  occurring  dur- 
ing the  effective  period  of  section  1000(d)  as  having  con- 
stituted taxable  transfers  under  that  section  (App.  Br., 
pp.  27-30).*'  He  explains  the  exclusion  from  the  estate  and 
gift  tax  marital  deduction  bases  of  separate  property  ob- 
tained by  a  partition  of  community  property  occurring 
during  1942  or  subsecpent  to  April  2,  1948,  and  the  in- 
clusion of  separate  property  obtained  by  such  a  parti- 
tion occurring  prior  to  April  2,  1948,  except  during  1942 
(I.R.C.,    sees.    8]2(e)(2)(C)(i)    and    1004(a)  (3)  (F)  (iii)), 


^What  constitutes  full  and  adequate  consideration  under  section 
811(c)  is  the  same  under  section  1002  {Merrill  v.  Fahs  (1945)  324 
U.S.  308). 

♦^Petitioner  made  tlie  same  assertion  in. his  petition  for  certiorari 
in  the  Rickenherg  case,  which  was  denied  by  the  Supreme  Court  on 
February  6,  1950  ( U.S ). 
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by  the  theory  that  in  the  first  case  the  partition  of 
community  property  was  not  subject  to  gift  tax,  but  that 
in  the  latter  case,  Congress  thought  that  a  partition  of 
community  projjerty  was  taxable  under  section  1000(d) 
(App.  Br.,  p.  29) ;  in  other  words,  that  Congress  drew 
the  line  betAveen  inclusion  in  and  exclusion  from  the 
marital  deduction  bases  on  the  basis  of  gift  tax  liability. 
That  the  congressional  demarcation  followed  no  such  line 
is  apparent  from  the  express  language  of  the  statutes. 
Both  sections  812(e)  (2)  (C)(i)  and  1004(a)  (3)  (F)(iii) 
clearly  provide  that  separate  property  obtained  by  a 
partition  of  community  property  occurring  prior  to  1942 
— when,  as  petitioner  concedes  (supra,  p.  S),  no  gift  tax 
liability  attached  to  a  partition  of  community  property — 
is  includable  in  the  estate  and  gift  tax  marital  deduc- 
tion bases.  If  the  congressional  purpose  had  been  as  peti- 
tioner asserts,  then  separate  property  obtained  by  a  par- 
tition of  community  property  occurring  prior  to  1942 
would  have  been  excluded  from  the  estate  and  gift  tax 
marital  deduction  bases.  That  Congress  did  not  so  provide 
demonstrates  that  petitioner's  theory  as  to  the  basis  of 
demarcation  in  the  Revenue  Act  of  1948  cannot  stand 
analysis. 

Furthermore,  there  is  nothing  in  the  language  of  the 
Revenue  Act  of  1948  or  in  the  Committee  Reports  on  that 
Act  to  support  the  Commissioner's  theory  that  Congress 
regarded  section  1000(d)  as  imposing  a  gift  tax  u])on  a 
conversion  of  community  property  into  separate  prop- 
erty. Neither  section  812(e)  (2)  (C)  (i)  nor  section  1004 
(a)(3)(F)(iii)  defines  a  conversion  of  community  prop- 
erty as  a  transfer  of  an  interest  in  property  by  one  spouse 
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to  another.  The  language  of  these  sections  and  the  lack  of 
anj'^  suggestion  in  the  Committee  Reports  indicating  that 
Congress  regarded  section  1000(d)  as  applicable  to  con- 
versions of  community  yjroperty  demonstrate  that  the 
Commissioner's  theoretical  implications  are  without  foun- 
dation. Petitioner's  search  for  statutory  language  to  sup- 
port his  contention  results  in  a  misstatement  of  the  pro- 
visions of  section  1004(a)  (3)  (F)  (iii).  On  pages  27  and 
28  of  his  brief  petitioner  states : 

"Congress  amended  Section  1004  of  the  Code  so  as  by 
Subsection  (a)(3)(F)  (iii)  of  that  section  to  provide 
for  the  exclusion  from  the  gift  tax  base,  for  the  pur- 
pose of  computing  the  marital  deduction,  only  of  con- 
versions of  community  projJerty  between  the  donor 
and  the  donee  spouse — mark  these  woi-ds — which  oc- 
curred both  prior  to  and  after  the  period  during  which 
Section  1000(d)  was  effective." 

The  emphasis  on  the  words  ''between  the  donor  and 
the  donee  spouse"  is  apparently  intended  to  suggest  that 
these  words  were  used  by  Congress  wdth  reference  to  a 
conversion  of  community  projjert^^  The  fact  is,  however, 
that  section  1004(a)(3)(F)  (iii)  used  the  words  "donor 
and  the  donee  spouse"  with  reference  to  a  gift  of  separate 
property  from  one  spouse  to  another.  A  gii't  of  sep- 
arate property  of  course  is  subject  to  gift  tax  and  obvi- 
ously gives  rise  to  a  donoi'-donee  relationship.  Section 
1004(a)(3)(F)  (iii)  is  concerned  with  whether  the  marital 
deduction  is  applicable  to  such  a  gift.  It  provides  that  if 
the  separate  property  which  is  given  was  previously  ob- 
tained by  a  conversion  of  conmmnity  property  between 
the  spouses — that  is,  the  "donor  and  donee  spouse" — 
during  1942  or  subsequent  to  April  2,  1948,  then  no  marital 
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deduction  is  allowable.  Obviously  the  words  ''donor"  and 
'^ donee"  are  used  to  describe  the  relationship  between  the 
spouses  with  respect  to  the  gift  of  separate  property  and 
not  with  respect  to  the  prior  conversion  of  comniunity 
property. 

The  sentence  from  petitioner's  brief  quoted  above  also 
suggests  that  all  conversions  of  community  property  both 
prior  to  and  subsequent  to  the  effective  period  of  section 
1000(d)  are  excluded  from  the  marital  deduction  base. 
We  have  pointed  out  that  this  is  not  true.  Conversions  of 
community  property  prior  to  1942 — and,  obviously,  prior 
to  the  effective  period  of  section  1000(d) — are  not  ex- 
cluded from  the  marital  deduction  base. 

In  any  event,  whatever  theoretical  implications  the 
Commissioner  may  draw  from  the  provisions  of  the  Rev- 
enue Act  of  1948,  they  can  have  no  bearing  upon  a  de- 
termination of  what  transactions  are  covered  by  sec- 
tion 1000(d).  It  is  an  established  rule  that  subse((uent 
legislation  cannot  operate  by  imi^lication  to  change  retro- 
actively the  plain  meaning  of  a  prior  statute. 

Gemsco,  Inc.  v.  Walling  (1945)  324  U.S.  244,  265; 
Paynpanga  Mills  v,  Trinidad  (1929)   279  U.S.  211, 

218; 
United  States  v.  Stafoff  (1923)  260  U.S.  477,  480; 
Levindale  Lead  Co.  v.  Coleman  (1916)  241  U.S.  432, 

439; 
Jordan  v.  Roche  (1913)  228  U.S.  436,  445: 
Koshkonong  v.  Burton   (1881)    104  U.S.   66S,  677- 

679; 
United  States  v.  O'Connell  (2  Cir.  1948)  165  F.2d 
697,  699,  certiorari  denied  (1948)  333  U.S.  864; 
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Suwannee  Fruit  S  Steamship  Co.  v.  Fleming 
(Emerg.  Ct.  of  App,  1947)  160  F.2d  897,  901; 

Loughynan  v.  Town  of  Pelham,  Westchester  County, 
N.Y.  (2  Cir.  1943)  139  F.2d  989,  993-994;  cert, 
den.  (1944)  322  U.S.  727. 


For  the  reasons  stated  above,  we  submit  that  the  equal 
allocation  of  community  property  in  the  years  1943,  1944 
and  1945  to  the  taxpayer  and  his  wife  as  their  separate 
property  did  not  constitute  a  taxable  gift  within  the  mean- 
ing of  section  1000(d)  of  the  Internal  Revenue  Code  and 
that  the  provisions  of  section  86.2  of  Treasury  Regulations 
108  purporting  to  impose  a  gift  tax  upon  such  a  trans- 
action are  invalid  as  an  unwarranted  enlargement  of  the 
statute. 


n. 

THE  AGREEMENT  OF  JANUARY  1,  1939,  BETWEEN  THE  TAX- 
PAYER AND  HIS  WIFE  EFFECTIVELY  CAUSED  THE  FU- 
TURE EARNINGS  OF  THE  TAXPAYER  TO  BE  ONE-HALF  HIS 
SEPARATE  PROPERTY  AND  ONE-HALF  THE  SEPARATE 
PROPERTY  OF  HIS  WIFE,  SO  THAT  THE  EARNINGS  NEVER 
WERE  COMMUNITY  PROPERTY  DURING  THE  TAXABLE 
YEARS  IN  QUESTION,  BUT  WERE  SEPARATE  PROPERTY 
WHEN  AND  AS  EARNED. 

As  an  alternative  ground  of  supporting  the  judgment 
of  the  Tax  Court,  we  submit  that  the  court  was  in  error 
when  it  found  that  the  agreement  of  January  1,  1939,  be- 
tween the  taxpayer  and  his  wife  did  not  include  or  relate  to 
the  future  salary  and  earnings  of  the  taxpayer  (Tr.  62), 
and  thus  had  the  effect  of  rendering  the  taxpayer's  earn- 
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ings  the  separate  property  of  each  spouse  at  the  instant 
of  acquisition. 

The  only  evidence  received  in  the  court  below,  other 
than  the  stij^ulation  of  facts,  was  the  oral  testimony  of 
the  taxpayer,  Mr.  Mills.  He  testified  that  the  terms  of  the 
oral  agreement  entered  into  on  or  about  January  1,  1939, 
were  that  he  would  divide  his  salary  and  director's  fees 
with  his  wife,  and  that  one  half  of  this  compensation  would 
be  her  separate  property  and  one  half  Avould  be  his  sep- 
arate property  (Tr.  33,  34).  The  agreement  was  to  con- 
tinue ''for  the  rest  of  our  lives"  (Tr.  34).  "It  was  a 
final  settlement  between  us"  (Tr.  37).  Contrary  to  peti- 
tioner's allegations  in  his  brief  (pp.  12-16),  there  was 
nothing  indefinite  about  the  terms  of  the  agreement. 
Quite  naturally,  after  a  lapse  of  over  eight  years,  the 
taxpayer  could  not  remember  the  exact  words  used.  In- 
deed, the  Tax  Court  might  have  had  good  reason  to  be 
suspicious  if  Mr.  Mills  had  claimed  to  remember  verbatim 
the  conversation  between  his  wife  and  himself  eight  years 
before.  But  there  is  no  doubt  from  the  testimony  in  the 
transcript  as  to  the  substance  of  the  agreement. 

Petitioner's  contention  that  thoughts  of  tax  conse- 
quences were  the  motivating  force  behind  the  decision  to 
enter  into  the  agreement  has  no  merit.  There  is  no  evi- 
dence as  to  just  how  the  agreement  would  affect  Mr.  Mills' 
tax  problems,  but  it  is  certain  that  lie  was  not  concerned 
with  a  gift  tax  in  the  future  for  it  was  not  until  October 
21,  1942,  nearly  four  years  after  the  agreement  was  made, 
that  the  Revenue  Act  of  1942,  creating  section  1000(d), 
became  law. 
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In  such  a  case,  Avhere  the  evidence  is  uncontradicted  and 

the  witnesses  iinimpeached,  the  court  below  was  in  error 

in  disregarding  the  testimony  of  Mr.  Mills.  The  rule  laid 

down  by  the  Supreme  Court  of  the  United  States  is  that 

a  trier  of  fact  is  not  at  liberty,  under  the  guise  of  jiassing 

on  the  credibility  of  a  witness,  to  disregard  his  testimony, 

when  from  no  reasonable  point  of  view  it  is  open  to  doubt. 

Chesapeake  d  Ohio  Ry.  v,  Martin   (1931)  283  U.S. 

209,214-220; 

.  Kansas  City  So.  Ry.  v.  Albcrs  Connn.  Co.   (1912) 

223  U.S.  573,  595,  596. 

In  Twentieth  Century-Fox  Film  Corp.  v.  Dieckhaus  (8 
Cir.  1946)  153  F.2d  893,  certiorari  denied  329  U.S.  716, 
the  plaintiff-appellee  alleged  that  the  appellant  had 
plagiarized  her  unpublished  book  and  had  used  it  in  a 
very  successful  motion  picture.  The  district  court  found 
for  the  plaintiff  after  comi)aring  her  book  with  the  pic- 
ture, although  appellant  had  introduced  testimony  to  the 
effect  that  there  was  no  copying  of  the  plaintiff's  book 
nor  even  any  access  thereto.  The  Eighth  Circuit  Court  of 
Appeals  reversed,  holding  flatly  that  the  district  court  was 
not  free  to  disregard  this  uncontradicted  direct  testimony, 
saying  (pp.  899-900) : 

''Although -our  circuit  has  not  had  occasion  to  de- 
clare the  law  in  cases  invoMng  plagiarism,  it  is  thor- 
oughly conunitted  upon  mature  consideration  to  the 
doctrine  that  the  law  does  not  permit  the  oath  of 
credible  witnesses  testifying  to  matters  within  their 
knowledge  to  be  disregarded  because  of  susj^icion  that 
they  may  be  lying.  There  must  be  impeachment  of 
such  witness  or  substantial  contradiction,  or,  if  the 
circumstances  raise  doubts,  they  must  be  inconsistent 
with  the  positive  sworn  evidence  on  the  exact  point. 
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The  most  that  can  be  claimed  for  the  result  of  the 
comparison  between  the  book  and  the  picture  in  this 
case  is  that  it  raises  a  doubt  or  suspicion  that  defend- 
ant might  have  had  access.  The  siispicion  cannot 
stand  against  the  oaths  of  the  witnesses  who  know  the 
facts.  We  denied  power  in  the  fact  finding  body  to 
find  in  disregard  of  this  settled  law.  American  Smelt- 
ing &  K.  Co.  V.  National  Labor  Relations  Board,  8 
Cir.,  126  F.2d  680,  loc.cit.  688.  See  also  Chesa])eake 
&  0.  R.  Co.  V.  Martin,  283  U.S.  209,  216,  217,  51  S.Ct. 
453,  75  L.Ed.  983;  Cf.  Massachusetts  Protective  Assn. 
V.  Mouber,  8  Cir.,  110  F.2d  203,  206,  207." 

As  shown  by  that  ease,  the  rule  goes  even  to  the  ex- 
tent that  inferences  from  circumstantial  evidence  may  not 
be  drawn  where  they  conflict  ^vith  uncontradicted  and  un- 
impeached  testimony : 

Penna.  R.  Co.  r.  Chamberlain  (1933)  288  U.S.  333, 

340,341; 
Texas  Co.  v.  Hood  (5  Cir.  1947)  161  F.2d  618,  620, 
certiorari  denied  332  U.S.  829. 

In  Stone  v.  Stone  (App.  D.C.  1943)  136  F.2d  761,  the 
plaintiff's  testimony  was  uncontradicted,  unimpeaclied  and 
not  inherently  improbable.  In  reversing  the  court  below 
for  finding  contrary  to  this  testimony,  the  Court  of  Ap- 
peals for  the  District  of  Colmnbia  said  (p.  764) : 

"In  this  case  there  was  positive  testimony,  uncon- 
tradicted, and  not  inherently  improbable.  Neither  a 
jury  nor  a  judge  is  at  liberty  to  disregard  such  evi- 
dence. '*  *  *  where  the  testimony  is  all  one  way,  and 
is  not  immaterial,  irrelevant,  improbable,  inconsistent, 
contradicted,  or  discredited,  such  testimony  cannot 
be  disregarded  or  ignored  by  judge  or  jury,  and  if 
one  or  the  other  makes  a  finding  which  is  contrary  to 
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such  evidence,  or  which  is  not  supported  by  it,  an 
error  results,  for  which  the  verdict  or  decision,  if 
reviewable,  must  be  set  aside.  To  hold  otherwise 
would  vest  triers  of  the  facts  in  cases  subject  to  re- 
view with  authority  to  disregard  the  rules  of  evidence 
which  safeguard  the  liberty  and  estate  of  the  citizen. 
Kelly  V.  Jackson,  6  Pet.  622,  631,  8  L.Ed.  523.'  " 

See  also : 

San  Francisco  Ass'n  for  the  Blind  v.  Industrial  Aid 

(8  Cir.  1946)  152F.2d532; 
Riggle  v.  Janss  Inv.  Corporation  (9  Cir.  1937)   88 

F.2d  111,  116; 
Biddle   v.    Commissioner   of  Internal   Revenue    (2 

Cir.  1936)  86  F.2d  718; 
Alabama  Title  <&  Trust  Co.  v.  Millsap  (5  Cir.  1934) 

71  F.2d  518,  520. 

Since  the  terms  of  the  agreement  described  by  the  tax- 
payer are  nowhere .  contradicted,  and  the  record  is  clear 
that  the  agreement  was  conscientiously  performed  as  made 
(Stip.  par.  7,  S;  R.  45-48),  the  petitioner's  suggestion  that 
it  may  have  been  motivated  by  thoughts  of  tax  conse- 
quences is  irrelevant.  The  question  is  7vJiat  was  done,  not 
why  it  was  done,  and  we  have  completely  answered  the 
question  by  showing  the  terms  and  performance  of  the 
agreement.  As  this  Court  said  in  one  of  the  cases  upon 
which  the  Commissioner  relics,  Brunton  v.  Commissioner 
of  Internal  Revenue  (9  Cir.  1930)  42  F.2d  81,  82: 

''It  is  to  be  conceded  that  the  contract  is  not  to  be 
deemed  ineffectual  merely  because  the  purpose  of  the 
decedent  may  have  been  to  avoid  tlie  heavier  tax  rate 
of  1 921' '  ( citations  omitted) . 
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Consequently,  the  rule  that  the  Court  is  not  bound  by  an 
interested  party's  declaration  of  purpose  is  inapplicable, 
and,  likewise,  the  cases  cited  by  petitioner  on  pages  14  and 
15  have  no  application  to  the  instant  case." 

This  Court  has  repeatedly  held  that  under  California 
law  an  agreement  between  a  husband  and  wife  changing 
the  status  of  community  property  to  separate  property 
has  the  effect  of  rendering  future  earnings  of  the  spouses 
separate  property  from  the  instant  of  acquisition.  The 
earnings  in  such  a  case  never  become  community  prop- 
erty. 

0' Bryan  v.  Commissioner  of  Internal  Revenue  (9 
Cir.  1945)  148  F.2d  456,  458; 


■^Helvering  v.  Natio^ml  Grocery  Go.  (1938)  304  U.S.  282;  Hel- 
vering  v.  Chicago  Stockyards  Co.  (1943)  318  U.S.  693;  William  C. 
de  Mille  Productions,  Inc.  (1934)  30  B.T.A.  826:  Ncymird  Corpora- 
tion (1938)  37  B.T.A.  552;  R.  L.  Bluffer  c(-  Co.  (1938)  37  B.T.A. 
851;  and  W.  S.  Parish  &  Co.  (1938)  38  B.T.A.  150,  eoiicorned  the 
surtax  on  corporations  improperly  accumulating  surplus,  now  sec- 
tion 102  of  the  International  Revenue  Code.  In  such  cases  the 
motive  for  accumulating  the  surplus  is  made  by  statute  a  critical 
factor  in  determining  wliether  the  tax  shall  be  imposed.  Schocnherf; 
V.  Commissioner  of  Internal  lie  venue  (8  Cir.  1935)  77  F.2d  446; 
Rand  v.  Helvering  (8  Cir.  1935)  77  F.2d  450;  Harold  F.  Seymour 
(1932)  27  B.T.A.  403;  Joseph  W.  Powell  (1936)  34  B.T.A.  655, 
were  cases  involving  "wash  sales,"  in  which  the  natiu'c  of  tlic  trans- 
action is  inherently  suspicious  and  Ihe  taxpayer's  purpose  for  that 
reason  is  a  critical  factor  in  determining  the  true  substance  of  the 
transaction.  Furthermore,  in  the  Rand  case,  supra,  the  uncontra- 
dicted evidence  was  so  highly  improbable  that  the  eonvt  was  not 
required  to  give  it  any  weight.  Texas  tO  New  Orleans  Railroad 
Co.  V.  Brotherhood  of^Raihcay  and  Steamship  Clerks  (1930)  281 
U.S.  548,  was  a  labor  case,  in  which  motive  is  material  to  determine 
the  question  of  good  faith.  United-  States  v.  Washington  Dehy- 
drated Food  Co.  (8  Cir.  1937)  89  F.2d  606,  was  a  case  of  con- 
flicting testimony  where  the  Government  contended  the  finding  was 
against  the  weight  of  the  evidence,  which  is  not  a  reviewable  error. 
In  Stone  v.  United  States  (1896)  164  U.S.  380.  the  transcript  of 
the  evidence  was  not  before  the  Court,  so  that  it  could  not  review 
the  sufficiency  of  the  evidence. 
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Jurs  V.  Commissioner  of  Internal  Revenue  (9  Cir. 

1945)  147  F.2d805,  810; 
Hardy  v.  Commissioner  of  Internal  Revenue  (9  Cir. 

1942)  125  F.2d  863; 
Sommerville  v.  Commissioner  of  Internal  Revenue 

(9  Cir.  1941)  123  F.2d975; 
Van  Dyke   v.   Commissioner   of  Internal  Revenue 

(9  Cir.  1941)  120  F.2d  945,  947; 
Roland   v.   Commissioner   of   Internal  Revenue    (9 

Cir.  1941)  118  F.2d  622,  624; 
Sparkman  v.  Commissioner  of  Internal  Revenue  (9 

Cir.  1940)  112  F.2d  774,  776,  777; 
Van  Every  v.  Commissioner  of  Internal  Revenue  (9 

Cir.  1940)  108  F.2d  650,  certiorari  denied  309  U.S. 

689; 
Helvering  v.  Hickman  (9  Cir.  1934)  70  F.2d  985. 

The  Court  of  Claims  also  has  laid  down  the  rule  that 
an  agreement  between  the  spouses  changing  the  status 
of  their  future  earnings  from  community  to  separate  prop- 
erty will  he  given  effect  for  tax  purposes. 

Claire  v.   United  States   (Ct.Cl.  1940)    34  F.Supp. 

1009,  1013; 
Marshall  v.  United  States  (Ct.Cl.  1939)  26  F.Supp. 
474,  479,- certiorari  denied  308  U.S.  597. 

Thus  the  effect  of  the  agreement  between  the  taxpayer 
and  his  wife  on  January  1,  1939,  was  to  constitute  one 
half  the  earnings  of  the  taxpayer  the  separate  property 
of  his  wife,  and  those  earnings  never  became,  even  for 
an  instant,  community  property. 
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The  fact  that  the  source  of  the  income  was  the  earnings 
of  the  taxpayer  does  not  require  the  conclusion  that  he 
made  a  taxable  gift  in  the  years  in  question. 

Cf.  Commissioner  of  Internal  Revenue  v.  Hocjle  (10 
Cir.  1947)  165  F.2d  352. 

In  the  Hogle  case  the  taxpayer  was  the  settlor  and 
trustee  of  a  trust  of  the  Clifford  type,  and  the  Tenth  Cir- 
cuit Court  of  Appeals  had  previously  determined  that  the 
income  from  the  trust  resulting  from  trading  in  securities 
and  commodities  under  the  taxpayer's  direction  was  tax- 
able to  the  settlor  because  it  was  wdthin  his  power  to  con- 
trol the  extent  of  such  trading  and  therefore  the  amount 
of  income  {Hogle  v.  Commissioner  of  Internal  Revenue 
(10  Cir.  1942)  132  F.2d  Q&).  Nevertheless,  in  the  second 
Hogle  case,  wherein  the  Commissioner  sought  to  impose  a 
gift  tax  on  the  income  received  by  the  beneficiaries  the 
Court  held  that  no  gift  tax  was  payable  because  there  was 
no  transfer  of  any  property  to  the  beneficiaries  by  the 
settlor.  The  trust  was  irrevocable,  and  no  right  to  alter 
or  amend  was  retained.  Hence,  the  l)eneficiaries  had  an 
absolute  right  to  the  income,  not  dependent  upon  any  act 
of  the  settlor.  There  was  no  transfer  directly  or  indirectly 
from  the  settlor  to  the  trust  of  the  income  from  the  se- 
curities. 

The  analogy  between  the  second  Hogle  case,  165  F.2d 
352,  and  the  instant  case  is  clear.  The  effect  of  the  1939 
agreement  between  the  taxpayer  and  his  wife  was  to  ren- 
der one  half  of  his  future  earnings  her  separate  property. 
Nothing  he  could  do,  once  the  income  was  earned,  could  di- 
vest her  of  her  interest. 

The  contention  of  the  Coimnissioner  that  the  principle 
of  Lucas  V.  Earl  (1930)   281   U.S.  Ill,  requires  the  im- 


23 


position  of  the  gift  tax  misses  the  point.  If  one  half  the 
earnings  of  the  husband  are  the  separate  property  of  the 
wife,  this  must  be  so  because  of  the  1939  agreement.  The 
mere  fact  that  cheeks  were  deposited  in  the  wife's  account 
would  not  make  the  money  any  less  community  property. 
The  only  evidence  of  any  agreement  to  change  the  char- 
acter of  the  property  is  that  of  the  1939  agreement,  testi- 
fied to  by  the  taxpayer.  Tf  the  taxpayer's  earnings  did 
not  become  separate  property  by  virtue  of  that  agree- 
ment, they  did  not  become  separate  property  at  all,  and 
if  they  did  not  become  separate  property,  no  gift  tax  can 
possibly  be  due. 


CONCLUSION. 

For  the  reasons  stated  above  the  decisions  of  the  Tax 
Court  should  be  affirmed. 

March  15, 1950. 

Respectfully  submitted, 

SiGVALD  NiELSON, 

Haery  R.  Horrow, 
Francis  N.  Marshall, 
Frank  H.  Roberts, 
Thomas  E.  Haven, 

Attorneys  for  Respondent. 
PiLLSBURY,  Madison  &  Sutro, 
Of  Counsel. 

(Appendix  Follows.) 


Appendix 

Internal  Revenue  Code : 

Sec.  811.  Gross  Estate. 

The  value  of  the  gross  estate  of  the  decedent  shall 
be  determined  by  including  the  value  at  the  time  of  his 
death  of  all  property,  real  or  personal,  tangible  or  in- 
tangible, wherever  situated,  except  real  property  situ- 
ated outside  of  the  United  States — 

*  *  *  *  • 

(d)     Revocable  Transfers — 

***** 

(5)  [added  by  Section  402(a)  of  the  Revenue  Act 
of  1942,  c.  619,  56  Stat.  798].  Transfers  of  Community 
Property  in  Contemplation  of  Death,  etc. — For  the 
purposes  of  this  subsection  and  subsection  (c),  a 
transfer  of  projDerty  held  as  conmiunity  property  by 
the  decedent  and  surviving  spouse  under  the  laws  of 
any  State,  Territory,  or  possession  of  the  United 
States,  or  any  foreign  country,  shall  be  considered  to 
have  been  made  by  the  decedent,  except  such  part 
thereof  as  may  be  shown  to  have  been  received  as 
compensation  for  personal  services  actually  rendered 
by  the  surviving  spouse  or  derived  originally  from 
such  compensation  or  from  separate  property  of  the 
surviving  spouse. 

f(l)  In  General. — To  the  extent  of  any  property 
(A)  Avith  respect  to  which  the  decedent  has  at  the  time 
of  his  death  a  power  of  appointment,  or  (B)  with  i-e- 
spect  to  which  he  has  at  any  time  exercised   or  re- 
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leased  a  power  of  appointment  in  contemplation  of 
death,  or  (C)  with  respect  to  which  he  has  at  any 
time  exercised  or  released  a  power  of  appointment 
by  a  disposition  intended  to  take  effect  in  possession 
or  enjoAinent  at  or  after  his  death,  or  by  a  disposi- 
tion under  which  he  has  retained  for  his  life  or  any 
period  not  ascertainable  without  reference  to  his 
death  or  for  any  period  which  does  not  in  fact  end  be- 
fore his  death  (i)  the  jDossession  or  enjoyment  of,  or 
the  right  to  the  income  from,  the  pro]3erty,  or  (ii)  the 
right,  either  alone  or  in  conjunction  with  any  person, 
to  designate  the  persons  who  shall  possess  or  enjoy 
the  property  or  the  income  therefrom;  except  in  case 
of  a  bona  fide  sale  for  an  adequate  and  full  considera- 
tion in  money  or  money's  worth. 

(26  U.S.C.  1946  ed.,  Sec.  811.) 

Sec.  1000.  Imposition  of  Tax. 

(a)  For  the  calendar  year  1940  and  each  calendar 
year  thereafter  a  tax,  computed  as  pro^^ded  in  section 
1001,  shall  be  imposed  upon  the  transfer  during  such 
calendar  year  by  any  individual,  resident  or  nonresident, 
of  property  by  gift.  Gift  taxes  for  the  calendar  years 
1932-1939,  inclusive,  shall  not  be  affected  by  the  provi- 
sions of  this  chapter,  but  shall  remain  subject  to  the  ap- 
plicable provisions  of  the  Revenue  Act  of  1932,  except 
as  such  provisions  are  modified  by  legislation  enacted 

subsequent  to  the  Revenue  Act  of  1932. 

*  «  «  *  * 

(c)  Powers  of  Appointment. — An  exercise  or  release 
of  a  power  of  appointment  shall  ho  deemed  n  trnnsfer 
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of  property  by  the  individual  possessing  such  power. 
For  the  purposes  of  this  subsection  the  term  "power 
of  appointment"  means  any  power  to  appoint  exer- 
cisable by  an  individual  either  alone  or  in  conjunction 
with  any  person,  except — 

(1)  a  power  to  appoint  within  a  class  which  does 
not  include  any  others  than  the  spouse  of  such  indi- 
vidual, spouse  of  the  creator  of  the  power,  descendants 
of  such  individual  or  his  spouse,  descendants  (other 
than  such  individual)  of  the  creator  of  the  power  or 
his  spouse,  spouses  of  such  descendants,  donees  de- 
scribed in  section  1004(a)(2),  and  donees  described 
in  section  1004(b).  As  used  in  this  paragraph,  the 
term  ''descendant"  includes  adopted  and  illegitimate 
descendants,  and  the  term  "spouse"  includes  former 
spouse ;  and 

(2)  a  power  to  appoint  within  a  restricted  class 
if  such  individual  did  not  receive  any  beneficial  in- 
terest, vested  or  contingent,  in  the  property  from  the 
creator  of  the  joower  or  thereafter  acquire  any  such 
interest,  and  if  the  power  is  not  exercisable  to  any 
extent  for  the  benefit  of  such  individual,  his  estate,  his 
creditors,  or  the  creditors  of  his  estate. 

If  a  power  to  appoint  is  exercised  by  creating  another 
power  to  appoint,  such  first  power  shall  not  be  consid- 
ered excepted  under  paragraph  (1)  or  (2)  from  the 
definition  of  power  of  appointment  to  the  extent  of  the 
value  of  the  property  subject  to  such  second  power  to 
appoint.  For  the  purposes  of  the  preceding  sentence 
the  value  of  the  property  subject  to  suf'h  second  power 
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to  appoint  shall  be  its  value  unreduced  by  any  prece- 
dent or  subsequent  interest  not  subject  to  such  ])ower 
to  appoint. 

(d)  [as  added  by  Section  453  of  the  Revenue  Act  of 
1942,  supra].  Community  Property. — ^All  gifts  of  prop- 
erty held  as  community  property,  under  the  law  of  any 
State,  Territory,  or  possession  of  the  United  States,  or 
any  foreign  country  shall  be  considered  to  be  the  gifts 
of  the  husband  except  that  gifts  of  such  property  as 
may  be  sho"\vn  to  have  been  received  as  compensation 
for  personal  services  actually  rendered  by  tlie  ^\^fe  or 
derived  originally  from  such  compensation  or  from 
separate  projDerty  of  the  wife  shall  be  considered  to  be 
arifts  of  the  wife. 
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(26  U.S.C.  1946  ed.,  Sec.  1000.) 

Sec.  1002.  Transfer  for  Less  than  Adequate  and  Full 
Consideration. 

Where  property  is  transferred  for  less  than  an  ade- 
quate and  full  consideration  in  money  or  money's  worth, 
then  the  amount  by  which  the  value  of  the  property  ex- 
ceeded the  value  of  the  consideration  shall,  for  the  pur- 
pose of  the  tax  imposed  by  this  chapter,  bo  deemed  a 
gift,  and  shall  be  included  in  computing  the  amount  of 
gifts  made  during  the  calendar  year. 

(26  U.S.C.  1946  ed.,  Sec.  1002.) 


Kevenue  Act  of  1948,  c.  168,  62  Stat.  110 : 
Sec.  361.  Marital  Deduction. 

(a)  Section  812  of  the  Internal  Revenue  Code  (re- 
lating to  deductions  in  computing  net  estate  in  the  case 
of  a  citizen  or  resident  of  the  United  States)  is  hereby 
amended  by  adding  at  the  end  thereof  a  new  subsection 
to  read  as  follows : 

**(e)     Bequests,  Etc.,  To  Surviving  Spouse. — 

"(1)     Allowance  of  Marital  Deduction. — 

''  (A)  In  General. — An  amount  equal  to  the  value 
of  any  interest  in  property  which  passes  or  has 
passed  from  the  decedent  to  his  surviving  spouse, 
but  only  to  the  extent  that  such  interest  is  included 

in  determining  the  value  of  the  gross  estate. 

#  *  *  *  * 

"(2)     Computation  of  Adjusted  Gross  Estate. — 

#  «  •  •  • 

"(C)     Same — Conversion    Into    Separate    Prop- 
erty.— 

"  (i)  If  during  the  calendar  year  1942  or  after 
the  date  of  the  enactment  of  the  Revenue  Act  of 
1948,  property  held  as  such  community  property 
(unless  considered  by  reason  of  subparagraph 
(B)  of  this  paragraph  as  not  so  held)  was  by 
the  decedent  and  the  surviving  spouse  converted, 
by  one  transaction  or  a  series  of  transactions, 
into  separate  property  of  the  decedent  and  his 
spouse  (including  any  form  or  co-ownership  by 
them),  the  separate  property  so  acquired  by  the 
decedent  and  any  property  acquired  at  any  time 
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by  the  decedent  in  exchange  therefor  (by  one  ex- 
change or  a  series  of  exchanges)  shall,  for  the 
purposes  of  clauses  (i),  (ii),  and  (iii)  of  subpara- 
graph (B),  be  considered  as  'held  as  such  com- 
munity property'. 

*  *  •  •  • 

(26  U.S.C.  1946  ed.,  Supp.  II,  Sec.  812.) 

Sec.  371.  Gifts  of  Community  Property. 

Section  1000  (d)  of  the  Internal  Revenue  Code  (re- 
lating to  gifts  of  property  held  as  community  property) 
is  amended  by  adding  at  the  end  thereof  a  new  sen- 
tence to  read  as  follows:  ''This  subsection  shall  be  ap- 
plicable only  to  gifts  made  after  the  calendar  year  1942 
and  on  or  before  the  date  of  the  enactment  of  the  Reve- 
nue Act  of  1948." 

(26  U.S.C.  1946  ed.,  Supp.  II,  Sec.  1000.) 

Sec.  372.  Marital  Deduction. 

Section  1004  (a)  of  the  Internal  Revenue  Code  (re- 
lating to  deductions  in  computing  net  gifts  in  tlie  case 
of  a  citizen  or  resident  of  the  United  States)  is  hereby 
amended  by  adding  at  the  end  thereof  a  new  paragraph 
to  read  as  follows : 

''(3)     Gift  to  Spouse.— 

''(A)  In  General. — Where  the  donor  transfers 
during  the  calendar  year  (and  after  the  date  of  the 
enactment  of  the  Revenue  Act  of  1948)  by  gift  an 
interest  in  property  to  a  donee  who  at  the  time  of  the 
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gift  is  the  donor's  spouse — an  amount  with  respect 

to  such  interest  equal  to  one-half  of  its  value. 

*  »  *  #  # 

*'(F)     Community  Property. — 

"  (i)  A  deduction  otherwise  allowable  under  this 
paragraph  shall  be  allowed  only  to  the  extent  that 
the  transfer  can  be  shown  to  represent  a  gift  of 
property  which  is  not,  at  the  time  of  the  gift,  held 
as  community  property  under  the  law  of  any  State, 
•  Territory,  or  possession  of  the  United  States,  or  of 
any  foreign  country. 

"(ii)  For  the  purposes  of  clause  (i),  community 
property  (except  property  which  is  considered  as 
community  property  solely  by  reason  of  the  pro- 
visions of  clause  (iii)  shall  not  be  considered  as 
'held  as  conuminity  property'  if  the  entire  value  of 
such  property  (and  not  merely  one-half  thereof)  is 
treated  as  the  amount  of  the  gift, 

''(iii)  If  during  the  calendar  year  1942  or  after 
the  date  of  the  enactment  of  the  Revenue  Act  of 
1948,  property  held  as  such  comnumity  property 
(unless  considered  by  reason  of  clause  (ii)  as  not 
so  held)  was  by  the  donor  and  the  donee  spouse 
converted,  by  one  transaction  or  a  series  of  trans- 
actions, into  separate  property  of  the  donor  and 
such  spouse  (including  any  form  of  co-ownership  by 
them),  the  separate  property  so  acquired  by  the 
donor  and  any  property  acquired  at  any  time  by 
the  donor  in  exchange  therefor  (by  one  exchange  or 
a  series   of  exchanges)    shall,  for  the  purposes  of 
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clause    (i),   be   considered   as   'held   as   community 

property*. 

«  «  •  •  • 

(26  U.S.C.  1946  ed.,  Supp.  II,  Sec.  1004.) 

Treasury  Kegulations  105,  promulgated  under  the  In- 
ternal Revenue  Code : 

Sec.  81.15  [as  amended  by  T.D.  5239,  1943  Cum.  Bull. 
1081,  1084]   Transfers  during  life.—  *  *   * 

In  the  case  of  estates  of  decedents  dying  after  October 
21,  1942,  a  transfer  to  a  third  party  or  third  parties  of 
property  held  as  community  property  by  the  decedent 
and  spouse  under  the  law  of  any  State,  Territory,  or 
possession  of  the  United  States,  or  any  foreign  country, 
shall  be  considered,  in  accordance  with  section  811 
(d)(5),  as  added  by  section  402(a)  of  the  Revenue 
Act  of  1942,  for  the  purposes  of  this  section  and 
sections  81.16  through  81.21,  inclusive,  to  have  been 
made  by  the  decedent,  except  such  part  thereof  as  may 
be  shown  to  have  been  received  as  compensation  for 
personal  services  actually  rendered  by  the  spouse  or 
derived  originally  from  such  compensation  oi-  from 
separate  property  of  the  spouse.  The  same  statutory 
provisions  apply  in  the  case  of  a  division  of  such  com- 
munity property  between  the  decedent  and  spouse  into 
separate  property,  and  in  the  case  of  a  transfer  of  any 
part  of  the  connnunity  property  into  separate  ])i-o])erty 
of  such  spouse ;  in  such  cases,  the  value  of  the  pro])erty 
which  becomes  the  separate  property  of  such  spouse, 
with  the  exception  stated  in  the  preceding  sentence, 
shall  be  included  in  the  gross  estate  of  the  decedent 


under  section  811  (c)  or  section  811  (d),  if  the  other 
conditions  of  taxability  under  such  sections  exist.  If  in 
the  case  of  a  decedent  who  died  after  October  21,  1942, 
property  held  as  community  property  by  such  decedent 
and  his  spouse  is  transferred  to  themselves  as  joint 
tenants  or  as  tenants  by  the  entiretj^  the  transfer  is 
taxable  under  section  811(c),  except  wdth  respect  to 
such  part  of  the  property  so  transferred  as  is  attrib- 
utable to  the  spouse  under  the  exception  stated  in  the 
first  sentence  of  this  paragraph.  With  respect  to  the 
meaning  of  property  derived  originally  from  such  com- 
pensation or  from  separate  property  of  the  spouse  and 
to  the  identification  required,  see  section  81.23. 

Treasury  Regulations  108,  promulgated  under  the  In- 
ternal Revenue  Code : 

Sec.  86.2  Transfers  Reached. —  *  *  • 

*  *  •  •  « 

(c)  Transfers  of  community  property  after  1942. — 
During  the  calendar  year  1943  and  any  calendar  year 
thereafter  any  gift  of  property  held  as  community 
property  under  the  law  of  any  State,  Territory,  or  pos- 
session of  the  United  States,  or  any  foreign  country 
constitutes  a  gift  of  the  husband  for  the  purpose  of  the 
gift  tax  statute  (regardless  of  whether  under  the  terms 
of  the  transfer  the  husband  alone  or  the  wife  alone  is 
designated  as  the  donor  or  whether  both  are  so  desig- 
nated as  donors),  except  to  the  extent  that  such  prop- 
.erty  is  shown  (1)  to  have  been  received  as  compensa- 
tion for  personal  services  actually  rendered  by  the  wife 
or  derived  originally  from  such  compensation,  or  (2)  to 


have  been  derived  originally  from  separate  property  of 
the  wife.  The  entire  property  comprising  the  gift  is 
prima  facie  a  gift  of  the  husband,  but  any  portion 
thereof  which  is  shown  to  be  economically  attributable 
to  the  wife  as  prescribed  in  the  preceding  sentence  con- 
stitutes a  gift  of  the  wife. 

The  rule  stated  in  the  preceding  paragraph  applies 
alike  to  a  transfer  by  way  of  gift  of  community  prop- 
erty to  a  third  party  or  third  parties,  to  a  division  of 
such  community  property  between  husband  and  wife 
into  the  separate  property  of  each,  and  to  a  transfer 
by  the  husband  and  wife  of  any  part  of  such  community 
property  into  the  separate  property  either  of  the  hus- 
band or  of  the  wife,  or  into  a  joint  estate  or  tenancy  by 
the  entirety  of  both  spouses.  Tn  all  of  such  cases  the 
value  of  the  property  so  transferred  or  so  divided,  as 
the  case  may  be,  is  a  gift  by  the  husband  to  the  extent 
that  it  exceeds  the  aggregate  amount  of  the  value  of 
that  portion  which  is  sho^vn  to  be  economically  at- 
tributable to  the  wdfe,  as  prescribed  in  the  preceding 
paragraph,  and  of  the  value  of  the  husband's  interest 
in  such  property  after  such  transfer  or  division.  The 
value  of  the  property  so  transferred  or  so  divided,  as 
the  case  may  be,  is  a  gift  by  the  wife  to  the  extent  that 
the  portion  of  such  value  which  is  shown  to  be  econom- 
ically attributable  to  her,  as  prescribed  in  the  preceding 
paragraph,  exceeds  the  value  of  her  interest  in  such 
property  after  such  transfer  or  division.  See  examples 
(5)  and  (6)  of  subsection  (a)  of  this  section.  No  gift  tax 
results  from  a  transfer  on  or  after  January  1,  1943,  of 
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separate  property  of  either  spouse  into  community  prop- 
erty. 

Property  derived  originally  from  compensation  for 
personal  services  actually  rendered  by  the  wife  or  from 
separate  property  of  the  wife  includes  property  that 
may  be  identified  as  (1)  income  yielded  by  property  re- 
ceived as  such  compensation  or  by  such  separate  prop- 
erty, and  (2)  property''  clearly  traceable  (by  reason  of 
acquisition  in  exchange,  or  other  derivation)  to  prop- 
erty received  as  such  compensation,  to  such  separate 
property,  or  to  such  income.  The  rule  established  by  this 
statute  for  apportioning  the  resj^ective  contributions  of 
the  spouses  is  applicable  regardless  of  varying  local 
rules  of  apportionment,  and  State  presumptions  are  not 
operative  against  the  Commissioner. 


